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Dean  and  another,  Executors,  vs.  Dean  and  others. 

November  28, 1881  ^January  10, 1882, 

Wixui.   (1)  Witt  construed:  *^  Capital^' ae  distinguished  from  accrued  ana 
undivided  profits*    (2)  Costs  in  actions  for  construction  of  units, 

1.  By  articlee  of  coi>artner8hip  between  N.  D.  and  T.  D.,  aa  modified  soon 
after  by  written  agreement,  eadi  was  to  pat,  and  each  did  in  fact  put, 
$20,000  as  capital  into  the  partnership  business.  By  those  articles,  also, 
each  was  entitled  to  draw  out  annually  his  share  of  the  annual  profits. 
None  of  the  *' capital "  of  the  firm,  nor  any  of  the  **  accrued  but  undi- 
▼ided  profits,**  were  to  be  used  by  the  parties  except  in  the  business ;  and, 
at  the  dissolution  of  the  firm,  each  was  to  draw  out  the  amount  of  "  cap- 
ital **  originalljr  contributed  by  him,  less  his  share  of  the  losses,  if  any, 
and  the  remainder  of  the  assets  was  to  be  divided  between  them  in  the 
manner  prescribed  for  division  of  profits.  A  codicil  added  to  N.  D.*s 
will  just  before  his  death  provides  tiiat  his  executors  shall  leave  in  said 
business,  for  two  years,  all  his  *' present  capital**  therein,  and  that  at 
the  end  of  the  two  years  they  shall  receive  from  T.  D.  one-half  of  the 
net  value  of  his  (the  testator^s)  interest  in  the  business,  and  thereupon 
execute  to  T.  D.  the  necessary  assignments  and  conveyances  to  vest  in 
him  all  the  testator *s  right,  title  and  interest  in  said  business;  the  inten- 
tion being  declared  to  be  to  vest  in  T.  D.  the  testator *s  **  entire  interest 
in  said  business,  sut^ject  to  the  limitations  and  restrictions  aforesaid.'* 
At  the  time  of  N.  D.*8  death  his  assets  in  said  business  were  about 
$43,000,  of  which  about  $23,000  were  accumulated  and  undivided  profits, 
in  the  form  of  real  property,  lumber,  notes,  etc  Held,  that  the  fund 
which  the  execntors  are  required  to  leave  in  said  business  for  two  years 
is  only  the  $20,000  first  above  named;  there  being,  in  the  jadgment  of . 
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this  court,  no  sufiBcient  proof  that  the  remaining  $23,000  had  ever  been 
capitalized  by  agreement  of  the  parties. 
2.  The  suit  being  by  the  executors  for  a  oonstraction  of  the  codicil,  and  the 
appeal  by  residuary  legatees,  held,  that  there  was  no  error  in  directing 
the  costs  of  the  plaintiffs  and  of  the  defendant  T.  D.,  and  also  the  costs 
of  the  other  defendants  as  between  attorney  and  client,  to  be  paid  out 
of  the  estate  generally,  and  not  out  of  the  assets  of  the  estate  in  said 
partnership  business;  the  amount  of  the  residuary  fund  being  necessarily 
affected  by  the  result  of  the  suit. 

APPEAL  from  the  Circuit  Court  for  Dane  County. 

This  action  was  brought  by  John  S.  Dean  and  Lansing  W. 
Hoyt^  as  executors  of  the  last  will  and  testament  of  Nathaniel 
W.  Dean,  to  procure  a  construction  of  the  codicil  to  said  will. 
All  the  legatees  named  in  the  will,  viz.,  Ilarriet  R.  Dean^ 
Harriet  D.  Sterling,  Thaddeua  Dean^  Anna  W.  Huntley,  and 
Maria  Jf.,  Irving  W.  and  Adelaide  Dean^  were  made 
defendants. 

Three  answers  were  filed:  one  by  Thaddeua  Dean^  one  by 
Ilarriet  H,  Dean^  and  one  by  Anna  W.  Hnntley  and  Maiia 
M.y  Irving  W.  and  Adelaide  Dean.  The  contents  of  the  an- 
swers need  not  be  stated.  The  defendant  Ilarriet  D.  Sterling 
did  not  answer. 

The  provisions  of  the  codicil  in  question,  and  those  of  the 
will  so  far  as  they  are  deemed  important  here,  and  the  facts  in 
evidence  as  understood  by  this  conrt,  are  suflSciently  stated  in 
the  opinion. 

The  circuit  court  held  and  adjudged  that  it  was  the  true  in- 
tent and  construction  of  the  codicil  in  question,  "  that  the 
entire  sum  and  interest  belonging  to  said  Nathaniel  W.  Dean 
in  the  partnership  of  Dean  Brothers,  and  represented  on  the 
books  thereof  by  the  credits  in  his  favor,  amounting  to 
$43,478.16,  should  remain  invested  and  in  use  in  the  business  of 
said  partnership,  during  the  two  years  next  succeeding  his 
death,  to  aid  in  carrying  on  the  same;  that  the  plaintiffs,  as 
executors  of  the  last  will  and  testament  of  said  deceased, 
Bhoold  during  said  two  years  settle  for,  demand  and  collect 
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Dean  and  another,  Executors,  ts.  Dean  and  others. 

annnallj  one-third  of  the  net  profits  of  said  business  for  the 
benefit  of  the  estate  of  said  deceased,  bnt  that  they  were  not 
to  collect  or  receive  daring  that  time  any  portion  of  tlie  said 
$43,478.16;  that  at  the  end  of  said  two  years  the  plaintifis,  as 
SQch  executors,  are  to  have  a  full  accounting  with  the  defend- 
ant ThaddeuB  Dean  in  relation  to  the  said  business  of  Dean 
Brothers  up  to  the  time  of  the  death  of  the  testator,  and  that 
thereupon  they  are  to  receive  from  him,  if  he  shall  pay  the 
same,  one-half  of  the  net  vahie  of  the  interest  of  the  said  de- 
ceased in  said  partnership  and  business,  and,  upon  the  same 
being  paid,  the  plaintiffs,  as  such  executors,  shall  execute  and 
deliver  to  said  defendant  Thaddeua  Dean  all  proper  and 
necessary  assignments  and  conveyances  to  vest  in  him  abso* 
lately  all  the  right,  title  and  interest  of  the  testator  in  and  to 
said  business,  and  the  property,  rights  and  assets  thereunto 
belonging;"  and  that  '^it  was  the  true  intent  and  meaning  of 
the  said  testator,  by  said  codicil,  to  devise  and  bequeath  to  the 
said  defendant  Tlwddeui  Dean  one-half  of  his  entire  interest 
in  said  business  and  partnership,  subject  to  the  limitations  and 
restrictions  aforesaid,  in  addition  to  the  bequest  theretofore 
made  to  him  in  and  by  said  will."  The  court  further  ad- 
judged ''that  the  costs  of  the  plaintiffs,  of  the  defendant 
Thaddeus  Dean^  and  of  the  defendants  Ha/rriet  H.  Dean^ 
Anna  W.  Huntley,  Maria  M,  Dean^  Irving  TF".  Dean  and 
Adelaide  Dean^  as  between  attorney  and  client,  be  paid  out  of 
the  estate  of  the  said  testator  in  the  hands  of  said  plaintifiB, 
the  five  last  named  defendants  to  be  allowed  bnt  one  bill  of 
costs." 

From  this  judgment  the  defendants  Harriet  H.  Dean^ 
Maria  M.  Dean^  Irving  TF.  Dean  and  Adelaide  Dean  ap- 
pealed. 

For  the  appellants  there  were  briefs  by  Lamb  dh  JoneSj  and 
oral  argument  by  Mr.  Lamb: 

1.  By  the  words  "  my  present  capital,"  in  the  codicil,  the 
testator  did  not  refer  to  something  that  would  fluctuate  from 
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month  to  month  or  from  year  to  year  as  his  interest  in  the  as- 
sets of  the  firm  wonld  inevitably  do,  bnt  to  something  which 
he  assumed  was  known  and  certain,  not  needing  any  explana- 
tion, and  which  would  be  the  same  in  one,  two  or  three  years 
after  the  codicil  was  made,  as  it  then  was.  The  capital  fixed 
by  the  articles  of  partnership,  as  changed  by  the  three  letters, 
was  the  only  capital  that  could  satisfy  these  necessary  condi- 
tions. The  thing  which  the  executors  were  authorized  by  the 
codicil  to  allow  to  remain  in  the  business  for  two  years  after  the 
testator's  death,  was  not  the  capital  or  assets  which  he  might 
have  at  his  decease,  but  only  his  then  present  capital  —  that 
which  he  had  when  the  codicil  was  made.  The  rule  that  the 
will  speaks  and  operates  from  the  testator's  death,  is  never  ap- 
plied where  the  language  of  the  will  refers  to  an  actually  exist- 
ing state  of  things.  1  Redfield  on  Wills,  380,  881;  Cole  v. 
ScoUy  16  Sim.,  259;  O'Haraon  Wills,  18;  Gockran  v.  Cookran^ 
14  Sim.,  248.  The  claim  of  ThaddeuB  Dean  confounds  all 
distinction  between  capital  and  profits,  and  would  make  ac- 
crued profits  capital  by  mere  silence  of  the  parties.  But  the 
testator,  in  the  very  sentence  in  which  the  words  "  my  present 
capital"  are  used,  directs  what  shall  be  done  with  profits  and 
net  profits  of  the  business,  and  discriminates  between  capital 
and  profits  with  clearness  and  precision.  See  Spa/trmo  v. 
Josselyn^  16  Beav.,  135.  The  rule  that  in  equity  partners 
may  be  held  to  have  modified  their  written  articles  of  partner- 
ship by  courses  of  dealing,  is  not  a  rule  primarily  applicable  in 
the  construction  or  enforcement  of  agreements.  It  is  only 
when  it  is  clearly  shown  that  parties  have  so  wholly  ignored 
the  provisions  of  their  written  agreement  that  the  court  can 
safely  say  they  never  intended  to  enforce  them,  that  it  is 
adopted  and  enforced,  and  then  only  to  prevent  wrong  and 
failure  of  justice.  It  is  never  applied  for  the  purpose  of  pre- 
ferring one  legatee  against  the  legal  heir  or  against  another 
legatee.  Had  there  been  no  codicil,  the  partnership  business 
must  hare  ceased  at  the  death  of  the  testator.    Parsons  on 
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Part,  388-394,  438,  443, 447;  Darling  v.  March,  22  Me.,  184. 
Every  provision  for  its  continnance  was  of  grace,  and  could 
not  have  been  had  of  right.  There  is,  therefore,  no  hardship 
or  injustice  here  to  the  surviving  partner,  to  be  prevented  by 
holding  the  articles  modified.  2.  The  widow  of  the  testator 
was  his  sole  heir-at-law,  and  entitled,  if  he  died  intestate,  to  in- 
herit the  entire  estate.  The  heir  is  not  to  be  disinherited  with- 
out an  express  devise  or  necessary  implication.  If  the 
construction  is  doubtful,  the  law  leans  in  favor  of  a  distribution 
as  conformable  to  the  general  rules  of  inheritance  as  possible. 
Lynes  v.  Townsend,  33  N.  T.,  561;  Van  Kleech  v.  Reformed 
Dutch  Church,  6  Paige,  600;  Areaon  v.  Areaon,  3  Denio,  458; 
Roe  V.  Blackettj  Cowp.,  235;  1  Bro.  C.  C,  441;  Moon  v. 
HeaBemaUy  Willes,  141;  Hay  v.  Earl  of  Coventry,  3  Term, 
83,  86;  Moor  v.  Denn,  2  Bos.  &  Pull,  247;  Wheaton  v. 
Andre8Sj2Z  Wend.,  452;  Williams  on  Executors,  1166  (1088), 
note;  France^ a  Estate,  75  Pa.  St.,  220;  Amelia  Smithes  Ap- 
peal, 11  Harris,  9;  Quinnv.  Hardenhrook,  54  N.  T.,  83;  Van 
Kleech  v.  D^/tch  Church,,  20  Wend.,  457;  Bender  v.  Dietrich, 
7  W.  &  S.,  284;  12  Ga.,  155;  35  Pa.  St.,  393;  2  Jarman  on. 
Wills,  741.  3.  The  costs,  as  between  attorney  and  client, 
should  be  paid  out  of  the  fund  in  controversy.  When  a  par- 
ticular and  separate  part  of  a  testator's  estate  involves  the  con- 
struction of  his  will,  the  expense  of  ascertaining  the  proper 
construction  of  that  part  of  the  will  relating  to  such  separate 
portion  of  the  estate,  must  be  borne  by  that  portion,  and  not 
by  the  general  estate,  or  the  residue.  1  Eedf.  on  Wills,  495, 
496;  Martineau  v.  Rogers,  8  DeG.,  M.  &  G.,  328;  Att'y  Oen- 
eral  v.  Lawes,  8  Hare,  32;  Jenour  v.  Jenour,  10  Vesey,  Jr., 
562. 

For  the  respondent  Thaddeus  Dean  there  were  briefs  by 
Pvnney  df  Sanborn,  and  oral  argument  by  Mr,  Pinney: 

1.  The  ninth  and  tenth  clauses  of  the  partnership  articles, 
as  to  the  amount  each  partner  was  to  be  at  liberty  to  draw  out 
each  month,  and  as  to  paying  over  annual  profits  when  ascer- 
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taincd,  were  never  acted  upon  or  pat  in  use.  Each  of  the 
partners  from  time  to  time  drew  out  snch  sums  as  he  saw  fit, 
and  left,  so  far  as  he  could,  all  funds  and  means  in  the  busi- 
ness in  order  to  carry  it  on  more  successfully  and  profitably. 
At  the  end  of  each  year,  when  the  year's  profits  were  esti- 
mated and  apportioned,  the  share  of  each  partner  was  carried 
to  his  credit  upon  the  account  of  his  contributions.  These  esti- 
mated profits  consisted,  in  fact,  of  goods  and  chattels,  notes  and 
real  estate  belonging  to  the  firm,  in  an  undivided  condition,  and 
were  left  in  the  business  in  order  better  to  carry  on  and  extend 
the  same.  These  clauses  have  therefore  been  waived  by  the 
course  of  dealing  of  the  parties,  and  by  their  mutual  acquies- 
cence for  years,  and  it  would  be  inequitable  now  to  put  them  in 
force.  The  articles  should  be  read  as  though  such  clauses  had 
been  expunged.  Story  on.Part.,  §  191 ;  Collyer  on  Part.,  §§  209, 
210;  Parsons  on  Part,  238;  Const  v.  Harris^  Turn.  &  Russ., 
496,  523;  England  v.  Curling;  SBgslv.,  129;  Coventry  v.  Bar- 
clay j  2  DeG.,  J.  &  S.,  327;  Jackson  v.  Sedgwick,  1  Swanst,  460. 
That  portion  of  the  estimated  profits,  declared  before  the  tes- 
tator's death,  and  carried  to  his  credit,  which  he  allowed  to 
remain  in  the  business  as  a  basis  of  carrying  it  on,  had  become 
capitalized,  and  must  be  taken  and  reo^arded  as  capital.  Stra- 
ker  V.  Wilson^  L.  R,  6  Ch.  App.,  603,  510;  Parsons  v.  Hay- 
ward,  4  DeG.,  F.  &  J.,  478.  It  is  not  necessary  that  there 
should  have  been  any  express  resolution  or  agreement  of  the 
partners  to  accomplish  this  result,  nor  that  these  sums  thus 
credited  and  used  should  have  become  technically  and  at  law 
a  part  of  the  capital  of  the  firm.  It  is  enough  that  it  appears 
that  they  ai*e  advances  by  one  partner  for  the  use  of  the  firm 
in  its  business,  and  have  been  so  dealt  with  and  regarded. 
Such  sums  pass  under  the  name  of  "  capital."  Bevan  v.  At- 
torney General,  4  Giffard,  361;  Te^^ry  v,  Terry,  33  Beav., 
232.  These  sums,  therefore,  fall  within  the  designation  of 
**  my  present  capital,"  in  the  codicil,  which  the  testator  directed 
to  remain  in  the  business  for  two  years  after  his  decease.    By 
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"  present  capital  ^  he  meant  all  that  would  be  coming  to  him 
at  the  time  of  his  death,  and  from  death  the  will  was  to  speak 
and  operate.  Of  this  meaning  there  can  be  no  doubt,  after  the 
explicit  designation  of  the  extent  of  the  bequest,  as  '^  one-half 
of  my  entire  interest  in  the  business,"  three  times  repeated  in 
the  codicil.  2.  This  is  not  a  controversy  between  a  legatee 
and  heirs  as  such.  The  widow  cannot  claim  or  take  a  single 
item  of  the  estate  as  heir  or  by  descent.  She  and  her  co-lega- 
tees take  under  the  residuary  clause  of  the  will.  She  is  before 
the  court  as  a  legatee,  insisting  on  the  will,  and  there  is  there- 
fore no  question  in  this  case  as  to  disinheriting  heirs.  3.  The 
costs  were  properly  charged  against  the  estate.  This  is  not  a 
case  where  the  legacy  has  been  so  severed  from  the  general 
estate  that  the  latter  is  not  affected  by  the  suit.  As  this  con- 
troversy is  decided  one  way  or  the  other,  the  general  estate 
will  be  correspondingly  increased  or  diminished. 

For  the  executors  there  was  a  brief  by  Sloan j  Stevens  dk 
Morris^  and  oral  argument  by  Mr.  Sloan,  They  argued  in 
general  support  of  the  view  taken  by  the  appellants. 

Cole,  C.  J.  This  action  is  brought  by  the  plaintiffs,  as  ex- 
ecutors, to  obtain  a  construction  of  the  codicil  to  the  will  of  N. 
"W.  Dean,  who  died  February  28,  1880.  The  will  was  dated 
February  29,  1876,  and  makes  a  full  disposition  of  the  testa- 
tor's estate,  both  real  and  personal.  After  the  payment  of 
certain  legacies  named,  the  testator  directed  his  executors  to 
divide  the  rest  and  residue  of  his  estate  into  six  equal  parts, 
which  were  to  be  paid  to  the  persons  named,  in  the  proportions 
specified.  The  testator  expressed  the  wish,  in  the  last  clause  of 
the  will,  that  his  estate  should  be  closed  up  as  rapidly  as  the 
best  interests  of  the  estate  would  permit,  and  that  all  of  the 
legacies  (except  one)  should  be  paid  as  soon  as  funds  could  be 
realized  for  their  payment  There  is  no  controversy  as  to  the 
proper  construction  of  the  will,  and  we  need  not  further  give 
its  provisions.    The  codicil  bears  date  February  23,  1880.    On 
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May  Ij  1871,  the  decedent  and  his  brother  Thaddeua  Dean 
entered  into  partnership  in  the  basiness  of  dealing  in  lumber 
in  the  city  of  Chicago,  which  partnership  was  continued  to  the 
death  of  N,  W.  Dean.  The  will  makes  no  express  reference 
to  this  partnership  business.  But  the  codicil,  after  reciting 
that  this  partnership  business  had  hitherto  been  profitable  to 
the  testator,  which  was  largely  due  to  the  business  capacity 
and  integrity  of  his  brqther  Thaddeus^  contains  this  language: 
"And  being  desirous  of  showing  my  appreciation  thereof, 
and  that  the  business  so  commenced  should  be  maintained  and 
carried  on,  I  hereby  direct  my  said  executors  to  allow  ray  pres- 
ent capital  in  said  business  to  remain  for  the  period  of  two 
years  after  my  decease,  collecting  and  receiving  annually,  from 
my  said  brother  Thaddeus,  the  net  profits  arising  from  said 
business,  under  my  agreement  with  him,  belonging  to  me,  for 
the  benefit  of  my  estate.  At  the  expiration  of  two  years,  it  is 
my  will  and  I  direct  that  my  said  executors  have  a  full  settle- 
ment and  accounting  with  my  said  brother  Thaddeu%  in  rela- 
tion to  said  business,  and  that  thereupon  they  collect  and 
receive  from  him  one-half  of  the  net  value  of  my  interest 
therein,  and,  upon  the  payment  by  him  of  the  one-half  value  so 
ascertained,  I  instruct  and  direct  niy  said  executors  to  execute 
and  deliver  to  him  all  proper  and  necessary  assignments  and 
conveyances  so  as  to  vest  in  him  absolutely  all  my  right,  title 
and  interest  in  the  business  aforesaid;  it  being  my  intention, 
in  addition  to  the  bequest  heretofore  made  to  him  in  my  said 
will,  to  bequeath  and  devise  to  him  one-half  of  my  entire  inter- 
est in  said  business,  subject  to  the  limitations  and  restrictions 
aforesaid." 

The  articles  of  copartnership,  to  which  reference  is  made  in 
the  codicil,  are  quite  full  and  specific.  They  provide,  among 
other  things,  that  each  partner  should  contribute  $15,000  to 
the  capital  of  the  firm,  which  was  to  be  used  in  carrying  on  the 
copartnership  business;  that  Thaddevs  Dean  was  to  have 
the  management  of  the  business;  and  that  he  should  be  en- 
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titled  to  receiye  two-thirds  of  the  profits,  and  N.  W.  Dean 
one-third  thereof.  The  losses  were  to  be  borne  in  the  same 
proportion.  Books  of  acconnt  were  to  be  kept,  wherein  all  of 
the  transactions  of  the  firm  should  be  entered,  which  books 
should  be  open  to  the  inspection  of  each  partner  at  all  times. 
By  the  ninth  clause  it  was  provided  that  N.  W.  Dean  was  to 
take  out  of  the  cash  of  the  company's  funds  $125  per  month 
for  his  own  use,  and  Thaddem  Dean  $250  per  month,  provid- 
ing  these  sums  could  be  so  drawn  out  by  the  respective  parties 
without  impairing  the  capital  of  the  firm;  but  neither  partner 
was  to  take  a  greater  sum  for  his  own  use  during  any  month 
without  the  written  consent  of  the  other.  The  tenth  clause 
provided  that  Thaddeus  Dean^  at  the  end  of  each  year,  and 
oftener,  if  need  were,  on  request,  should  make  and  render  to 
]Sr.  W.  Dean  a  just  and  true  account  of  all  the  gains  and 
profits,  as  well  as  losses,  of  the  business,  and  of  all  things 
done  on  behalf  of  the  partnership;  and,  this  account  being  so  ' 
made,  he  was  to  pay  N.  W.  Dean  his  proportionate  share  of 
the  profits,  and  take  to  himself  his  own  share.  In  the  eleventh 
clause  it  was  provided  that  during  the  continuance  of  the  co- 
partnership none  of  the  capital  of  the  firm,  nor  any  of  the 
accrued  but  undivided  gains  and  profits  thereof,  should  be 
used  or  employed  by  the  parties  thereto  for  any  other  purpose 
than  carrying  on  said  business;  in  the  twelfth,  that  at  the  end 
of  the  copartnership  a  final  accounting  should  be  had,  and  all 
the  debts  of  the  firm  should  be  first  paid,  and  then  each  should 
draw  out  the  amount  of  capital  originally  contributed  by  him, 
diminished  by  his  proportionate  share  of  losses,  if  any;  the 
balance,  if  any,  to  be  divided  as  provided  for  dividing  prof- 
its. These  are  the  material  provisions  of  the  copartnership 
agreement 

From  three  letters  which  were  introduced  on  the  hearing  — 
one  written  by  Thaddeu%  Dean^  the  other  two  by  N.  W.  Dean — 
it  appears  that  each  party  agreed,  in  July,  1872,  to  increase 
bis  capital  to  $20^000,  and  did  so.    And  it  further  appears^ 
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from  the  annual  statement  made  of  the  partnership  business, 
that  at  the  end  of  each  partnership  year  each  partner  was 
credited  on  the  books  of  the  concern  with  his  share  of  the 
profits,  and  was  charged  with  the  amount  which  he  had  drawn 
out  during  the  year.  The  accumulated  but  undivided  profits 
of  the  business  consisted  almost  wholly  of  real  estate,  lumber, 
notes,  book  accounts,  and  other  personal  property  belonging 
to  the  firm.  The  amount  standing  to  the  credit  of  N.  W. 
Dean  at  the  time  of  his  death,  including  his  capital  of 
$20,000,  was  $43,478.16.  Or,  to  speak  more  accurately,  that 
sum  embraced  the  profits  standing  to  the  credit  of  N.  W. 
Dean  on  the  books  of  the  firm  at  the  time  of  his  .death,  and 
Also  the  unascertained  profits  which  had  accrued  since  the  last 
annual  statement  of  May  1,  1879,  down  to  that  time. 

The  question  arising  upon  the  codicil,  which  the  executors 
request  the  aid  of  the  court  in  determining,  is,  what  is  the 
amount  which  they  must  leave  in  the  partnership  business  for 
two  years,  and  which,  at  the  end  of  that  period,  they  are  di- 
rected to  assign  and  convey  to  Tkaddexis  Dean  upon  his  paying 
one-half  of  its  ascertained  net  value;  the  annual  profits  hav- 
ing been  collected  by  them  in  the  mean  time.  On  the  part  of 
the  residuary  legatee  Thaddeua  DeaUy  it  is  claimed,  that  it 
was  the  intention  of  the  testator  that  his  entire  interest  in  the 
partnership  business  should  remain  in  the  business,  including 
both  his  capital  of  $20,000  and  all  accumulated  but  undivided 
profits  belonging  to  him  under  the  partnership  agreement; 
while,  on  the  part  of  other  residuary  legatees,  it  is  insisted 
that  it  was  his  capital  only  which  was  to  be  left  in  the  busi- 
ness. Considerable  proof  was  taken  on  the  hearing  relating 
to  the  acts  of  the  parties  and  their  course  of  dealing,  for  the 
purpose  of  aiding  the  court  in  arriving  at  the  intention  of  the 
testator  in  making  the  codicil.  But,  aside  from  the  articles  of 
copartnership,  this  evidence  furnishes  but  little  assistance  in 
construing  the  codicil.  The  intention  of  the  testator  must 
therefore  be  ascertained  from   the  language  of  the  codicil 
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itself,  read,  of  course,  in  the  light  of  the  written  agreement  to 
•which  it  refers. 

On  looking  at  the  langnage  of  the  codicil  itself,  the  first 
thing  which  will  be  noticed  is,  that  the  testator,  in  the  intro- 
ductory part,  speaks  pf  his  '^interest "  in  the  business,  which 
has  been  profitable  to  him.     Being  desirous  that  the  business 
so  commenced-  should  be  maintained  and  carried  on,  he  directs 
his  "executors  to  allow  my  present  capital  in  said  business  to 
remain  for  the  period  of  two  years  after  my  decease,  collect- 
ing and  receiving  annually  from  my  said  brother,  Thaddeua 
Dean^  the  net  profits  arising  from  said  business,  under  my 
agreement  with  him,  belonging  to  me,  for  the  benefit  of  my 
estate."    It  will  be  seen  that  the  mind  of  the  testator  was  fixed 
at  the  outset  upon  his  entire  interest  in  that  business  as  distin- 
guishable from  his  capital  therein.     If  he  intended  that  his 
entire  interest  should  remain,  it  is  singular  that  he  changed 
his  language,  using  words  which  convey  a  different  meaning. 
The  terms  **  interest "  and  "  present  capital "  are  not  equivalent 
expressions,  and  do  not  convey  the  same  idea  in  the  connection 
in  which  they  are  used.     If  the  testator  intended  that  his  en- 
tire interest  in  the  business  should  remain,  it  is  remarkable 
that  he  changed  his  phraseology.     But  this  is  not  all;    The 
executors  are  directed  to  collect  annually  from  his  brother 
Thaddeua  the  net  profits  arising  from  the  business  under  the 
partnership  agreement,  which  belonged  to  him,  for  the  benefit 
of  his  estate.     If  the  codicil  is  construed,  as  it  must  be,  in 
connection  with  the  partnership  agreement,  there  is  no  difii- 
culty  in  getting  at  the  intention  of  the  testator,  for  the  agree- 
ment makes  a  plain  and  broad  distinction  between  capital  and 
profits.     The  former  is  devoted  to  the  partnership  business, 
but  provision  is  made  for  withdrawing  the  latter  from  time  to 
time.    Therefore  we  think  the  word  "  capital,*'  as  used  in  the 
codicil,  must  be  understood  as  meaning  the  same  thing  as- 
when  nsed  in  the  agreement;  it  means  the  capital,  as  opposed 
V01.LIV— 8 
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to  profits,  and  the  word  ^'profits''  means  the  gains  npon  the 
capital  invested  in  the  business. 

The  testator  further  directs  that  when  a  final  settlement  is 
made  or  accounting  had,  the  executors  shall  convey  to  his 
brother,  npon  payment  by  him  of  one-half  of  its  ascertained 
value,  all  his  right,  title  and  interest  in  the  business,  declar- 
ing that  it  is  his  ^^  intention,  in  addition  to  the  bequest  here- 
tofore made  to  him  in  my  said  will,  to  bequeath  and  devise  to 
him  one-half  of  my  entire  interest  in  said  business,  subject  to 
the  limitations  and  restrictions  aforesaid."  If  the  qualifying 
words,  "subject  to  the  limitations  and  restrictions  aforesaid," 
were  omitted,  this  clause  of  the  codicil  would  tend  strongly  to 
warrant  the  inference  that  it  was  the  intention  of  the  testator 
that  his  entire  interest  in  the  business  should  remain  for  two 
years,  and  then  be  disposed  of  as  directed.  But,  as  the  clause 
stands,  in  view  of  the  previous  language,  where  the  words 
*4nterest"  and  "capital"  are  used  in  a  different  sense,  more 
especially  in  consideration  of  the  fact  that  the  whole  codicil  is 
to  be  construed  in  connection  with  the  written  agreement,  no 
such  inference  or  presumption  can  fairly  be  made;  for  the 
agreement,  in  its  terms,  so  clearly  and  distinctly  discriminates 
between  capital  and  profits  that  it  is  impossible  to  hold  that 
the  testator,  by  the  words  "  my  present  capital,"  intended  to 
designate  not  only  the  capital  proper  which  he  had  contributed 
to  the  business,  but  also  all  the  accumulated  and  undivided 
profits  which  had  accrued  from  the  use  of  that  capital.  If  he 
had  intended  to  direct  that  his  whole  interest  in  the  business 
should  remain  two  years,  or  if  he  regarded  his  entire  assets 
therein  as  capital,  his  intention  or  understanding  would  have 
been  made  manifest  by  the  use  of  language  different  from  that 
employed. 

But,  as  observed  by  counsel  who  argue  in  favor  of  the  view 
we  have  taken  of  the  meaning  of  the  codicil,  the  testator,  in 
tiie  very  sentence  in  which  the  words  "my  present  capital" 
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occur,  directs  what  shall  be  done  with  the  "net  profits"  of  the 
business,  and  pointedly  makes  a  distinction  between  capital  and 
profits,  thus  showing  that  the  two  things  were  separate  in  his 
mind.  The  intention  of  the  testator  must  prevail,  if  it  is  pos- 
sible to  gather  it  from  the  language  of  the  entire  codicil. 
That  intention  was  to  allow  his  capital  to  remain  in  the  busi- 
ness two  years,  but  nothing  more.  This  construction  of  the 
codicil  is  vigorously  combated  by  the  learned  counsel  for 
Thaddeus  Dean^  because,  as  he  says,  if  the  accumulated  profits 
of  the  parties  were  withdrawn  it  would  so  cripple  the  business 
that  it  could  not  be  carried  on  with  the  success  and  profit 
which  had  theretofore  attended  it  But  this  argument,  under 
the  circumstances,  is  entitled  to  but  little  weight;  for,  if  there 
had  been  no  provision  for  continuing  the  business,  it  would 
have  had  to  be  closed  up  on  the  death  of  N.  W.  Dean.  Its 
continuance,  therefore,  was  a  favor,  and  could  not  have  been 
claimed  as  a  right  by  the  surviving  partner. 

But  the  same  counsel  further  insisted  that  the  written 
agreement  had  been  essentially  modified  or  changed  in  some 
of  its  provisions  by  the  acts  and  course  of  dealing  of  the  par- 
ties. He  says  the  proof  shows  that  the  accrued  but  undivided 
profits  which  stood  to  the  credit  of  tlie  partners  on  the  books 
of  the  firm  had  been  converted  into  capital,  or  had  been  treated 
as  capita],  so  that  they  would  be  included  in  the  phrase  "  ray 
present  capital,"  as  used  by  the  testator.  We  do  not  think 
this  position  is  sustained  by  the  proofs  in  the  case.  It  was 
certainly  competent  for  the  parties  to  modify  or  entirely  set 
aside  the  provisions  of  the  written  agreement.  But  what  is 
the  evidence  that  they  did  so?  In  respect  to  the  amount  which 
each  partner  contributed  to  the  capital  of  the  firm,  there  was 
undeniably  a  change.  The  provision  for  drawing  out  the 
profits  monthly  does  not  seem  to  have  been  acted  on  at  all. 
The  same  remark  is  true  in  respect  to  the  tenth  clause  of  the 
articles,  which  bound  Thaddeus  Dean^  at  the  end  of  each 
year,  to  pay  N.  W.  Dean  his  share  of  the  profits,  and  take  to 
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himself  hi8  own  share.  But  we  fail  to  find  any  proof  which 
warrants  the  assumption  that  the  accrued  but  undivided  profits 
were  converted  into  capital,  whether  by  express  agreement  or 
by  long  acquiescence  of  the  parties.  On  the  contrary,  we  have 
no  doubt  of  the  right  of  the  partners  to  withdraw  these  profits 
-from  the  business  whenever  they  chose  to  do  so.  The  business 
was  very  profitable;  these  profits  could  be  advantageously  used 
in  it;  and  the  parties  permitted  them  to  be  so  used  when  not 
withdrawn.  But  the  annual  statements  show  that  the  testator, 
in  the  eight  full  years  which  the  partnership  continued,  over- 
drew his  profits  in  three  of  the  years,  the  last  time  being  the 
last  full  year.  Also  that  Thaddeus  Dean  overdrew  his  profits 
in  five  out  of  the  eight  years,  including  the  last  year.  In  view 
of  these  well-established  facts,  what  becomes  of  the  conten- 
tion of  Thdddevs  Dean?  The  burden  obviously  was  upon 
him  of  showing,  by  clear  and  satisfactory  evidence,  that  the 
partnership  articles  had  been  modified  or  laid  aside;  that  the 
provision  in  regard  to  the  amount  contributed  by  each  partner 
to  the  capital  stock  had  been  superseded;  that  undivided  gains 
and  profits  had  been  transformed  into  capital;  that  all  this  was 
80  well  understood  by  the  parties,  that  when  the  testator  speaks 
of  "my  present  capital  "  we  must  presume  he  meant  his  en- 
tire interest,  including  both  capital  and  profits;  and  that  when  he 
directs  that  the  "  net  profits  "  arising  from  the  business  should 
be  annually  collected  from  Thaddens  Dean^  wliich  belonged 
to  him  "  under  my  agreement  with  him,"  he  referred  to  some 
agreement  other  than  the  written  one.  For  to  this  extent  docs 
the  claim  of  ThaddeusDean  go;  and  it  seems  to  us  quite  un- 
tenable. It  is  true,  as  we  have  remarked,  that  the  profits  not 
withdrawn  by  the  partners  were  used  in  the  business.  But 
this  was  entirely  consistent  with  the  eleventh  clause  of  the 
agreement,  which  contemplates  such  use.  But  that  falls  far 
short  of  proving  that  the  profits  were  capitalized  either  by  ex- 
press agreement  or  by  the  silent  acquiescence  of  the  parties. 
We  have  examined   all  of  the  authorities  relied  on  by  the 
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learned  cx)unsel  in  support  of  the  position  that  profits  declared 
and  credited  on  the  books  of  the  firm  to  each  partner  may  be 
so  treated  as  to  fall  within  the  designation  of  capital;  but  they 
throw  little  light  on  the  question  before  us.  "We  do  not  deem 
it  necessary  or  useful  to  specially  notice  these  authorities,  as 
the  views  which  we  have  expressed  as  to  the  proper  construc- 
tion of  the  codicil  do  not  conflict  with  any  doctrine  or  princi- 
ple laid  down  in  them. 

The  only  other  matter  we 'deem  of  suSicient  importance  to 
be  noticed,  is  the  question  of  costs.    The  circuit  court  ad- 
judged that  the  costs  of  the  plaintiffs  and  of  the  defendant 
Thaddeus  Dean^  and  also  the  costs  of  the  other  defendants  as 
between  attorney  and  client,  be  paid  out  of  the  funds  of  the 
estate;  the  five  last-named  defendants  to  be  allowed  but  one 
bill  of  costs.    The  counsel  for  the  last-named  defendants  in- 
sists that  this  is  inequitable;  that  the  costs  should  be  paid  out 
of  the  assets  of  the  estate  in  the  ])artnership  business.     He 
says  that  it  was  only  that  fund  which  was  in  controversy, 
therefore  it  should  bear  the  whole  expense  of  the  litigation. 
The  cases  of  Atfy  Gen.  v.  Lawes^  8  Hare,  32;  Ma/rtineau  v. 
Rogers^  8  DeG.,  M.  &  G.,  828;  Jertour  v.  Jenour^  10  Vesey, 
Jr.,  562,  are  relied  upon  in  support  of  this  position.    These 
cases  do  recognize  and  apply  the  rule  that  where  the  litigation 
relates  to  a  legacy  which  has  been  severed  from  the  bulk  of  the 
estate,  that  particular  fund,  and   not  the  general  estate,  is 
chargeable  with  the  costs.     But  that  rule  cannot  apply  here, 
for  reasons  suggested  by  the  opposing  counsel.    This  is  not  a 
case  where  the  legacy  or  matter  in  litigation  has  been  so  Sev- 
ered from  the  general  estate  that  the  general  estate  is  not  af- 
fected by  the  suit.    The  residuary  fund  to  be  distributed  is 
increased  or  diminished  as 'One  construction  of  the  codicil  or 
the  other  is  adopted.    Our  construction  makes  that  fund  more 
than  it  would  be  under  the  decision  of  the  circuit  court     It 
seems  to  us  there  is  no  reason  for  departing  from  the  rule  laid 
down  in  Eeiss  v.  Murphey^  .43  Wis.,  45;  Will  of  Meurer^  44 
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Wis.,  892;  and  Dodge  v.  Williams j  46  Wis.,  72,  where  the 
costs  were  paid  out  of  the  estate. 

It  results,  from  the  views  expressed,  that  the  judgment  of 
the  circuit  court,  placing  a  construction  upon  the  codicil,  and 
giving  directions  to  the  executors  in  regard  to  the  proper  exe- 
cution of  their  trust,  is  erroneous.  The  judgment  must  there- 
fore be  reversed,  and  the  cause  remanded  with  directions  to 
enter  a  judgment  in  accordance  with  this  opinion. 

By  the  Court —  So  ordered.'    * 


MowBY,  Assignee,  vs.  The  First  National  Bank  of  Bababoo 

and  others. 

November  29, 1881  —  January  10,  1882. 

Chattel  Moktoaor.    (1)  Mortgagor's  remedy  when  property  cannot  he 

reached,    (2)  When  mortgagee  must  account  for  collaterals. 
Reversal  of  Judgment  :    (3)  For  errors  fwt  injurious  to  appellant. 

1.  Where  mortgaged  property  has  been  sold  or  nsed  by  the  mortgagee,  or  its 
condition  changed,  so  that  it  cannot  be  restored  to  the  mortgagor,  the 
only  relief  available  to  the  latter  in  an  action  to  redeem  is  to  have  an 
acconnting  and  be  allowed  the  value  of  the  property  when  taken  from 
him. 

>  On  the  5th  of  April,  1882,  the  following  order  was  entered  in  the  above 
cause,  in  this  court: 

**  Upon  motion  of  the  appellants  by  their  attorneys:  It  is  now  here  ordered 
and  acijudged  by  this  court  that  the  costs  to  be  awarded  by  the  circuit  court 
to  be  paid  out  of  the  assets  of  said  estate  to  the  several  parties  to  this  action 
who  have  appeared  herein,  be  and  are  hereby  restricted  to  taxable  costs  and 
disbursements,  and  but  one  bill  of  costs  and.  disbursements  be  allowed  to  the 
parties,  Harriet  H.  Dean,  Maria  M.  Dean,  Irving  W,  Dean,  and  Adelaide 
Dean,  who  appeared  by  the  same  counsel;  but  this  direction  is  not  intended 
to  embrace  or  control  the  matter  of  fees  which  said  executors  shall  pay  their 
counsel,  etc.  A  copy  of  this  order  to  be  attached  to  the  opinion  and  returned 
with  the  remittitur.** 
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2.  Where  the  mortgagee  of  chattels  sabeeqoently  reoeiyed  from  the  mortga- 
gor collateral  secority,  and  then,  after  disposing  of  the  mortgaged 
property  in  sadi  a  manner  as  to  render  him  liable  to  account  to  the  mort- 
gagor, sold  the  collaterals:  Held,  that  if  it  shall  appear  on  an  account- 
ing that  the  mortgaged  proper^  was  equal  in  value  to  the  mortgage 
debt,  the  sale  of  the  collaterals  must  be  treated  as  unauthorized,  and  the 
mortgagee  must  account  for  their  actual  value. 

8.  Where  a  plaintiff  is  granted  all  the  relief  which  he  demands,  or  to  which 
he  is  entitled,  he  cannot  complain  because  it  is  granted  upon  grounds 
di£Kirent  from  those  for  which  he  contends. 

APPEAL  from  the  Circuit  Court  for  Sauk  County. 

This  action  was  brought  to  determine  the  rights  of  the 
plaintiff  in  and  to  a  large  amount  of  chattel  property  and  notes 
mortgaged  and  pledged  by  his  assignor,  the  Wonewoc  Manu- 
facturing Company,  to  the  Reedsburg  Bank  (which  is  a  bank- 
ing copartnership  composed  of  the  defendants  D.  B.  Rudd^  E. 
0.  Ruddy  Oreeney  Geffert  and  Lvsk)^  and  to  the  defendant  the 
First  National  Bank  of  Baraboo. 

The  record  is  very  voluminous.  The  following  is  a  state- 
ment of  the  case  as  the  same  appears  in  the  pleadings,  proofs, 
findings  of  fact  and  judgment: 

The  Wonewoc  Manufacturing  Company  was  organized  and 
became  a  corporation  in  May,  1877.  In  June  and  July,  1879, 
it  borrowed  $7,000  of  the  Reedsburg  bank,  and  to  secure  pay- 
ment thereof  executed  to  that  bank  a  mortgage  in  the  usual  form, 
dated  July  24,  1879,  on  "  all  the  personal  property,  of  every 
kind  and  nature,  belonging  to  the  said  Wonewoc  Manufactur- 
ing Company,  situated  in  and  about  their  wagon  factory  at 
Wonewoc,  and  in  and  about  their  steam-mill  at  Woodland, 
called  the  *  Valley  mill,'  including  and  intending  to  mortgage 
all  the  stock  of  said  company  in  the  rough,  unfinished,  partly 
finished,  finished,  dried  and  undried  wood,  iron,  tools,  imple- 
ments and  machinery,  not  Teal  estate;  also,  office  safe  and  fur- 
niture, teams  and  wagons;  excepting  only  from  the  personal 
property  of  said  company  manufactured  goods  ready  for  market, 
completely  finished  for  sale." 
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Between  July  24, 1879,  and  January  27, 1880,  the  Reedsburg 
bank  loaned  the  manufacturing  company  other  large  sums  of 
money,  on  which,  at  the  date  last  named,  the  company  owed 
the  bank  over  $7,000  in  addition  to  the  debt  secured  by  the 
mortgage.  To  secure  the  debt  which  thus  accrued  after  the 
execution  of  the  mortgage,  the  company  pledged  to  the  bank  a 
large  number  of  promissory  notes  made  by  the  customers  of 
the  company,  and  amounting,  in  the  aggregate,  to  about 
$17,000. 

In  February,  August  and  October,  1879,  the  defendant  the 
First  National  Bank  of  Baraboo  loaned  to  the  manufacturing 
company  sums  of  money  amounting  in  the  aggregate  to  over 
$11,000.  To  secure  such  loans,  the  company  pledged  to  the 
bank  notes  of  its  customers  for  over  $17,000  in  the  aggregate. 
When  the  first  collaterals  were  delivered,  the  company  gave 
the  bank  authority,  in  writing,  to  sell  them  in  case  of  default 
The  evidence  tends  to  show,  and  the  circuit  court  found,  that 
a  similar  authority  was  given  by  the  company,  by  parol,  in 
respect  to  all  the  collaterals  so  pledged  to  the  Baraboo  bank. 

January  31,  1880,  the  manufacturing  company  executed  a 
chattel  mortgage  to  the  Baraboo  bank  to  secure  the  unpaid 
balance  (then  being  nearly  $10,000)  on  the  above  loans,  which 
mortgage  contains  the  same  description  of  property  as  is  con- 
tained in  the  mortgage  to  the  Reedsburg  bank,  and  is  made 
subject  to  it.  Neither  mortgage  contains  any  stipulation 
affecting  after-acquired  property.  The  manufacturing  com- 
pany continued  its  business  after  the  execution  of  the  mortgage 
to  the  Reedsburg  bank,  the  same  as  before;  manufactured  large 
quantities  of  the  material  so  mortgaged  into  wagons,  and  sold 
the  same,  and  purchased  other  large  quantities  of  materials  of 
the  same  kind  and  description  for  future  use.  Hence,  although 
both  mortgages  contained  the  same  description  of  the  property 
mortgaged,  the  mortgage  to  the  Baraboo  bank  covered  much 
after-acquired  property  not  included  in  that  to  the  Reedsbnrg 
bank. 
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February  5,  1880,  the  manufacturing  company,  having  be- 
come pecuniarily  embarrassed,  probably  insolvent,  duly  and 
r^ularly  assigned  all  of  its  assets  to  the  plaintiff  in  trust  for 
the  benefit  of  its  creditors.  The  plaintiff  immediately  there- 
upon qualified  as  such  assignee  in  the  manner  required  by 
the  statute,  and  at  once  entered  upon  the  duties  of  the  trust. 
On  the  day  following  he  took  possession  of  the  assigned 
property,  including  the  property  described  in  the  aforesaid 
mortgages. 

Afterwards,  on  February  6  and  7,  1880,  the  two  banks,  the 
mortgagees,  acting  together,  took  possession  of  the  mortgaged 
property  for  the  purpose  of  selling  the  same  and  foreclosing 
the  interest  therein  of  the  mortgagor  and  its  assignee. 

Thereupon  an  agreement  in  writing,  dated  February  7, 1880, 
was  entered  into  between  the  two  banks  of  the  one  part,  and 
several  creditors  of  the  manufacturing  company,  who  had  be- 
come sureties  to  the  banks  for  the  payment  of  a  part  or  the  whole 
of  such  mortgage  debts  (among  whom  were  the  defendants 
NatJian  Fisk  and  Beteben  Fisk)^  of  the  other  part,  in  and  by 
which  agreement  the  banks  appointed  the  defendant  Nathan 
Fisk  their  agent  to  care  for  the  property,  and  to  sell  the  same 
to  the  best  possible  advantage,  subject  at  all  times  to  the  di- 
rection  of  the  Reedsbnrg  bank,  or  its  attorney,  the  defendant 
Lush  In  consideration  whereof,  the  other  parties  to  the 
agreement  agreed  to  save  the  banks  harmless  from  all  loss  they 
or  either  of  them  might  sustain  by  so  doing,  and  that  the  net 
proceeds  of  the  property,  as  fast  as  sold,  should  bo*  applied  to 
the  payment  of  the  mortgage  debts  in  the  order  of  priority. 
Upon  this  agreement  the  plaintifi^,  as  assignee  of  the  manu- 
facturing company,  indorsed  his  approval,  and  Nathan  Fisk 
entered  upon  the  discharge  of  his  duties  under  such  appoint- 
ment He  sold  but  little  of  the  property,  and  made  but  little 
effort  to  sell  it. 

March  6,  1880,  the  two  banks  entered  into  a  written  agree- 
ment with  the  defendants  Nathan  Fisk^  Reuhen  Fisk  and 
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Mt8.  Scige^  in  respect  to  the  mortgaged  property.  Bj  the 
terms  of  that  agreement,  as  written,  in  consideration  of 
$22,868,  for  which  snm  the  three  defendants  last  named  made 
their  promissory  note  to  the  banks,  and  which  was  the  amount 
claimed  to  be  due  them  in  the  aggregate  from  the  manufactur- 
ing company,  the  banks  sold  and  transferred  to  such  last-named 
defendants  "  all  of  the  personal  property  of  the  Wonewoc  Man- 
ufacturing Company  included  in  and  covered  by  the  said  chat- 
tel mortgages,  and  all  our  [the  banks']  right,  title  and  interest 
in  and  to  the  said  property  included  in  and  covered  by  said 
mortgages;  also  our  right,  title  and  interest  in  and  to  any  of 
the  personal  property  of  the  Wonewoc  Manufacturing  Com- 
pany." The  instrument  further  provided  that  the  banks  might 
retain  the  securities  held  by  them  as  collateral  to  the  original 
debts  (but  included  in  the  transfer  to  the  defendants  N.  and 
R.  Fiak  and  Mrs,  Sage)y  as  collateral  security  for  the  pay- 
ment of  their  note  of  $22,868. 

The  testimony  tended  to  prove,  and  the  circuit  court  found, 
that  there  was  no  agreement  by  the  Baraboo  bank  to  sell  under 
its  mortgage,  and  that  the  written  agreement  of  March  6th 
does  not  correspond  with  the  actual  agreement  of  the  parties 
in  that  particular.  The  court  seems  to  have  held  that  the 
latter  bank  conveyed  only  its  interest  in  the  mortgage  and 
mortgaged  property,  instead  of  making  an  absolute  sale  of 
such  property. 

Immediately  after  March  6th  the  purchasers  under  the  agree- 
ment of  that  date  proceeded  to  work  up  the  materials  mort- 
gaged, and  to  sell  the  same,  so  that  but  little  thereof  remained 
on  hand  at  the  time  of  trial.  Such  purchasers  also  organized 
themselves  with  a  copartnership  under  the  designation  of  the 
"  Wonewoc  Wagon  Company,"  and  June  1,  1880,  sold  a  large 
share  or  interest  in  the  property  and  business  of  the  company 
to  M.  H.  and  William  Case. 

This  action  was  commenced  in  April,  1880.  On  June  29, 
1880,  the  Wonewoc  Wagon  Company  sold  at  public  auction, 
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upon  due  notice,  all  of  the  uncollected  collaterals  theretofore 
pledged  by  the  manufacturing  compauj  to  the  Baraboo  bank. 
One  Briggs  became  the  purchaser  of  such  collaterals,  for 
$4,250.  The  bank  had  theretofore  collected  on  such  collat* 
erals  nearly  $1,900. 

The  circuit  judge  filed  findings  of  fact  and  conclusions  of 
law,  pursuant  to  which  judgment  was  duly  entered.  This 
judgment  is  preliminary  to  and  the  basis  for  an  accounting 
between  the  parties,  .which  is  therein  ordered. 

To  understand  fully  and  correctly  the  questions  in  contro- 
versy on  this  appeal,  and  the  findings  and  decisions  of  the 
circuit  judge  thereon,  it  seems  necessary  to  insert  here  the 
whole  judgments  Exhibit  A,  mentioned  therein,  is  a  list  of 
the  collaterals  pledged  to  the  Eeedsburg  bank,  and  exhibit  B 
of  those  pledged  to  the  Baraboo  bank.  The  judgment  is  as 
follows: 

"It  is  considered  and  adjudged  that  the  equity  of  redemp- 
tion of  the  property  covered  by  the  said  chattel  mortgages 
mentioned  in  said  complaint  and  finding  has  not  been  fore- 
closed, and  that  the  defendants  are  liable  to  account  for  the 
value  of  the  property  covered  by  both  mortgages,  ai)d  of  which 
they  took  possession  February  7,  1880,  at  the  time  they  so 
took  possession  of  the  same,  deducting  therefrom  the  indebt- 
edness due  on  both  said  mortgages;  that  the  sale  of  March  6, 
1880,  amounted  only  to  a  sale  and  transfer  of  the  mortgage 
interest  of  the  mortgagees  named  in  said  finding,  in  the  prop- 
erty covered  by  their  said  mortgages,  and  not  to  a  foreclosure 
of  either  of  them;  [and  that  no  sale  was  made,  or  attempted  to 
be  made,  on  the  mortgage  to  the  Firat  National  Bank  of 
Baraboo^  and  that  none  was  effected  on  the  separate  property 
covered  by  the  other  mortgage.] 

"  And  it  is  further  considered  and  adjudged  that  the  defend- 
ants the  First  National  Bank  of  Baraboo^  Na^Jvan  Fisky 
Beuhen  Fisk^  2Xi^MaryE,  Gale  Sage^  account  to  said  plaint- 
iff for  the  sum  of  $1,886.38,  collected  on  said  collaterals  men- 
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tioned  and  described  in  said  Exhibit  B,  and  for  the  sum  of 
$4,250,  realized  from  the  sale  of  such  as  were  sold  June  29, 
1880,  to  P.  R  Briggs;  [and  that  such  sale  was  valid  and  right- 
fully  made,  and  extinguished  the  right,  title  and  interest  of 
said  plaintiff  in  and  to  the  collaterals  so  sold.] 

"  And  it  is  further  considered  and  adjudged  that  the  defend- 
ants D.  B.  Buddy  E.  0.  Budd^  J.  L.  Greene^  Henry  Geffert  and 
James  TF.  Luak^  and  Nathan  Fishy  Bevhen  Fish  and  Mary 
E.  Gale  Sage^  have  the  right  to  hold  the  collaterals  mentioned 
in  said  Exhibit  A,  and  to  collect  the  same,  until  the  debt  for 
which  they  were  pledged  shall  be  fully  paid;  and  that  upon 
the  payment  of  any  balance  due  on  said  debt  the  said  plaintiff 
will  be  intitled  to  such  as  are  uncollected;  [that  the  defendant 
Nathan  Fish  was  the  agent  of  t^e  mortgagees  named  in  the 
chattel  mortgages  only;  that  the  agreement  by  which  he  became 
such  agent  did  not  postpone  the  right  of  the  mortgagees  or 
either  of  them  to  take  possession  of  said  mortgaged  property 
at  any  time;  and  that  he  was  not  the  agent  of  the  said  mort- 
gagor or  its  said  assignee.] 

"  And  it  is  further  considered  and  adjudged  that  it  be,  and 
hereby  is,  referred  to  J.  M.  Morrow,  Esq.,  of  Sparta,  Wiscon- 
sin, as  sole  referee,  to  ascertain  and  report — Jirsty  the  value  of 
the  property  covered  by  said  chattel  mortgages,  and  each  of 
them,  on  February  7,  1880,^nd  on  March  6,  1880,  to  the  end 
that  the  same  may  be  more  fully  and  definitely  ascertained, 
and  also  the  value  at  said  times  of  the  collaterals  mentioned 
and  described  in  said  exhibits  A  and  B,  to  be  stated  separately; 
second^  what  sum  or  sums  were  collected  or  realized  from  the 
sale  of  the  property  by  Nathan  Fish  while  he  was  acting  as  such 
agent  as  aforesaid,  and  the  expenses  of  sale  and  collection; 
thirdy  what  amount  was  due  to  the  defendants  constituting  the 
banking  partnership  called  the  Reedsburg  bank,  for  principal 
sum  and  interest,  February  7, 1880,  and  also  on  March  6, 1880, 
on  the  debt  secured  by  their  said  chattel  mortgage;  and  also 
what  amount  was  due  to  the  First  National  Bank  of  Baraboo 
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for  principal  and  interest,  on  the  7th  day  of  February,  1880, 
and  also  on  the  6th  day  of  March,  1880,  on  the  debt  secured 
by  its  chattel  mortgage,  and  for  which  the  collaterals  men- 
tioned iu  said  E^^hibit  B  were  deposited  as  collateral  security; 
fourth^  what  amount  was  due  to  them,  on  each  of  said  days 
above  mentioned,  for  principal  and  interest  on  the  notes  for 
which  the  collaterals  mentioned  in  exhibit  A  were  pledged  as 
security,  and  what  amount  they  have  collected  on  such  collater- 
als since  February  7,  1880;  fifths  which  of  the  collaterals 
described  in  said  Exhibit  B  remained  on  hand  uncollected  on 
Jane  29,  1880,  and  were  sold,  as  stated  in  said  finding  of  facts, 
to  P.  R  Briggs,  and  the  value  thereof;  and  that,  upon  the 
coming  in  of  said  referee's  report,  final  judgment  be  rendered 
thereon,  according  to  law,  and  that  all  other  questions  be 
reserved  until  the  coming  in  of  said  report." 

The  plaintifi'  appealed  from  those  portions  of  the  judgment 
inclosed  in  brackets. 

For  the  appellant  there  was  a  brief  by  Pmney  <&  Sanhornj 
and  oral  argument  by  Mr,  Pinney. 

J.  W.  LxLik^  for  respondents. 

Lyon,  J.  The  object  and  purpose  of  this  action  is  to  ob- 
tain an  adjudication  that  the  plaintifi^,  as  assignee  of  the 
mortgagor,  has  an  equity  of  redemption  in  the  property  mort- 
gaged and  pledged  by  his  assignor,'  the  manufacturing  com- 
pany, to  the  two  banks  respectively.  Except  as  to  the  notes 
pledged  to  the  Baraboo  bank  and  sold  to  Briggs,  the  judgment 
fully  establishes  such  equity  of  redemption  in  the  plaintiff; 
for  it  determines  that  there  has  been  no  effectual  foreclosure  of 
either  mortgage,  antl  adjudges  that  the  defendants  must  ac- 
count to  the  plaintiff  for  the  value,  at  the  time  of  seizure, 
of  the  mortgaged  property  seized  by  the  two  banks,  February 
7, 1880.  The  collaterals  pledged  to  the  Eeedsburg  bank, 
'which  remain  uncollected,  are  still  in  the  possession  and  under 
the  control  of  that  bank,  subject  to  the  final  judgment  of  the 
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court,  which  will  fnlly  protect  the  rights  and  interests  of  the 
plaintiff  therein. 

The  mortgaged  property  having  been  sold  or  used,  or  its 
condition  so  changed  that  it  cannot  be  restored  to  the  plaintiff 
on  payment  of  the  mortgage  debts,  the  only  relief  available  to 
him  is  to  have  an  accounting  of,  and  to  be  allowed  the  value 
of,  the  property  when  the  same  was  taken  from  him.  The 
judgment  fully  secures  to  him  that  relief. 

The  plaintiff  contended  on  the  trial,  and  here,  that  the 
sale  of  March  7th,  by  both  banks,  to  the  defendants  Nathan 
and  Reuben  Fish  and  Mrs.  Sage^  was  and  was  intended  to  be 

absolute  sale  of  the  mortgaged  property,  and  not  merely  a  sale 
of  the  mortgages  and  the  mortgagee's  interest  in  the  property; 
also,  that  such  sale  was  invalid,  l)ecause  one  of  the  purchasers, 
Nathan  Fiak^  was  the  agent  of  the  creditors  of  the  manufac- 
turing company,  and  could  not  become  a  purchaser  of  the 
property  in  his  own  right;  also,  because  the  agreement  of  Feb- 
ruary 6th,  between  the  banks  and  the  creditors,  bound  the  banks 
to  another  mode  of  disposing  of  the  property,  and  because  the 
sale  was  (as  is  claimed)  secret,  clandestine,  and  for  an  inade- 
quate consideration,  and  hence  was  fraudulent  as  against  the 
plaintiff,  who  represents  the  creditors  of  the  manufacturing 
company. 

These  propositions  were  urged  in  support  of  the  claim  that 
the  plaintiff  still  had,  notwithstanding  the  sale  of  March  7th^ 
an  equity  of  redemption  in  the  property,  and  was  and  is  en- 
titled to  an  accounting  for  its  value  at  the  time  it  was  taken 
from  him.  The  learned  circuit  judge,  in  his  findings,  nega- 
tived all  these  propositions;  yet  on  other  grounds  the  judgment 
fully  sustains  the  claim  of  the  plaintiff  in  *support  of  which 
they  were  urged.  The  plaintiff  obtains  all  that  he  claims,  and 
it  seems  quite  immaterial  whether  the  judgment  is  rested  upon 
the  grounds  maintained  by  him,  or  upon  other  grounds.  The 
result  is  the  same  in  either  case.  If,  therefore,  the  court  erred 
in  negativing  the  foregoing  propositions,  or  either  of  them,  the 
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error  did  not  prejudice  the  plaintiff,  and  is  not  good  canse  for 
distarbing  the  judgment.  These  observations  dispose  of  all 
questions  presented  by  this  appeal  save  one,  which  will  now 
be  considered.  The  circuit  court  adjudged  that  the  sale  to 
Briggs  of  the  collaterals  pledged  to  the  Baraboo  bank  '^  was 
Valid  and  rightfully  made,  and  extinguished  the  right,  title 
and  interest  of  said  plaintiff  in  and  to  the  collaterals  so  sold,  " 
and  that  in  the  accounting  the  proceeds  <^t  such  sale  should  be 
allowed  to  the  plaintiff.  The  judgment  binds  the  plaintiff  ab- 
solutely and  unconditionally  by  that  sale,  and  limits  the 
amount  that  he  can  ever  realize,  under  any  circumstances,  on 
account  of  such  collaterals,  to  the  sura  paid  by  Briggs  there- 
for. We  think  the  judgment  in  this  particular  is  premature 
and  may  be  erroneous. 

If  it  should  appear  in  the  accounting  that  the  property 
mortgaged  to  the  Bamboo  bank  was,  when  seized,  of  a  value 
equal  to  the'debt  which  it  was  given  to  secure,  the  debt  was 
thereby  paid,  and  the  collaterals,  pledged  to  secure  tlK3  same 
debt,  belonged  to  the  plaintiff  and  should  have  been  delivered 
to  him.  In  that  case  the  bank  ceased  to  have  any  lien  upon 
the  collaterals,  and  had  no  right  or  authority  whatever  to  sell 
them. 

The  learned  counsel  for  the  plaintiff  very  earnestly  main- 
tains that  the  value  of  such  property  not  included  in  the  mort- 
gage to  the  Beedsburg  bank  is  sufiScient  to  pay  the  whole 
mortgage  debt.  But,  however  that  may  be,  a  provision  should 
not  be  retain^  in  the  judgment  which  might  prevent  the 
plu'ntiff  from  recovering  the  full  value  of  the  collaterals  sold 
to  Briggs,  in  case  it  shall  be  found  that  the  mortgage  debt  was 
satisfied  before  the  sale  of  the  collaterals. 

We  think  the  testimony  sufficient  to  support  the  finding  of 
the  court  that  the  manufacturing  company  authorized  a  sale 
of  all  the  collaterals  pledged  to  the  Baraboo  bank,  in  case  of 
default  in  payment  of  the  mortgage  debt  If  it  turns  out, 
therefore,  that  any  portion  of  the  mortgage  debt  remained  un- 
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satisfied  when  such  collaterals  were  sold,  that  would  demon- 
strate that  the  sale  was  properly  made.  The  sale  to  Briggs 
seems  to  have  been  fairly  made,  and  on  due  and  sufficient  no- 
tice. If  the  manufacturing  company  was  then  in  default  on 
any  portion  of  the  mortgage  debt,  it  would  result  that  the  sale 
was  valid  and  binding  upon  the  plaintiflF,  and  he  could  only  be  ' 
allowed  in  the  accounting  the  sum  for  which  the  collaterals 
were  sold.  In  that  Qvent  the  judgment  in  its  present  form 
would  be  correct.  But  until  the  fact  that  there  was  no  such 
default  is  made  to  appear,  the  clause  of  the  judgment  under 
consideration  endangers  the  rights  of  the  plaintiff,  and  should 
be  expunged.  We  must  therefore  reverse  that  part  of  the 
judgment,  without  prejudice,  however,  to  the  right  of  the 
court,  after  the  accounting,  to  incorporate  it  in  the  final  judg- 
ment if  it  shall  be  found  that  there  was  a  default  upon  the 
mortgage  debt  or  any  part  of  it  when,  the  collaterals  were 
sold. 

It  does  not  seem  to  be  questioned  that,  in  any  event,  Briggs 
took  a  good  title  to  the  collaterals  purchased  by  him.  We  are 
inclined  to  think  that  he  did.  The  plaintiff  seems  satisfied  to 
pursue  his  remedy  against  the  defendants,  who  disposed  of  the 
collaterals,  and  who  are,  doubtless,  abundantly  responsible  for 
any  judgment  that  may  be  recovered  against  them. 

It  is  only  necessary  to  say,  in  conclusion,  that  we  think  the 
evidence  sustains  the  validity  of  the  sale  of  March  7th  by  the 
banks  to  the  defendants  the  FisJca  and  Mrs.  Sage^  as  found  by 
the  judge. 

The  Reedsburg  bank  has  no  interest  in  that  portion  of  the 
judgment  which  we  reverse,  and  hence  the  defendants  consti- 
tuting that  bank  should  not  be  required  to  pay  any  of  the  costs 
of  this  appeal. 

By  the  Court. —  That  portion  of  the  judgment  of  the  circuit 
court  which  adjudges  that  the  sale  of  the  collaterals  to  Briggs 
^'  was  valid  and  rightfully  made,  and  extinguished  the  right, 
title  and  interest  of  said  plaintiff  in  and  to  the  collaterals  so 
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sold,"  is  reversed,  with  costs,  to  be  taxed  only  against  the  de- 
fendants the  First  National  Bank  of  BarahoOy  Nathan  and 
Beuheri  Fisk^  and  Mary  E.  Gale  Sage;  and  the  cause  will  be 
remanded  for  further  proceedings  according  to  law. 


Wabdeb  and  others  vs.  Bakeb,  Garnishee,  and  others. 

November  29,  1881  —  January  10, 1882. 

Gaknishhent.    Garnishee' 8  prior  admission  as  estoppel,  and  as  evidence. 

The  mere  facta  that,  durnig  the  pendency  of  an  action  for  a  money  judgment 
by  plaintiff  against  T.,  B.,  knowing  that  plaintiffs  were  making  the  in- 
qaiiy  with  a  view  to  determining  whether  they  should  garnishee  him, 
admitted  an  indebtedness  on  his  part  to  T.,  and  that  plaintiff  were 
thus  induced  to  commence  garnishment  proceedings  against  him,  do 
not  estop  him  from  afterwards  denying  the  existence  of  such  indebted- 
ness; though  such  admission  is  evidence  for  the  jury  as  to  the  &ict  of. 
indebtedness. 

APPEAL  from  the  Circuit  Court  for  Dane  County. 
The  case  is  thus  stated  by  Mr.  Justice  Taylor: 
"The  plaintiffs  obtained  judgment  against  the  appellants • 
Taylor  &  Taylor ^  and  also  against  Lewis  Baker  as  garnishee. - 
Baker  was  summoned  as  garnishee  before  judgment  was  ob* 
tained  in  the  action  against  the  Taylors.    The  issue  between- 
the  plaintiffs  and  the  garnishee  was  tried  by  a  jury.     Among-^ 
other  things  the  learned  circuit  judge  instructed  the  jury  as 
follows:  'If  you  find  that  the  witness  Ellsworth  informed  de- 
fendant Baker  that  he  was  the  agent  of  the  plaintiffs  in  this- 
action,  and  that  he  was  making  the  inquiries  testified  to-by 
him  on  their  behalf  with  a  view  of  commencing  garnishee 
proceedings  against  said  Baker  if  he  should  have  any  surplus 
in  his  hands  due  to  Taylor  Bros,  after  paying  any  indebted- 
ness which  they  might  owe  said  Baker^  but  that  he  would  not 
Vol.  LIV— 4 
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commence  garnishee  proceedings  against  said  Bakery  and 
would  make  no  expense  for  the  plaintiffs,  if  no  surplus  would 
remain  in  said  Baker's  hands  after  so  paying  any  indebtedness 
to  said  Baker;  and  if  yon  further  find  that  said  defendant 
Baker  then  stated  to  Mr.  Ellsworth  that  there  would  remain 
in  his  hands,  when  both  policies  should  be  paid,  about  the 
amount  of  one  of  said  policies,  or  words  to  that  effect;  and  that 
Mr.  Ellsworth  acted  on  said  statement,  believing  it  to  be  true, 
and  instituted  his  garnishee  proceedings  relying  upon  them, 
and  that  Mr.  Baker  made  said  statement  intending  it  to  be 
acted  upon, —  then  I  instruct  you  that  said  defendant  Baker  is 
estopped  as  to  the  plaintiffs  in  this  action  from  denying  that 
he  held  said  sum'  of  about  $1,000  in  trust  for  said  Taylors^ 
and  the  plaintiffs  are  entitled  to  a  verdict  for  the  amount  of 
the  indebtedness  due  them  on  the  judgment  against  the 
defendant  Taylor,^ " 

ThQ  plaintiffs  had  a  verdict  and  judgment,  and  the  gar- 
nishee appealed. 

To  the  appellant  there  was  a  brief  by  Smithy  Rogere  & 
Franks  and  oral  argument  by  Mr.  Rogers: 

The  court  erred  in  assuming  that  there  was  any  evidence  in 
the  case  that  warranted  the  application  of  the  law  of  estoppel. 
Conceding  that  at  and  prior  to  the  commencement  of  the 
action  such  statements  were  made  by  the  appellant  to  the  re- 
spondent's agent  as  would  estop  the  appellant  from  attempting 
on  the  trial  to  show  the  truth,  that  estoppel  ceased  when, 
within  a  few  days  thereafter,  the  appellant  notified  the  re- 
spondent by  his  sworn  statement  in  writing  that  he  was  neither 
indebted  to  nor  had  in  his  hands  any  property  of  the  defendants, 
unless  the  respondents,  upon  the  trial,  showed  affirmatively 
that  at  the  time  of  making  the  statements  the  defendants  had 
other  property  of  sufficient  value  to  secure  the  debt,  which 
might  and  would  have  been  attached  by  the  respondents  were 
it  not  for  their  relying  upon  the  truth  of  the  appellant's  state- 
ments, and  that  such  property  had  since  passed  beyond  the 
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reach  of  process.  Dewey  v.  Fields  4  Met,  381;  Kinnear  v. 
Mackey,  85  111.,  96;  Ford  v.  Smith,  27  Wis.,  261;  Warder  v. 
Baldwin^  51  id.,  450.  Tiie  sole  injury  complained  of  by  re- 
spondents was  their  liability  to  pay  costs.  But  to  apply  the 
doctrine  of  estoppel  so  as  to  charge  the  garnishee  with  the 
payment  of  a  large  sura  of  money  he  does  not  owe,  in  order  to 
save  the  respondents  a  few  dollars  of  costs,  would  be  to  make 
it  a  means  of  working,  not  preventing,  a  serious  injury — to 
make  it  a  sword  instead  of  a  shield.  PMllipaburg  Bank  v. 
Fulmer,  2  Vroom,  52;  Exchaiige  Bank  v.  Cooper^  40  Mo., 
170;  Jackson  v,  Ptxley,  9  Cush.,  490.  There  was  no  evidence 
which  tended  to  show  that  the  appellant  acquired  any  advan- 
tage by  reason  of  the  alleged  statements,  or  that  the  respond- 
ents suffered  any  damage,  parted  with  any  right,  or  changed 
their  position  in  consequence  of  their  relying  upon  the  truth 
of  the  same.  Barnard  v.  Camphell,  55  K.  Y.,  463;  Brown 
V.  Bowen,  30  id.,  541;  Winegar  v.  Fowler^  82  id.,  315;  Lewis 
v.Prenatt,  24lnd.,  98;  Goodalev.  Scannell,  8  Cal.,  27.  The 
court  should  have  charged  the  jury  that  if  the  element  of 
fraud  was  lacking  there  could  be  no  estoppel.  Brent  v.  Vir- 
ginia Coal  &  Iron  Co.,  93  U.  S.,  326;  Dorlarque  v.  Cress, 
71  111.,  380;  Morton's  Adm'r  v.  Hodgdon,  32  Me.,  127;  Gove 
V.  White,  20  Wis.,  425;  Thrall  v.  Lathrop^  30  Vt.,  307.  The 
court  should  not  have  submitted  the  case  to  the  jury  on  the 
question  of  estoppel,  unless  the  proof  in  that  regard  was  full 
and  satisfactory.    Morris  v,  Moore,  11  Humph.,  433. 

For  the  respondents  there  was  a  brief  by  Lewis,  Lewis  <6 
Bale  and  (7.  F.  Harding,  and  oral  argument  by  H.  M.  Lewis. 
They  contended,  inter  alia,  that  the  appellant  was  clearly 
estopped  by  his  conduct.  Bigelow  on  Estoppel,  474;  12  Cent. 
L.  J.,  29;  Pickard  ^^  Sears,  6  Ad.  &  El.,  469;  Stein  v.  Her- 
mann,  23  Wis.,  132;  St.  Louis  v,  Begenfuss,  28  id.,  144;  Gage 
V.  Chesehro,  49  id.,  481;  Pierce  v.  Andrews,  6  Cush.,  4; 
Stephens  v.  Baird,  9  Cow.,  274;  11  Cent.  L.  J.,  481;  lioach  v. 
BrannoTiy  57  Miss.,  490;  Cocke  v.  Kuykendall,  41  id.,  65; 
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Morgan  v.  Nunes^  54  id.,  308;  Perry  v,  Williams,  39  Wis., 
339;  Blair  V.  Wait,  69  N.  T.,  113;  Chapman  v.  O'Brien,  2 
Jones  &  Sp.,  524;  1  Greenl.  Ev.,  sees.  267-8;  Cont.  If  at 
Bank  V.  Nat  Banhof  Cornm.,  50  N.  T.,  575;  Horn  v.  Cole, 
51  K  H.,  287;  Kinnear  v.  Hockey,  85  III.,  96.  The  court 
will  not  inquire  into  the  amount  of  damages  that  would  be 
caused.  It  will  only  ascertain  that  there  would  be  legal  dam- 
age or  injury.  Bigclow  on  Estop.,  575.  An  estoppel  created 
by  representations  acted  upon  is  commensurate  with  the  thing 
represented,  and  operates  to  put  the  party  entitled  to  the  ben- 
efit of  the  estoppel  in  the  same  position  as  if  the  thing  repre- 
sented were  true.  Marr  v.  Rowland,  20  Wis.,  282;  Grissler 
V,  Powers,  81  N.  Y.,  57;  Fall  Biver  Nat.  Bank  v.  Buffin- 
ton,  97  Mass.,  498.  Fraud  is  not  an  essential  element  in  an 
estoppel.  Blair  v.  Wait,  69  N.  Y.,  113;  Manuf.  d:  Trad- 
ers^ Bank  V.  Bayard,  30  id.,  226;  Preston  v,  Mann,  25 
Conn.,  118;  Gove  v.  White,  23  Wis.,  282;  Bird  v.  Kleiner^ 
41  id.,  134. 

Taylor,  J.  The  instruction  above  recited  was  duly  ex- 
cepted to,  and  is  alleged  as  error,  and  relied  upon  by  the 
learned  counsel  for  the  appellants  as  a  grotmd  for  reversing  the 
judgment.  Many  other  errors  are  assigned  by  the  counsel  for 
the  appellants;  but,  as  we  have  concluded  tliat  the  judgment 
must  be  reversed  on  account  of  the  error  in  this  instruction, 
we  do  not  think  it  necessary  to  pass  upon  the  other  assign- 
ments of  error.  We  think  the  instruction  given  by  the  learned 
circuit  judge,  above  quoted,  that  the  facts  therein  stated,  if 
found  in  favor  of  the  plaintiff's,  would  estop  the  garnishee  from 
denying  his  indebtedness  to  the  principal  defendants,  and  en- 
title the  plaintiffs  to  a  judgment  against  him  for  the  amount 
of  the  judgment  against  the  principal  defendants,  cannot  be 
sustained  by  authority  or  any  well-settled  principles  of  law. 
If  it  can  be  supported  as  good  law,  then  we  can  see  no  good 
reason  why  any  defendant  in  an  action^  who  has,  before  suit 
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brought,  fully  and  fairly  admitted  to  the  plaintiff  that  he  was 
indebted  to  him  in  any  certain  amount,  should  not,  upon  the 
trial  of  the  action  snbse^^uently  brought,  be  estopped  from 
showing  that  his  admission  was  false,  or  made  under  a  mis- 
take of  the  facts;  and  yet  it  is  every-day  practice  to  permit  de- 
fendants not  only  to  contradict  their  admissions  made  before 
trial,  but  to  go  further  and  contradict  their  most  solemn 
promises  in  writing  by  showing  that  there  was  in  fact  no  con- 
sideration for  such  promise. 

The  only  ground  for  holding  the  garnishee  estopped  is  that 
in  reliance  upon  his  admissions  the  plaintiffs  commenced  gar- 
nishee proceedings  against  him.  There  is  no  proof  in  the  case 
that  the  plaintiffs  in  the  garnishee  proceedings  have  suffered 
any  injury  by  reason  of  the  statements  or  admissions  made  by 
the  garnishee;  that  they  have  lost  any  remedy  which  they  might 
otherwise  have  taken  against  the  principal  defendants,  or  been 
in  any  way  prejudiced  otherwise  than  the  cost  they  have  been 
put  to  in  serving  the  garnishee  process  in  the  case.  The  evi- 
dence  further  shows  that  the  garnishee  papers  had  been  all 
prepared  in  blank,  ready  for  service,  before  the  statements  were 
made  by  the  appellant  which  are  relied  upon  as  an  estoppel, 
and  that  they  were  sworn  to  and  served  immediately  after  the 
statements  were  made;  and  that  at  the  time  the  garnishee  pro- 
ceedings were  served  the  plaintiffs  had  not  obtained  judgment 
against  the  original  defendants,  and  did  not  obtain  such  judg- 
ment until  some  months  after  the  garnishee  had  answered  and 
denied  all  liability  as  garnishee.  The  proceedings  were  com- 
menced against  the  garnishee  April  24,  1880,  and  judgment 
was  rendered  against  the  original  defendants  November  19, 
1880. 

The  record  presents  this  question,  and,  as  we  think,  no  other: 
Is  a  garnishee  estopped  from  denying  his  indebtedness  to  the 
principal  defendants  in  the  action  because  he  has  admitted  such 
indebtedness,  previous  to  the  commencement  of  the  -action 
against  liim,  to  the  plaintiffs,  their  agent  or  attorney,  having 
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reason  to  believe  at  the  time  of  making  such  admission  that 
the  plaintiffs  would,  act  upon  them  and  commence  proceedings 
against  him  as  garnishee,  when  it  does  not  appear  that  the 
plaintiffs  have  suffered  any  injury  in  any  way  by  their  reliance 
upon  such  admission,  other  than  the  mere  expense  of  serving  the 
papers  in  the  action?  After  a  careful  consideration  of  the  sub- 
ject, and  of  the  authorities  cited  by  the  learned  counsel  for  the 
respondents  to  sustain  the  proposition,  we  are  constrained  to 
answer  the  question  in  the  negative. 

If  an  estoppel  is  created  upon  the  facts  of  this  case,  then  we 
see  no  reason  why  the  estoppel  would  not  arise  upon  like  ad- 
missions made  by  a  defendant  in  any  other  action;  and  in  any 
action  to  recover  a  sum  of  money  claimed  to  be  due  from  the 
defendant  to  the  plaintiff,  an  admission  of  indebtedness,  made 
by  the  defendant  before  suit  brought,  would  be  equally  con- 
clusive of  the  right  of  the  plaintiff  to  recover,  especially  where 
there  was  any  dispute  or  uncertainty  as  to  the  fact  of  the  in- 
debtedness for  which  the  action  was  brought,  as  it  might  well 
be  presumed,  in  such  case,  that  the  plaintiff  brought  the  action 
relying  upon  the  admissions  made  by  the  defendant.  If  such 
were  the  rule,  then  the  plaintiff  ought  to  be  permitted  to  plead 
in  the  first  instance,  not  that  the  defendant  owed  him  any  debt, 
but  that,  previous  to  the  commencement  of  the  action,  he  ad- 
mitted his  indebtedness,  and,  relying  upon  such  admission,  he 
brought  his  action  to  recover  the  same.  We  have  not  been 
able  to  find  any  precedent  for  such  a  complaint.  Yet  we  are 
forced  to  admit  that  the  learned  counsel  has  cited  us  to  some 
decisions,  and  we  have  found  one  not  cited,  which  seem  to  give 
countenance  to  that  doctrine.  Meiater  v.  Birneyy  24  Mich., 
435-^:0;  Finnegan  v.  Carraher,  47  N.  Y.,  493-499;  Hall  v. 
WhitCj  3  C.  &  P.,  136.  But,  when  examined,  we  think  they 
fall  far  short  of  sustaining  the  views  of  the  learned  counsel  for 
the  respondent. 

Meiater  v,  Birney  was  an  action  to  recover  rent.  The  evi- 
dence showed   that  the  lessee  had   turned   over  the  leased 
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premiBea  to  the  defendant  for  one  month,  for  which  the  rent 
had  been  paid.  The  landlord  had  agreed  to  make  certain 
alterations,  bnt  he  declined  to  make  the  same  nnless  he  had 
some  further  assurance  that  the  future  rent«  would  be  paid. 
The  defendant,  before  the  first  month  was  out,  told  the  plaint- 
iff the  lease  had  been  assigned  to  him  and  he  would  pay  the 
rent  The  plaintiff  thereupon  completed  the  repairs,  and  the 
defendant  stipulated  in  writing  to  the  effect  that  the  lessee  had 
assigned  the  lease  to  him  and  he  agreed  to  comply  with  its 
terms.  Soon  after  the  second  month  of  the  lease  commenced, 
the  defendant  surrendered  the  possession  to  the  original  ten- 
ant, without  giving  any  notice  to  the  landlord,  who  commenced 
his  suit  for  the  rent  of  the  second  month.  Justice  Cooley,  iu 
delivering  the  opinion,  held  in  effect  that  the  promise  on  the 
part  of  the  defendant  to  pay  the  future  rent  was  void,  because 
he  had  no  assignment  of  the  lease  except  for  the  month  the 
rent  for  which  had  been  paid.  He  was  not  in  possession  of 
the  premises  during  the  second  month,  and  making  the  re- 
pairs by  the  plaintiff  was  no  consideration  for  the  defendant's 
promise,  because  by  the  terms  of  the  lease  he  was  bound  to 
make  them.  But  the  learned  judge  held  the  defendant  liable, 
because,  he  says,  the  plaintiff  had  the  right  to  rely  upon  his 
statement  that  he  had  purchased  the  lease  and  would  pay  the 
rent,  and  was  not  afterwards  informed  by  the  defendant,  be- 
fore suit  brought,  that  he  had  surrendered  the  possession  to 
the  original  tenant  The  learned  judge  uses  the  following 
language:  **  Althongh  he  surrendered  the  possession  to  Kosa 
Meister  after  his  month  was  up,  he  did  not  inform  the  plaint- 
iff of  that  fact,  and  we  a/re  not  apprised  hy  this  record  that 
plaintiff  was  notified  of  the  surrender  before  this  suit  was 
bronght  The  construction  wo  put  upon  the  judge's  finding 
is,  that  the  plaintiff,  when  he  brought  this  suit,  believed  and 
relied  u|K)n  the  defendant's  averment  that  he  owned  the  term, 
and  supposed  him  in  possession,  and  to  be  in  default  in  the 
payment  of  rent  which  it  belonged  to  him  to  pay.    If  such 
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was  the  fact  —  if  the  plaintiff  was  induced  to  incur  the  ex- 
pense of  this  litigation  in  reliance  upon  a  promise  to  pay 
which  was  apparently  legal  and  valid,  and  upon  a  statement  of 
the  defendant  establishing  such  liability,  which,  though  not 
true,  he  had  reason  to  believe  to  be  so,  and  to  rely  upon, —  we 
think  the  defendant  cannot  be  permitted  in  this  suit  to  deny 
the  truth  of  such  statement,  and  thereby  not  oAly  evade  his 
promise,  but  impose  upon  the  plaintiff  the  expenses  of  the 
suit.  ^Expenditures  m  litigation  may  as  reasonably  consti- 
ttUe  the  basis  of  ar^  estoppel  as  any  other  expenditures^  and 
in  this  case  it  is  just  and  equitable  that  they  be  held  to  do  so." 
No  authorities  are  cited  by  the  learned  court  to  sustain  the 
position  taken,  and  it  appears  that  the  plaintiff  was  permitted 
to  recover  upon  a  contract  which  the  court  held  was  absolutely 
void  for  want  of  any  consideration,  upon  the  sole  ground  that 
the  defendant  had  stated  that  facts  existed  which,  if  true, 
would  have  been  a  good  consideration  for  the  promise  to  pay 
the  rent,  and  which  would  in  fact  have  made  him  liable  for 
the  rent  .without  any  express  promise  to  pay,  viz.,  that  the  les- 
see had  turned  over  the  leased  property  to  him  and  that  he 
was  in  possession  thereof.  It  appears  that  in  this  case,  while 
the  defendant  was  in  possession  of  the  leased  property  by  as- 
signment of  the  first  month  of  the  term  by  the  lessee,  the 
defendant  signed  the  following  written  memorandum  at  the 
foot  of  the  original  lease:  "Rosa  Meister  having  assigned 
her  interest  in  the  above  agreement  to  B.  L.  Meister,  the  un- 
dersigned, he  agrees  to  comply  with  the  terms  and  conditions 
above  specified.  Jime  1,  1880.  B.  L.  Meisteb.^  And  it 
further  appears  that  this  writing  was  signed,  at  the  request  of 
the  plaintiff,  after  the  defendant  had  notified  him  that  the  lease 
had  been  assigned  to  him,  and  that  he  was  in  possession  under 
the  lease.  It  seems  to  me  that  the  liability  of  the  defendant 
upon  this  contract,  although  a  contract  to  pay  the  debt  of  an- 
other, was  valid  without  the  aid  of  the  law  of  estoppel.  The 
contract  is  in  writing,  and  it  expressed  a  consideration  on  its 
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ftwe;  and,  although  it  shoald  be  admitted  that  such  expressed 
eonsideratioQ  might  be  disproved  for  the  purpose  of  showing 
the  contract  void  under  the  statute  of  frauds,  which  I  think  a 
most  doubtful  proposition  (Sears  v.  LoWy  19  Wis.,  9Q\  Che- 
ney n.  Cook,  7  Wis.,  413;  Day  v.  Elmore,  4  Wis.,  190),  still 
the  facts  proved  did  not  show  that  the  consideration  expressed 
in  the  contract  did  not  in  fact  exist  There  was  an  assignment, 
at  least,  of  a  part  of  the  term,  and  the  defendant  was  in  pos- 
session  at  the  time  of  making  the  promise  under  such  assign- 
ment We  agree  with  the  learned  court  that  it  was  "  just  and 
equitable  that  the  defendant  should  be  held  to  pay  the  rent," 
and  we  see  no  reason  why  he  was  not  legally  bound  by  his  con- 
tract without  the  aid  of  the  law  of  estoppel. 

The  case  of  Finnegan  v.  Carraher  was  an  action  of  eject- 
ment, and  the  question  was  whether  the  defendant,  who  claimed 
to  be  the  owner  of  the  premises  in  dispute,  and  whose  tenant 
was  in  the  actual  possession  of  the  premises  when  the  action 
was  commenced,  should  be  permitted  to  defeat  the  action  by 
showing  the  actual  possession  in  his  tenant  and  not  in  himself, 
he  having  stated  that  he  was  in  the  possession. before  and  at 
the  time  the  action  was  commenced;  and  the  court  held  he 
should  be  estopped  to  show  that  fact,  mainly,  I  think,  upon  the 
ground  that  the  defendant  was  in  fact  the  real  party  in  inter- 
est, his  title  being  in  fact  the  matter  in  litigation,  and  the  pres- 
ence of  the  tenant,  the  actual  occupant,  was  a  mere  formal 
matter  so  far  as  the  action  would  settle  the  rights  of  the  real 
owners.  The  court  in  that  case  says:  '^  Estoppels  are  allowed 
for  the  prevention  of  fraud,  and  that  which  will  enable  a  party 
to  keep  the  lawful  owner  of  property  out  of  possession  for  a 
series  of  years,  and  put  him  to  great  expense  by  a  technical 
mistake  as  to  the  person  to  be  pursued,  when  the  substantial 
party  has  been  reached,  is  a  fraud  sufficient  to  support  an 
estoppel.''  ifo  this  case  there  was  no  question  as  to  the  right 
of  a  plaintiff  to  maintain  a  substantial  cause  of  action  upon  an 
admission  of  the  defendant    The  cause  of  action  was  litigated 
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between  the  real  parties  in  interest,  and  the  right  of  the 
plaintiff  was  not  permitted  to  be  defeated  because  the  statnte 
had  provided  that  the  tenant  in  possession  should  have  also 
been  made  a  party,  such  tenant  having  been  omitted  upon 
the  statement  of  the  defendant  that  he  was  himself  in  the 
possession. 

In  the  case  of  Hall  v.  WhitCy  3  C.  &  P.,  136,  on  the  trial  of 
an  action  of  detinue  to  recover  certain  documents  relating  to 
the  estate  represented  by  the  plaintiff,  it  is  stated  that  Best, 
0.  J.,  made  the  following  remarks:  ^'  If  the  defendant  said  that 
he  had  the  deeds,  and  thereby  induced  the  plaintiffs  to  bring 
their  action  against  him,  I  shall  hold  that  they  may  recover 
against  him,  although  the  assertion  was  a  fraud  on  his  part. 
It  appears  by  his  letter  that  he  did  so  say,  and  therefore  I  am 
of  opinion  that  the  verdict  must  be  for  the  plaintiffs."  His 
lordship  then  left  it  to  the  jury  to  give  such  damages  as  would 
compel  the  defendant  to  deliver  up  the  deeds,  and  they  accord- 
ingly  found  a  verdict  for  £450. 

The  above  is  all  that  is  reported  iq  the  case  as  said  by  the 
learned  chief  justice;  but  from  the  statement  of  the  case  it 
would  appear  that  there  was  no  evidence  offered  on  the  part  of 
the  defendant,  and  that  it  was  upon  the  motion  of  the  defend- 
ant to  nonsuit  the  plaintiff  for  want  of  sufficient  evidence 
showing  the  detention  of  the  papers  by  the  defendant,  that  the 
above  remarks  were  made.  It  can  hardly  be  supposed  the 
learned  justice  intended,  by  what  was  said  in  that  case,  that  ho 
would  not  hear  any  evidence  on  the  part  of  the  defendant  as 
to  the  real  facts  of  the  case,  as  no  such  proofs  appear  to  have 
been  offered  by  the  defendant.  What  was  said  must  be  con- 
sidered as  relating  to  the  sufficiency  of  the  plaintiff's  evidence 
to  entitle  her  to  recover,  remaining  wholly  uncontradicted,  and 
not  as  constituting  an  estoppel  against  him,  which  would  pre- 
vent his  showing  a  defense  to  the  action.  The  evidence  re- 
ported on  the  part  of  the  plaintiff  does  not  show  any  possession 
of  the  documents  by  the  defendant  except  by  way  of  inference, 
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and  it  is  probable  the  motion  for  a  nonsuit  or  verdict  for  the 
defendants  was  submitted  for  that  reason;  but  the  court 
thought  the  evidence  of  the  admissions  of  the  defendant  were 
suflScient  to  charge  him  with  having  the  possession  and  con- 
trol of  the  same,  and  so  directed  a  verdict  against  him. 

In  the  case  of  Trustees^  etc.,  v.  Williams^  9  Wend.,  147,  the 
defendant  was  hold  estopped  from  defeating  an  action  of  eject- 
ment for  non-paj?ment  of  rent  by  showing  that  there  was 
snflScient  property  on  the  premises,  subject  to  distress,  to  pay 
the  rent  at  the  time  the  action  was  commenced,  because  at  that 
time  he  stated  to  the  plaintiff  there  was  no  property  on  the 
premises,  subject  to  seizure,  out  of  which  the  rent  could  be 
collected.  In  that  case  the  plaintiff  was,  by  law,  compellable 
to  collect  his  rent  out  of  the  property  subject  to  seizure  there- 
for, if  there  was  any,  and  ejectment  would  lie  only  when  there 
was  no  property  subject  to  such  seizure.  It  was  held  that  the 
defendant,  having  declared  there  was  no  such  property,  could 
not  afterwards  complain  that  ejectment  was  brought.  No  in- 
jury was  done  to  the  defendant  by  taking  such  course  on  the 
part  of  the  plaintiff,  as  the  statute  gave  the  defendant  six 
mouths,  after  the  plaintiff  had  taken  possession  under  his  re- 
covery in  ejectment,  to  pay  the  rent;  and  upon  such  payment 
he  would  be  restored  to  all  bis  rights  under  his  lease,  the  same 
as  if  no  recovery  had  been  had.  No  wrong  was  done  to  the 
defendant  by  refusing  to  permit  him  to  change  his  ground, 
and  insist  that  the  landlord  should  have  proceeded  to  collect 
his  rent  by  distress,  instead  of  by  ejectment,  after  he  had 
turned  him  over  to  that  action. 

The  eases  cited  by  the  learned  counsel  from  Mississippi 
(Cocke  V.  Kuyhendall^  41  Miss.,  65;  Morgan  v.  Nune%^  54 
Miss.,  308;  and  Roach,  v.  Bran7ion,  57  Miss.,  490)  are  all  cases 
where  the  question  to  be  tried  was,  whether  the  plaintiff  had 
wrongfully  sued  out  an  attachment  against  the  defendant's 
property.  The  question  was,  whether  the  plaintiff  was  justi- 
fied in  pursuing  a  certain  form  of  action  to  recover  his  debt  of 
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the  defendant.  Whether  he  had  the  right  to  prosecute  the 
action  by  attacliment  depended  upon  the  question  whether  the 
plaintiff  had  reasonable  grounds  for  believing  the  existence  of 
certain  facts;  and  it  was  held  in  all  the  cases  that  if,  from  the 
statements  made  by  the  defendant  himself  before  the  com- 
mencement of  the  action,  the  plaintiff,  upon  the  supposition 
that  such  statements  were  true,  would  have  good  cause  for 
suing  out  the  attachment,  the  defendant  would  be  estopped 
from  showing  the  falsity  of  such  statements  to  defeat  the 
attachment.  The  question  was  not  whether  the  facts  set  out 
in  the  affidavit  upon  which  the  attachment  was  founded  did 
in  fact  exist,  but  whether  the  plaintiff  bad  wrongfully  issued 
the  attachment  This  was  the  view  taken  of  the  question  in 
the  two  cases  first  cited,  and,  notwithstanding  the  contrary 
view  expressed  by  the  learned  judge  who  wrote  the  opinion  in 
the  last  case,  we  are  inclined  to  think  it  was  the  true  question 
upon  the  traverse  made  under  the  code  of  that  state. 

It  will  be  seen  that  none  of  the  cases  above  cited,  and  relied 
upon  by  the  learned  counsel  for  the  respondents,  were  cases  in 
which  it  was  held  that  a  cause  of  action  in  favor  of  the  plaint- 
iff could  be  created  by  way  6i  estoppel  against  a  defendant 
upon  his  mere  admission  before  trial  that  such  cause  of  action 
existed  in  favor  of  the  plaintiff,  unless  it  be  the  case  cited  from 
the  Michigan  court,  and  the  nisi  pritis  case  cited  from  the 
English  court,  which  we  have  commented  on  above.  All  the 
other  cases  cited  by  the  respondents'  counsel  in  his  brief  were 
cases  where  the  party  in  whose  favor  the  estoppel  was  sus- 
tained, had  acted  upon  the  admissions  or  statements  made  to 
the  defendant  by  way  of  the  purchase  of  property  made  upon 
the  faith  of  such  statements  or  admissions.  None  of  them  go 
upon  the  mere  fact  that  the  plaintiff  had  commenced  an  action 
relying  upon  the  truth  of  such  statements. 

We  have  been  unable  to  find  any  well-considered  case  which 
has  held  that  an  admission  of  liability  made  by  a  defendant 
before  action  brought,  even  though  the  action  be  brought  by 
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the  plaintiff  in  reliance  npon  such  admission,  estops  the  de- 
fendant from  cpntesting  such  liability  npon  the  trial,  where 
the  plaintiff  shows  no  injury  to  himself  as  the  result  of  such 
admission  except  that  he  was  induced  to  bring  the  action.  On 
the  other  hand,  we  find  many  cases  which  hold  substantially 
the  contrary.  Pierce  v,  Andrews^  6  Gush.,  4;  Jackson  v, 
Pixleyj  9  Gush.,  490;  PhilUpshurg  Bank  v,  Fulmer,  2  Vroom, 
52;  Johns  v.  Churchy  12  Pick.,  557;  Campbell  v.  Nichols^  4 
Vroom,  81;  Exchange  Bank  v.  Cooper ,  40  Mo.,  169-172; 
Kinnea/r  v.  Mackey^  85  111.,  96-98;  Lemis  v.  Prenatt,  24  Ind., 
98;  Ford  v.  Smith,  27  Wis.,  261-276;  Warder  v.  Baldwin,  51 
Wis.,  450,  457-8;  Pe7Ty  v.  Williams,  39  Wis.,  339-343; 
Ooodale  v.  Scannell,  8  Gal.,  27;  Winegarv,  Fowler^  82  N.  T., 
315-318;  Bursley  v.  Hamilton,  15  Pick.,  40-43. 

The  cases  of  Bank  v.  Fulmer  and  Lewis  v.  Prenatt,  supra, 
were  both  cases  against  garnishees,  and  in  both  cases  it  was 
sought,  as  in  the  case  at  bar,  to  estop  the  defendants  from 
showing  that  they  were  not  indebted  to  the  principal  defend- 
ants, because  they  had,  previous  to  the  commencement  of  the 
action  against  them,  admitted  their  indebtedness  to  such  de- 
fendants^  The  same  arguments*  were  used  by  the  plaintiffs  in 
such  actions  ar.  are  used  in  this  case,  but  in  both  cases  the 
courts  decided  against  the  estoppel.  These  cases  were  decided 
upon  the  ground  that  a  mere  admission  of  liability,  upon  the 
strength  of  which  the  plaintiff  commenced  an  action  and  suf- 
fered no  other  damage  than  what  was  incident  to  the  com- 
mencement of  the  action,  did  not  estop  the  defendant  from 
showing  npon  the  trial  that  no  liability  in  fact  existed  upon 
which  the  plaintiff  was  entitled  to  recover.  In  the  case  of 
Bank  v.  Fulmer,  the  learned  court  say:  "Salutary  as  is  the 
doctrine  of  estoppel  in  pais  as  a  preventive  of  fraud,  when 
confined  within  reasonable  limits,'no  case  has  ever  gone  so  far 
as  to  render  a  man  liable  to  pay  a  debt  of  $2,000  which  he  did 
not  owe,  because,  in  consequence  of  his  false  statements  that 
he  did  owe  it,  a  suit  was  commenced  against  him,  a  failure  to 
sustain  which  would  throw  the  costs  on  the  plaintiff." 
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We  fnlly  agree  with  the  learned  court  in  this  proposition, 
and  we  think  no  well-considered  case  can  be  found  which  has 
held  that  an  admission  of  liability,  however  solemnly  made, 
unless  made  under  seal,  will  create  a  cause  of  action  in  favor  of 
any  person  who  has  suflEered  no  other  injury  in  reliance  upon 
such  admission  than  commencing  an  action  against  the  party 
making  the  same.  In  all  such  cases  the  admission  is  no  more 
than  evidence  tending  to  prove  the  liability;  is  always  subject 
to  be  overcome  by  other  proofs,  and  never  amounts  to  an 
estoppel;  and  in  this  and  most  of  the  other  states,  even  where, 
the  admission  is  under  seal,  it  does  not  estop  the  defendant. 
See  section  4195,  R.  S.  If  an  admission  of  liability  is  an 
estoppel  against  the  person  making  it  in  favor  of  the  person 
to  whom  it  is  made,  and  prevents  the  party  making  the  admis- 
sion from  denying  its  truth,  if  an  action  be  brought  to  enforce 
the  liability  admitted,  it  would  overturn  the  venerable  rule 
that  the  defendant  may  show  a  want  of  consideration  to  defeat 
an  action  upon  his  written  contract  expressing  and  admitting 
a  consideration  for  the  .promise;  as  in  the  action  upon  a 
promissory  note  or  other  obligation  for  the  payment  of  money. 

The  rules  of  law  governing  the  action  upon  promissory 
notes  very  clearly  illustrate  the  effect  which  mere  admissions 
have  upon  the  rights  of  the  defendant  in  the  action.  In  such 
actions,  when  the  suit  is  between  the  original  parties,  or  per- 
sons standing  in  like  situation,  the  admissions  made  in  the 
contrsLCte^re  only  prima  facie  evidence  of  liability,  even  though 
made  under  seal,  and  the  fact  that  the  plaintiff  has  brought 
his  action  relying  on  such  admission  does  not  in  any  way  estop 
the  defendant  from  showing  the  truth;  but  when  a  third  party 
brings  the  action,  and  shows  that  he  acquired  the  title  to  the 
contract  under  such  circumstances,  as  the  law  says  he  may  do, 
in  reliance  upon  the  defendant's  admission  of  liability  in  the 
contract  itself,  or  if  he  acquires  it  under  such  circumstances 
that  the  law  does  not  give  him  the  right  to  rely  upon  the 
mere  written  promise  and  admission  of  liability,  still  he  may 
estop  the  defendant  from  denying  such  liability,  i^  before  he 
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purchases,  he  makes  inqniry  of  the  defendant,  who  admits  the 
liability,  and  on  the  strength  of  such  admission  he  pays  his 
money  for  the  purchase  thereof.  The  defendant  in  such  case 
is  estopped  to  deny  his  liability,  because  the  plaintiff  makes 
the  purchase  relying  upon  his  admission,  and  not  because  he 
has  brought  suit  relying  upon  such  admission.  No  case  can, 
I  think,  be  found  where  an  action  has  been  maintained  by  the 
holder  of  a  promissory  note,  or  other  negotiable  instrument, 
who  purchased  after  the  note  or  other  instroment  was  past 
due,  upon  an  admission  of  liability  made  by  the  maker  to  the 
holder  after  the  purchase  had  been  made,  simply  on  the  ground 
that  he  brought  his  action  relying  upon  such  admission. 

In  the  case  of  Ford  v.  Smith-^  27  Wis.,  267,  Chief  Justice 
Dixon,  delivering  the  opinion  of  the  court,  said:  "The  prop- 
osition that  there  could  be  an  estoppel  growing  out  of  a  mere 
levy  made  in  consequence  of  such  statements,  although  au- 
thorized, when  the  sheriff  was  informed  of  the  truth  and 
notified  not  to  proceed  before  sale,  is  untenable.  The  sheriff 
does  not,  by  the  levy  alone,  acquire  the  position  or  the  rights 
of  a  purchaser  for  value  without  notice."  In  the  case  of. 
Warder  v,  Baldwin^  51  Wis.,  457,  the  court  in  its  opinion 
used  the  following  language:  "In  order  to  create  an  estoppel 
in  favor  of  »an  officer  seizing  property  upon  a  writ  against  the 
real  owner  thereof,  such  owner  or  his  authorized  agents 
must  have  done  or  omitted  to  do  something  which  induced 
the  officer  to  act  differently  from  what  he  would  have  other- 
wise done,  and  it  must  also  further  appear  that  the  assertion 
of  the  real  title  will  jeopardize  the  rights  of  the  person  in 
whose  favor  the  writ  is  issued,  contrary  to  equity." 

"If  a  seizure  of  the  wrong  property  upon  a  writ  of  replevin 
were  induced  by  the  real  owner,  that  might  be  a  good  defense 
to  an  action  for  the  mere  seizure;  but  if  the  owner  afterwards 
notified  the  sheriff  of  his  title,  and  demanded  the  return  of 
the  property,  the  sheriff  would  be  a.  wrong-doer  for  not  re- 
turning it,  unless  he  could  show  that  it  would  be  prejudicial 
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to  the  rights  and  interests  of  the  person  in  whose  favor  such 
property  was  seized,  to  permit  such  return." 

In  Perry  v.Williams^  39  Wis.,  343,  this  court  said:  "It  is 
conceded  on  all  hands  that  a  receiptor  who  conceals  from  the 
officer  his  ownership  of  the  property  and  suffers  it  to  be  at- 
tached as  the  defendant's,  thereby  preventing  the  officer,  per- 
haps, from  attaching  other  property,  is  precluded,  when  sued 
upon  the  receipt,  from  setting  up  property  in  himself." 

These  cases  clearly  hold  tliat  the  fact  that  the  officer  or  party 
made  the  attachment  or  seizure  relying  upon  the  declarations 
or  conduct  of  the  real  oWner,  did  not  estop  such  owner  from 
asserting  his  title,  unless  the  party  represented  by  the  officer 
had  lost  some  other  means  of  securing  his  debt  or  property  by 
reason  of  his  reliance  upon  such  declarations  or  conduct  by 
the  real  owner.  In  the  case  at  bar  there  is  no  pretense  made 
in  the  evidence  that  the  respondents  lost  anything  by  their 
reliance  upon  the  admissions  of  the  garnishee.  There  is  no 
pretense  that  the  principal  defendants  had  any  other  property 
which  might  have  been  seized  or  garnished  by  the  plaintiffs  to 
secure  the  payment  of  their  debt,  and  that,  relying  upon  the 
admissions  of  the  garnishee,  they  neglected  to  attach  such  other 
property  or  garnish  other  indebtedness  to  the  principal  defend- 
ants. They  simply  served  the  garnishee  papery  on  the  garnishee, 
and  within  twenty  days  thereafter  he  filed  an  answer  under 
oath  denying  all  liability  or  indebtedness  to  the  principal  de- 
fendants. By  this  act  he  withdrew  his  admissions  made  to 
the  plaintiffs'  agents,  if  any  were  made,  and  under  oath  de- 
nied their  truth.  This  denial  was  made  several  months  before 
the  respondents  obtained  judgment  against  the  principal  de- 
fendants, and,  consequently,  many  months  before  they  could 
try  the  question  of  the  liability  of  the  garnishee.  After  such 
denial,  it  was  their  own  fault  if  they  failed  to  take  any  other 
steps  to  secure  their  debt  due  from  the  principal  defendants. 
After  the  admission  was  withdrawn  by  the  garnishee,  they  had 
no  right  to  neglect  to  take  other  proper  steps  to  secure  theii* 
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claim,  and  charge  such  neglect  to  the  action  of  the  appellant. 
If,  at  the  time  the  appellant  withdrew  his  admission  of  liabil- 
ity to  the  respondents  npon  the  garnishee  proceeding,  they  had 
not  lost  any  other  remedy  against  the  principal  defendants, 
there  was  nothing  upon  which  they  could  claim  an  estoppel  as 
against  the  appellant.  A  false  statement  made  by  one  party 
to  another,  which  works  no  injury  to  such  otheVj  has  never 
been  held  to  constitute  a  cause  of  action.  Where  it  does  work 
an  injury,  the  right  of  recovery  is  limited  by  the  extent  of  the 
injury  inflicted.  And  this,  in  my  opinion,  is  the  rule  appli- 
cable to  the  case  of  estoppels,  especially  where  the  title  to 
specific  property  is  not  affected  by  such  estoppel. 

In  the  case  at  bar,  the  only  injury  which  the  respondent  suf- 
fered, so  far  as  the  proofs  show,  by  reason  of  the  alleged  false 
statement  of  the  appellant,  before  the  same  was  withdrawn, 
was  the  service  of  the  garnishee  papers  upon  him.  It  is 
hardly  in  accord  with  equity  to  charge  the  appellant  with  the 
payment  of  $800  and  over,  because  the  respondents,  in  reli- 
ance upon  his  admissions,  were  damaged  to  an  extent  not 
amounting  to  as  many  cents.  Tlie  potency  of  the  admissions, 
if  proved  to  the  satisfaction  of  the  jury,  as  proof  of  the  indebt- 
edness of  the  garnishee  to  the  principal  defendants,  notwith- 
standing his  denial  of  such  indebtedness  under  oath  upon  the 
trial,  was  a  question  for  the  jury;  but  they  do  not  amount 
to  such  proof  of  the  indebtedness,  when  such  indebtedness  is 
denied  under  oath,  as  would  authorize  the  court  to  determine 
as  a  matter  of  law  that  such  indebtedness  did  in  fact  exist; 
and,  as  we  have  stated  above,  such  admissions  not  working  an 
estoppel  npon  the  garnishee,  the  instruction  excepted  to  was 
clearly  erroneous. 

By  tJie  Court, — The  judgment  of  the  circuit  court  is  ro- 
vers^, and  the  cause  reminded  for  a  new  trial. 
Voi*  LTV— 5 
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Putney  vs.  Cutlbb  and  another. 

December  13, 1881  —  January  10, 1882. 

* 

Tax  Deed:  Record  oj  seal. 

Where  a  tax  deed  as  recorded  purports  to  have  been  executed  by  the  coanty 
clerk  in  behalf  of  the  state  and  coanty,  and  duly  witnessed  and  acknowl- 
edged, and  recites  that  the  derk  has  subscribed  his  name  officially  and 
affixed  the  seal  of  the  county  board,  it  is  admissible  in  evidence  of  tiUe, 
although  the  only  representation  of  a  seal  therein  is  a  scroll  near  the 
clerk*s  name,  with  the  word  **  seal "  written  within  it. 

APPEAL  from  the  Circuit  Court  for  WavJceahd  County. 

Ejectment,  for  a  village  lot.  The  plaintiff  claims  title  by 
deeds  from  the  defendant  Cutler.  The  defendants,  by  joint 
answer,  admit  that  the  plaintiff  has  title  to  an  equal  undivided 
half  of  the  lot  by  deed  dated  June  28,  1871,  and  is  in  posses- 
sion of  the  east  half  of  the  lot,  and  insist  that  the  defendant 
Eck^rt  has  title  to  the  other  undivided  one-half  of  the  lot  by 
deed  from  Cutler  dated  November  29,  1878,  and  that  the 
plaintiff  and  defendants  agreed  that  the  plaintiff  should  take 
and  have  possession  of  the  east  half  and  Eckert  the  west 
half  of  the  lot,  and  they  each  thereupon  went  into  the  occu- 
pancy of  the  respective  halves  of  the  lot  as  so  divided.  The 
answer  also  contains  a  general  denial,  except  as  to  the  facta 
admitted.  The  evidence  tended  to  show  that  Cutler  once 
owned  the  whole  lot;  that  he  conveyed  an  undivided  one-half 
to  one  Kelsey  in  1848,  and  the  other  undivided  one-half  to  the 
plaintiff  in  1871,  and  that  Kelsey  conveyed  to  the  plaintiff. 
May  22,  1878.  The  court  admitted  in  evidence  a  quitclaim 
deed  of  the  undivided  one-half  of  the  lot  from  Giles  C.  Dana 
and  wife  to  Cutler^  dated  July  12,  1871,  and  recorded  the 
same  day;  also  a  quitclaim  deed  of  the  same  from  Cutler  to 
Eckert^  dated  November  29,  1878;  also  a  contract  for  the  sale 
of  the  same  from  Cutler  to  Eckert^  dated  March  8,  1876;  but 
excluded  the  evidence  of  the  records  in  the  office  of  the  register 
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of  deeds  of  Waukesha  county  of  each  of  the  following  deeds,  to 
wit:  (1)  Tax  deed  from  "Waukesha  county  to  Giles  C.Dana,  dated 
January  26, 1865,  and  recorded  the  same  day.  (2)  Tax  deed  from 
the  village  of  Waukesha  to  Giles  C.  Dana,  dated  March  1, 1867, 
and  recorded  July  IS,  1871.  (3)  Tax  deed  from  Waukesha  county 
to  Cutler^  dated  May  14,  1878,  and  recorded  the  same  day. 
(4)  Tax  deed  from  Waukesha  county  to  Cutler^  dated  August 
26, 1878,  and  recorded  the  same  day.  The  court  directed  a 
verdict  for  the  plaintiff;  and  from  the  judgment  entered  thereon 
the  defendants  appealed. 

For  the  appellants  there  was  a  brief  by  J,  Y.  Y.  Platto  and 
W.  S.  SawkinSj  and  oral  argument  by  Mr.  Platto: 

1.  It  was  not  necessary  to  the  validity  of  the  record  that 
the  device  and  inscription  on  the  official  seal  should  be  tran- 
scribed, but  such  seal  was  sufficiently  recorded  by  the  use  of 
the  word  "seal,"  written  in  a  scroll.  Huey  v.YanWie,  23 
Wis.,  613,  618.  2.  The  deeds  having  been  issued  in  the  form 
prescribed  by  law,  and  a  seal  appearing,  the  presumption  is 
that  the  seal  was  official  and  regular.  1  Greenl.  on  Ev.,  §  38a; 
5  U.  S.  Dig.,  §§  779-81,  800;  Hartwell  v.  Root,  19  Johns., 
347;  Mills  v.  Johnson^  17  Wis.,  604;  MoKutchin  v.  Flatty 
22  id.,  665;  Schnee  v.  Schnee,  23  id.,  382. 

Warham  Pwrks^  for  the  respondent,  contended  that  it  was 
necessary  to  the  validity  of  the  original  deeds  that  the  cor- 
porate seal  should  be  upon  them  (Tay.  Stats.,  439,  §  167;  Dil- 
lon on  M.  C,  §§  131,  450,  with  the  notes  thereto,  and  cases 
there  cited;  2  Washb.  on  H.  P.,  247  [*570];  Woodman  v. 
Clapp,  21  Wis.,  367;  Knox  v.  Jliiidekoper^  id.,  627);  that 
the  reason  why  the  statute  makes  the  record  of  such  a  deed 
evidence  is,  that  the  law  presumes  the  record  to  be  a  true  and 
exact  copy;  and  that  this  record  shows  upon  its  face  that  the 
originals  had  not  the  corporate  seal,  but  a  private  seal.  In 
Huey  V.  Yan  Wie^  23  Wis.,  613,  it  was  merely  held  that  such 
a  record  was  sufficient  to  set  the  statute  running  in  favor  of 
the  deed. 
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Cassodat,  J.  The  record  of  each  of  the  four  tax  deeds 
offered  in  evidence  by  the  defendants  was  excluded,  because 
such  record  did  not  show  that  the  seal  of  the  county  was  on 
the  deed. 

From  the  records  oflFered  it  would  appear  that  three  of  the 
deeds  therein  recorded  were  each  executed  by  the  clerk  of  the 
county  board  of  supervisors  of  Waukesha  county,  for  and  in 
behalf  of  the  state  and  county,  in  the  presence  of  two  wit- 
nesses, who  subscribed  the  same  as  such,  and  the  same  was 
acknowledged  before  a  proper  officer,  who  certiiSed  to  the  fact, 
arid  that  the  clerk  had  thereunto  subscribed  his  name  officially 
and  affixed  the  §tal  of  the  county  board  the  day  and  year 
stated.  From  the  record  of  the  deed  from  the  village  it  ap- 
pears that  the  same  was  executed  by  the  treasurer  of  the  vil- 
lage, as  such,  for  and  in  behalf  of  the  village,  and  that  he 
affixed  thereto  the  seal  of  the  village,  similar  to  the  county 
deeds.  Such  tax  deeds,  therefore,  were  thereby  made  presump- 
tive evidence  of  the  regularity  of  all  the  proceedings,  from  the 
valuation  of  the  laud  by  the  assessor  up  to  and  including  the 
execution  of  the  deed,  and  were  entitled  to  be  recorded  with 
the  like  eifect  as  other  conveyances  of  land,  unless  they  were 
obnoxious  to  the  objection  raised.  Sections  1176,  1178,  R.  S.; 
sections  25,  50,  ch.  22,  Laws  of  1859.  The  precise  objection 
to  the  record  of  each  deed  is,  that  it  has  nothing  Upon  it  rep- 
resenting the  corporate  seal,  but  only  a  scroll  near  the  name 
with  the  word  "  seal  "  written  in  it,  and  that  it  must  therefore 
be  held  that  such  scroll,  with  the  word  "seal"  in  it,  is  a  true 
copy  of  all  there  was  representing  a  seal  on  the  original,  and 
hence  that  such  original,  being  nothing  more  than  a  scroll 
with  the  word  "  seal "  written  therein,  must  be  taken  as  the 
private  or  individual  seal  of  the  clerk,  and  not  the  corporate 
seal  of  the  county  or  the  village.  It  is  true  the  statute  re- 
quired that  such  deed  should  have  affixed  thereto  the  seal  of 
such  board,  which  was  thereby  declared  to  be  the  corporate 
seal  of  the  county.     Section  51,  ch.  22,  Laws  of  1859;  section 
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1176,  R.  S.  Assnming  that  these  tax  deeds  were  properly  exe- 
cated,  acknowledged  and  certified  to,  so  as  to  become  effectnal, 
and  that  the  same  were  properly  recorded,  then  the  statute  by 
its  terms  made  the  record  of  each  of  sucli  deeds  receivable  as 
prinui  facie  evidence,  without  further  proof  thereof.  Section 
4156,  R.  S.;  section  31,  ch.  86,  R.  S.  1858.  The  statute  no- 
where  requires  the  register  to  make  "  a  fac  simile  of  the  orig- 
inal" impression  of  an  official  seal,  as  in  case  of  recording  a 
map.  Section  2262,  R.  S.  It  fails  to  give  any  direction  as  to 
how  the  official  seal  or  the  impression  of  it  is  to  be  represented 
on  the  record.  No  one  would  be  so  impracticable  as  to  claiYn 
that  the  impression  of  the  seal  itself  should  actually  be  made 
upon  the  record.  If  not  all  of  it,  then  just  how  much  shall  be 
omitted  and  how  much  copied?  Shall  it  be  in  the  exact  form 
and  size  of  the  original,  or  is  it  sufficient  if  it  appears  from 
the  whole  record  that  the  corporate  seal  was  affixed  to  the 
original  deed?  Shall  we  assume  here  that  the  county  clerk, in 
violation  of  the  duty  imposed  upon  him  by  statute,  neglected 
to  affix  the  seal,  especially  when  the  body  of  the  instrument 
expressly  declares  that  he  executed  the  paper  officially,  for  and 
in  behalf  of  the  county,  and  affixed  the  seal  of  the  county 
board  thereto? 

One  of  the  purposes  of  a  record  is  to  give  constructive  notice; 
and,  since  it  is  apparent  from  the  context  of  each  of  the  records 
offered  that  the  scroll,  with  the  word  "seal"  written  therein, 
was  intended  as  a  representation  of  the  corporate  seal,  it  would 
seem  to  answer  the  purposes  of  the  recording  act.  In  Huey 
V,  Van  Wi€j  23  Wis.,  613,  this  court  has  already  held,  in 
effect,  that  the  record  of  a  tax  deed  is  sufficient  to  set  the  stat- 
ute of  limitations  running,  notwithstanding  the  only  record  of 
the  official  seal  was,  as  here,  a  scroll  at  the  end  of  the  clerk's 
signature,  with  the  word  "seal"  inside  of  it.  We  have  no 
donbt  of  the  correctness  of  that  decision.  Courts  often  indulge 
in  presumptions  in  favor  of  the  performance  of  official  duty, 
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especially,  as  here,  where  the  record  recites  that  the  duty  was 
performed.  Soheiber  v.  Kaehler^  49  Wis.,  291;  HaHwell  v. 
Hootj  19  Johns.,  345;  1  Greenl.  Ev.,  §  3Sa,  and  cases  there 
cited.  Certainly  one  of  the  objects  of  recording  a  deed  is  to 
give  the  public  notice  that  the  title  to  the  property  has  passed 
from  the  vendor,  and  thereby  prevent  others  dealing  with  him 
as  the  owner.  The  deed,  of  course,  should  be  copied  into  the 
record,  so  that  parties  may  determine  its  sufficiency  and  the 
nature  of  the  estate  conveyed.  It  should,  moreover,  appear 
from  the  record  that  the  deed  was  under  seal;  and  in  case  of  a 
tax  deed  that  the  corporate  seal  had  been  affixed.  This,  we 
think,  does  appear  from  each  of  the  records  in  question. 

In  Chriffin  v.  Sheffield^  38  Miss.,  359,  it  was  held  that  "  the 
statute  of  registration  does  not  contemplate  the  recording  of 
the  impression  of  a  public  seal;  and  hence  it  is  no  objection  to 
the  admission  in  evidence  of  a  certified  copy  of  a  recorded  deed, 
that  a  copy  of  the  impression  of  the  official  seal  of  the  officer 
who  took  the  acknowledgment  of  the  grantor  does  not  appear 
on  it,  if  it  be  stated  in  the  body  of  the  certificate  of  acknowl- 
edgment that  it  was  certified  under  such  official  seal." 

In  Smith  V.  Dally  13  Cal.,  510,  it  was  held  that  "  the  omis- 
sion, in  the  record  of  a  deed,  to  make  a  copy  of  the  seal,  or 
some  mark  to  indicate  the  seal,  does  not  vitiate  the  record," 
but  that  it  is  "enough  if  it  appear  from  the  record  that  the 
instrument  copied  is  under  seal."  To  the  same  effect  is  Jones 
V.  Martifhy  16  Cal.,  166.  Whether  we  would  be  justified  ia 
going  to  the  extent  of  these  decisions,  may  be  doubtful.  It 
has  certainly  been  held  by  other  courts  that  "  where  the  record 
of  a  deed  does  not  show  a  copy  of  the  seal  as  such  copies  are 
usually  made  in  records,  the  presumption  is  that  there  was  no 
seal  in  the  original."  In  the  case  at  bar  the  record  does  "show 
a  copy  of  the  seal  as  such  copies  are  usually  made  in  records," 
and  hence  it  must  be  presumed  that  the  corporate  seal  was 
upoa  each  of  the  original  deeds  in  question. 
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For  the  reasons  stated,  we  tUink  the  tax  deeds  should  have 
been  admitted  in  evidence.  The  conclusions  reached  render  it 
unnecessary  to  consider  the  other  question  discussed. 

By  the  Court. — ^The  judgment  of  the  circuit  court  is  reversed, 
and  the  canse  is  remanded  for  a  new  trial 


Waldo  vs.  Manftowoo  Oountt. 

December  IS,  1881  — January  10,  1882. 

County  Offleee. 

Where  the  oonniy  saperviaora  provide  an  offioe  in  the  coort  house  of  the 
county  for  a  ooanly  officer  (in  this  case  a  county  judge),  if  he  takes  and 
occopies  an  office  elsewhere,  he  cannot  recover  from  the  county  any 
moneys  paid  by  him  as  rent  therefor. 

APPEAL  from  the  Circuit  Court  for  Brown  County. 

The  plaintiff  was  county  judge  of  Manitowoc  county  during . 
the  years  1870  to  1873,  inclusive.  He  kept  his  oflSce  away 
from  the  court  house  during  his  whole  term,  and  paid  the  rent 
thereof.  In  May,  1878,  he  presented  to  the  board  of  super- 
visors a  claim  against  the  county  for  the  amount  of  rent  so 
paid  by  him.  The  board  disallowed  the  claim.  The  plaintiff 
thereupon  appealed  to  the  circuit  court.  The  cause  was  tried 
in  that  court  without  a  jury,  and  resulted  in  a  judgment  dis- 
missing the  complaint,  with  costs.  The  plaintiff  appealed  to 
this  court. 

For  the  appellant  there  was  a  brief  by  H&iiry  Sihreey  his 
attorney,  with  H.  0. 4b  W.  J.  Turner^  and  oral  argument  by 
W.  J.  Turner. 

For  the  respondent  there  was  a  brief  by  W.  A.  Warder^ 
district  attorney,  with  C,  E,  Estahrooh^  of  counsel,  and  oral 
argument  by  Mr.  Eatdbrooh. 
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Lyon,  J.  The  judgment  against  the  plaintiff  went  npon  sev- 
eral grounds,  but  one  of  which  will  be  noticed.  The  court  found, 
among  other  things,  "that  there  were,  during  the  said  years, 
rooms  in  the  Manitowoc  court  house  offered  to  said  plaintiff 
for  his  said  office  by  the  county  board  of  Manitowoc  county, 
which  rooms  so  offered  the  plaintiff  declined  to  occupy." 
There  is  conflict  in  the  testimony  on  the  subject,  but  we  think 
there  is  sufficient  testimony  to  support  the  above  finding  of 
fact.  This  being  so,  the  complaint  was  properly  dismissed, 
and  the  judgment  must  be  affirmed.  When  the  board  of 
'supervisors  provides  an  office  in  the  court  house  of  the  county 
for  a  county  officer,  the  duty  of  the  county  in  that  behalf  is 
performed,  and  the  officer  can  be  compelled  to  occupy  the 
office  provided.  If  he  take  his  office  elsewhere,  he  does  so 
in  his  own  wrong;  and,  although  the  board  do  not  resort  to 
extreme  measures  to  compel  him  to  his  duty,  he  cannot,  by 
his  wrongful  act,  fasten  an  additional  burden  on  the  county. 
This  is  too  clear  for  discussion. 

By  the  Court. —  Judgment  affirmed. 


Hammet.  vs.  Queen's  Insurance  Company  of  London  and 

Liverpool. 

December  13, 1881 —January  10, 1882. 

Insubakcb  Against  Fike:  Forfeiture  claases  construed.  (1)  ^*Lepycf 
an  execution**  inapplicable  to  realty,  (2)  ^^  Alienation  **  or  ^^ change 
in  title  or  possession,'''  inapplicable  to  execution  sale  of  realty, 

1,  A  provision  in  a  fire-insurance  policy  that  the  "levy  ol  an  executicm  "  on 

property  insured  shall  terminate  the  risk,  is  applicable  only  to  personal 
property,  there  beingr  in  practice  no  letry  of  an  execution  on  real  estate. 

2.  Such  a  policy  provides  for  an  immediate  termination  of  the  risk  "if  the 

property  be  sold  or  transferred,  or  any  alienation  or  change  take  place 
in  the  title  or  possession,  whether  by  legal  process  or  judicial  decree,  or 
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▼olontaiy  transferor  oonyeyanoe."  IJudelr  the  laws  of  this  state,  the  ori^ 
inal  owner  of  land,  his  heir  or  assignee,  has  full  rights  of  po68e8sion,occa- 
paocy  and  use  for  fifteen  months  after  the  sale  of  the  land  on  execution; 
lor  twelye  months  of  that  time  he  has  an  absolute  right  to  redeem,  and, 
on  his  foilure  to  do  so,  other  judgment  creditors  or  mortgagees  may  re- 
deem within  the  next  three  months;  and  the  purchaser  at  execution  sale 
can  acquire,  as  such,  neither  title  nor  possession  before  the  end  of  the 
fifteen  months.  Held,  that  an  execution  sale  of  realty  is  in  itself  no 
ground  of  forfeiture  under  the  condition  above  recited. 

APPEAL  from  the  Circuit  Court  for  Outagamie  County. 

Action  upon  a  policy  of  insurance  against  lire.  There  was 
a  special  verdict,  and  cross  motions  for  judgment  thereon;  and 
from  a  judgment  in  favor  of  the  plaintiff  the  defendant  ap- 
pealed. The  error  assigned  by  the  appellant  will  sufficiently 
appear  from  the  opinion. 

For  the  appellant  there  was  a  brief  hj  Finch  ds  Barber^ 
and  oral  argument  by  Mr.  Barber.  To  the  point  that  there 
was  such  an  alienation  of  the  property  by  the  execution  sale 
as  worked  a  forfeiture  of  the  policy  under  its  expressed  con-, 
ditions,  they  cited  Wood  on  Ins.,  §  325;  Tomlinaon  v.  Ins.  Co.^ 
47  Me.,  232;  Abbot  v.  Ins.  Co.^  30  id.,  414;  Edmands  v.  Ins. 
Co.^  1  Allen,  311;  Toung  v.  Eagle  Ins.  Co.,  14  Gray,  152; 
Savage  v.  Howard  Ins.  Co.^  52  N.  T.,  602;  Perry  v.  Ins.  Co.y 
61  id.,  214;  Appleton  Iron  Co.  v.  Ins.  Co.,  46  Wis.,  23. 

For  the  respondent  there  was  a  brief  by  Barnes  <&  Goodr- 
land  and  Leopold  Hammelj  and  oral  argument  by  Mr. 
Barnes. 

Tatlob,  J.  This  is  an  action  to  recover  upon  an  insurance 
policy  against  loss  by  fire.  The  respondent  recovered  in  the 
court  below,  and  the  company  appealed  from  the  judgment. 
The  only  error  assigned  by  the  learned  counsel  for  the  appel- 
lant is,  that  it  was  shown  upon  the  trial  that  after  the  policy 
was  issued  and  before  the  loss,  and  without  the  knowledge  of 
the  company  or  its  authorized  agents,  the  real  estate  insured 
was  sold  upon  an  execution  issued  upon  a  judgment  rendered 
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against  the  plaintiff.  The  sale  upon  the  execation  took  place 
on  the  26th  day  of  July,  1879,  and  the  loss  occurred  on  the 
11th  day  of  November,  1879.  The  judgment  upon  which  the 
execution  was  issued  and  sale  made,  was  rendered  and  duly 
docketed  on  the  5th  of  June,  1878.  The  policy  upon  which 
this  action  is  brought  was  issued  on  the  17th  of  May,  1879, 
and  insured  the  property  therein  described  for  one  year  from 
the  date  of  its  issue. 

It  is  claimed  by  the  learned  counsel  for  the  appellant,  that 
the  sale  of  the  real  estate  made  by  virtue  of  the  execution  is- 
sued upon  said  judgment  rendered  the  policy  void  from  the 
date  of  such  sale,  under  the  following  condition  in  said  policy: 
"This  policy  shall  be  void  and  immediately  cease  to  be  bind- 
ing on  the  company,  if  the  property  be  sold  or  transferred,  or 
any  alienation  or  change  takes  place  in  the  title  or  possession, 
whether  by  legal  process  or  judicial  decree,  or  voluntary  trans- 
fer or  conveyance."  Appended  to  the  paragraph  of  conditions 
}n  which  the  condition  above  quoted  is  contained,  there  is  this 
note:  "The  commencement  of  proceedings  to  foreclose  a 
mortgage,  or  levy  of  execution,  shall  be  deemed  an  alienation 
of  the  property,  and  the  company  shall  not  be  holden  for  loss 
or  damage  thereafter." . 

The  jury  found  tliat  the  agents  of  the  company  had  knowl- 
edge of  the  litigation  which  resulted  in  the  judgment  and 
sale  above  mentioned,  before  the  policy  was  issued.  They  also 
found  that  they  had  no  knowledge  of  the  fact  that  judgment 
had  been  obtained,  or  that  an  execution  had  been  issued  there- 
under and  a  sale  made,  before  the  loss  occurred. 

The  question  to  bo  determined  ie,  whether  a  sale  of  real 
estate  upon  execution,  whicK  had  not  yet  become  perfected  by 
deed,  and  on  which  sale  the  time  for  redemption  by  the  judg- 
ment debtor  had  not  yet  expired  wlien  the  loss  occurred,  was 
a  breach  of  the  condition  above  quoted.  It  is  not  contended 
by  the  learned  counsel  for  the  appellant  that  this  case  comes 
within  the  provisions  of  the  note  appended  to  the  paragraph 
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as  above  stated,  which  makes  "  the  levy  of  an  execution " 
avoid  the  policy.  This  court,  in  the  case  of  Shafer  v,  Phwnix 
Ins.  Co,y  63  Wis.,  361,  following  the  decision  in  Colt  v. 
Ins.  Co.y  54  N.  T.,  595,  and  otiier  cases,  held  that  the  words 
"levy  of  an  execution,"  in  a  policy  of  insurance,  meant  a  levy 
upon  personal  property,  for  the  reason  that  in  practice  there 
is  no  such  thing  as  a  levy  of  an  execution  upon  real  estate. 
All  that  is  necessary  to  make  a  regular  sale  of  real  estate  upon 
execution  issued  upon  a  judgment  is  to  publish  the  notice  of 
sale  as  required  by  the  statute,  and  make  the  sale  at  the  time 
mentioned  in  such  published  notice.  No  entry  of  a  levy 
upon  the  execution  is  necessary  to  perfect  such  sale. 

Whether  a  sale  of  real  estate  np)on  execution  is  a  violation 
of  the  condition  of  the  policy  above  quoted,  depends  very 
much  upon  the  nature  and  effect  of  such  sale  under  the  laws 
of  this  state.  Under  our  laws  the  sale  of  real  estate  upon  ex- 
ecution does  not  give  the  purchaser  any  right  to  the  possession 
of  the  property  sold  until  fifteen  months  after  such  sale  takes 
place.  During  that  time  the  original  owner  has  the  same 
right  of  possession,  occupancy  and  use  of  the  premises  sold 
that  he  had  before  the  sale,  and  during  the  twelve  months 
next  after  the  sale  he  has  the  absolute  right  to  avoid  the  effect 
of  the  sale  by  paying  the  sum  bid  upon  such  sale,  with  interest 
at  the  rate  of  ten  per  cent.  If  the  original  owner  die  during 
the  twelve  months,  the  title  descends  to  his  heirs-at-law  as 
though  he  were  the  absolute  owner,  and  such  heirs  succeed  to 
his  right  to  redeem.  So,  if  he  convey  the  lands  during  such 
time,  his  grantee  becomes  vested  with  the  title,  and  may  re- 
deem from  the  sale.  The  right  of  the  purchaser  is  condi- 
tional, not  only  upon  the  right  of  the  owner  to  redeem  within 
twelve  months  after  the  sale,  but  also  upon  the  further  condi- 
tion that  other  judgment  creditors  and  mortgagees  may 
redeem  at  any  time  within  three  months  after  the  expiration 
of  the  twelve  months  within  which  the  owner  has  such  right. 
At  the  eud  of  the  fifteen  months  the  purchaser  may,  if  no 
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redemption  has  been  made,  perfect  the  sale  bj  demanding  a 
conveyance  from  the  officer  who  made  it,  or  his  successor  in 
office;  and  when  so  clothed  with  the  title,  and  not  before,  he 
may  demand  possession  of  the  premises. 

The  parchaser  has  neither  the  title,  possession  nor  right  of 
possession  until  the  time  of  redemption  expires,  and  can  main* 
tain  no  action  for  any  injury  to  the  premises  or  the  possession 
unless  such  injury  amounts  to  such  waste  as  would  entitle  a 
remainder-man  to  maintain  an  action  pending  the  life  or  other 
estate  upon  the  termination  of  which  the  estate  in  remainder 
vests. 

Is  a  sale  which  only  authorizes  the  vendee  to  demand  a  con- 
veyance of  the  title  at  a  future  date,  which  right  to  so  demand 
the  title  is  subject  to  be  defeated  at  any  time  before  that  date 
by  the  owner,  his  heirs,  assigns  or  judgment  creditors,  upon 
payment  of  the  purchase  money  and  interest,  and  which  leaves 
the  right  of  possession  and  use  in  the  original  owner  until  such 
fixed  date  arrives,  such  a  sale,  transfer,  alienation  or  change  in 
the  title  or  possession  as' is  contemplated  by  the  condition  in 
the  policy  above  quoted? 

Keeping  in  mind  the  rule  which  governs  the  construction  of 
all  contracts,  where  the  main  purpose  of  the  contract  is  sought 
to  be  avoided  by  the  breach  of  a  condition  subsequent,  which 
by  its  terms  cuts  off  all  inquiry  into  the  question  of  its  ma- 
teriality or  whether  the  party  seeking  to  avail  himself  of  the 
breach  has  been  injured  thereby,  we  are  clearly  of  the  opinion 
that  sucli  sale  was  not  a  breach  of  the  condition.  The  rule  is 
well  settled  that  in  the  construction  of  such  conditions,  if  the 
terms  are  of  doubtful  meaning,  or  are  susceptible  of  two  con- 
structions, that  meaning  will  be  given  to  them  which  is  most 
favorable  to  the  rights  of  the  party  seeking  to  uphold  the  con- 
tract, and  most  strongly  against  the  party  who  seeks  to  avoid 
it,  unless  such  latter  construction  be  clearly  against  the  intent 
of  the  parties,  as  shown  by  the  whole  contract.  The  words 
"sold,"  ** transferred,"  "alienation,"  and  "change  of  title," 
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havo  been  frequently  defined  by  the  courts  in  insurance  and 
other  cases,  and  we  think  the  great  weight  of  authority  is 
against  the  construction  sought  to  be  put  upon  them  by  the 
learned  counsel  for  the  appellant 

In  the  case  of  Jackson  v.  Silvemail^  15  Johns.,  278,  where 
a  lessee  covenanted  not  to  sell,  dispose  of  or  assign  his  estate 
in  the  demised  premises  without  the  permission  of  his  lessor, 
and  the  sale  contained  a  clause  of  forfeiture  for  the  non-per- 
formance of  the  covenants,  it  was  held  that  a  lease  of  a  part  of 
the  premises  for  twenty  years  was  not  a  breach  of  the  covenant 
and  did  not  work  a  forfeiture,  and  that  nothing  but  an  assign- 
ment of  his  whole  estate  by  the  lessee  would  work  a  forfeiture. 
A  like  decision  was  made  in  Jackson  v.  Harrison^  17  Johns., 
66.  In  Jackson  ex  dem.  Schuyler  v.  Corliss^  7  Johns.,  531,  and 
Jackson  v.  Kipp^  3  Wend.,  230,  in  case  of  a  covenant  that  on 
every  sale  or  assignment  the  reversioner  should  have  the  right 
to  demand  one-tif  th  of  the  consideration  money,  it  was  held 
that  there  was  no  breach  of  such  covenant  when  the  sale  was 
made  npon  execution  in  a  hona  fide  adverse  proceeding. 

In  Strong  v.  Ins.  Co,y  10  Pick.,  40,  it  was  held  that  a  con- 
dition in  the  policy,  which  provided  ^^that  if  the  property 
should  he  sold  »r  conveyed  in  whole  or  in  part,  the  policy 
should  he  voidy^'*  was  not  broken  by  a  sale  upon  execution,  and 
that  the  provision  in  the  policy  referred  only  to  voluntary  as- 
signments. See  also  Smith  v.  Putnam^  3  Pick.,  221;  Doe  v. 
Garter^  8  Term  R,  57;  Stetson  v.  Ins.  Co.y  4  Mass.,  330; 
Franklin  Ins.  Co.  v.  Findley^  6  Whart.,  483;  Wood  on  Ins., 
§  326;  Baley  v.  Ins.  Co.,  80  N.  Y.,  21;  Barlow  v.  Ins.  Co.^ 
63  N.  Y.,  399;  Comrnercial  Ins.  Co.  v.  Spanknehle,  52  111., 
63;  Starkweather  V.  Ins.  Co.,  2  Abb.  (U.  S.  C.  C),  67.  These 
cases,  and  numerous  others  that  might  be  cited,  seem  to  settle 
the  question  that  the  condition  prohibiting  a  sale,  transfer  or 
conveyance  of  the  insured  property  is  to  be  construed  as  lim- 
ited to  a  voluntary  transfer,  and  not  to  a  sale  or  transfer  made 
by  adverse  legal  proceedings.     In  all  these  and  similar  cases 
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it  is  probable  that  if  an  adverse  legal  sale,  transfer  or  convey- 
ance of  the  insured  property  had  been  made  previous  to  the 
loss,  so  as  to  divest  the  insured  of  all  right,  title  or  interest 
therein,  no  recovery  could  be  had,  for  want  of  an  insurable  in- 
terest in  the  policy-holder  at  the  time  of  the  loss..  As  this 
case  clearly  shows  that  the  sale  upon  execution  did  not  divest 
the  insured  of  all  title  or  interest  in  the  insured  property,  nor 
of  the  possession  thereof,  at  the  time  of  the  loss,  we  might 
rest  the  affirmance  of  the  judgment  of  the  court  Selow  upon 
the  ground  that  the  conveyancie,  sale  or  alienation  was  not  a 
voluntary  one,  and  did  not,  therefore,  come  within  the  provis- 
ions of  the  condition,  were  it  not  for  the  words  in  the  con- 
dition, "whether  by  legal  process  or  judicial  decree  or 
voluntary  transfer  or  conveyance;"  but  as  it  may  be  well 
urged  that  these  words  reach  back  to  the  beginning  of  the 
sentence,  and  give  character  to  the  words  "sold  or  transferred," 
as  well  as  to  the  words  "  alienation  or  change  of  title,"  we 
must  determine  the  other  question,  whether  the  sale  on  execu- 
tion, unperfected,  was  a  sale,  transfer,  alienation,  or  change  of 
title,  within  the  meaning  of  the  condition,  admitting  that  the 
words  refer  to  an  involuntary  as  well  as  a  voluntary  sale,  etc 
We  think  all  the  decisions  hold  that  these  words  mean  such  a 
change  of  the  title  of  the  insured  property  as  divests  the  in- 
sured of  the  legal  title,  and  gives  the  right  of  possession  to 
some  other  person  than  the  insured.  They  do  not  cover  an 
executory  contract  for  sale  where  the  vendee  does  not  by  the 
contract  become  entitled  to  the  possession,  nor  to  an  incum- 
brance of  the  estate  by  judgment,  mechanic's  lien,  mortgage 
or  otherwise,  where  such  incumbrance  is  not  created  by  some 
conveyance  which  gives  the  legal  title  to  the  incumbrancer. 
It  will  be  found  that  in  all  the  cases  cited  by  the  learned  coun- 
sel for  the  appellant  to  sustain  his  position,  there  was  an 
alienation  or  change  of  title  shown.  They  were  cases  where 
there  was,  in  fact,  a  transfer  of  the  legal  title  before  the  loss. 
In  Perry  v.  LoriUard  Ine,  Co,^  61  K  Y.,  214,  the  court 
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held  that  a  condition  similar  in  all  respects  to  the  one  in  this 
case  was  broken  by  an  assignment  in  bankrnptcj  of  the  in- 
sured property  before  loss.  The  opinion  is  based  upon  the 
ground  that  the  proceedings  in  bankruptcy  transferred  the 
legal  title  and  possession  from  the  insured  to  the  assignee  in 
bankruptcy,  and  although  there  might  still  remain  in  the  in- 
sured an  insurable  interest,  yet,  there  having  been  a  transfer 
in  law  and  in  fact  of  the  title  and  possession,  the  condition  was 
broken. 

In  Abbot  V.  Ins.  Co.^  30  Me.,  414,  it  was  held  that  a  by-law 
of  the  company  which  prohibited  the  insured  from  selling  or 
alienating  the  property  in  toJwle  or  in  party  was  broken  by  a 
sale  of  the  property  insured,  although  the  insured  upon  such 
sale  took  back  a  mortgage  for  a  part  of  the  purchase  money. 
Upon  this  sale  the  purchaser  was  let  into  possession,  and  he 
was  in  possession  when  the  loss  occurred. 

In  Toinlinson  v.  Ins.  Co.,  47  Me.,  232,  where  by  the  terms 
of  the  policy  it  was  to  be  absolutely  void  "if  the  insured, 
witJumt  the  assent  of  the  company^  alienated  the  property 
in  whole  or  in  party  ^^  it  was  held  that  the  insured  having 
mortgaged  the  insured  property  after  the  policy  issued,  and, 
after  making  such  mortgage,  having  transferred  his  equity  of 
redemption  to  another  person,  from  whom  he  took  back  a  bond 
of  defeasance,  which  was  not  recorded  as  required  by  law  in 
order  to  convert  such  second  transfer  into  a  mortgage,  avoided 
the  policy.  It  does  not  appear  in  this  cfiso  whether  the  in- 
sured remained  in  possession  at  the  time  of  the  loss  or  not. 

In  Springfield  F.  do  M.  Ins.^  Co.  v.  Massasoit  Ins.  Co.y  43 
N.  Y.,  389,  it  was  held  that  an  absolute  sale  and  transfer  by 
the  mortgagor  of  the  insured  premises,  before  the  loss,  avoided 
the  policy,  though  the  loss  was  made  payable  to  a  mortgagee 
of  the  insured  property.  In  Savage  v.  Ins.  Co.y  52  N.  Y., 
502,  the  policy  contained  the  following  condition:  ^^ If  the 
property  be  sold  or  transferred,  or  any  change  takes  place 
in  title  or  possession,  whether  by  legal  process  or  judicial  de- 
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cree^  or  voluntary  transfer  or  conveyance."  It  was  held  that 
the  policy  was  avoided  by  a  sale  and  conveyance  of  the  prop- 
erty by  the  assured  before  loss,  although  the  purchaser  gave 
back  to  the  insured  a  mortgage  for  the  greater  part  of  the  pur- 
chase money.  The  grantee  and  mortgagor  was  in  possession 
when  the  loss  occurred. 

In  all  these  cases  it  will  be  seen  that  there  was  an  alienation 
or  conveyance  of  the  property  itself;  the  title  of  the  insured 
was  changed  and  transferred  to  another,  either  by  his  own  act 
or  by  operation  of  some  legal  process,  judgment  or  decree;  and 
in  all  but  one  the  possession  was  also  changed. 

In  Orrell  v.  Fire  Ins.  Co.^  13  Gray,  431,  the  policy  con- 
tained the  following  condition:  "//^  case  of  any  sale,  trans- 
fer j  or  change  of  title  in  the  property  insured  hy  this  company j 
such  insurance  shall  he  'ooidP  Upon  the  trial  the  court  in- 
structed the  jury  as  follows  upon  the  question  of  forfeiture: 
"That  to  constitute  an  alienation  it  must  be  such  as  to  pass 
the  legal  title  as  between  the  parties  to  it;  that  it  need  not  be 
such  a  sale  as  would  be  valid  as  against  the  creditors  of  the 
plaintiff;  that  a  mere  agreement  of  the  parties  to  represent  to 
creditors  that  there  had  been  such  sale,  to  protect  the  prop- 
erty from  attachment,  when,  in  fact,  nothing  had  been  done 
by  way  of  formal  transfer  of  the  property,  would  not  consti- 
tute such  alienation  as  would  defeat  the  policy."  This  in- 
struction was  upheld  by  the  supreme  court. 

In  Conover  v.  Ins.  Co.^  3  Denio,  254,  it  was  held  that  under 
the  statute  creating  the  corporation,  which  provided  \h2^.when 
the  pi^operty  insured  hy  the  corporation  should  he  alienated 
hy  sahy  or  otherwise,  the  policy  should  be  void,  the  giving  of 
a  mortgage  upon  the  property  insured  after  it  was  issued,  and 
before  loss,  did  not  avoid  the  policy;  that  a  mortgage  was  not 
an  "  alienation,  by  sale  or  otherwise,"  within  the  meaning  of 
the  charter. 

There  is  an  almost  uniform  line  of  decisions  upon  condi- 
tions similar  to  the  one  in  the  policy  under  consideration,  which 
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hold  that  nothing  short  of  a  change  of  the  legal  title  to  the 
property  insured  will  be  a  breach  of  the  condition;  and  this 
has  always  been  so  held  where  the  insured  remains  in  posses- 
sion, and  has  the  right  of  possession  when  the  loss  occurs. 
Sonie  cases  have  held  that  an  executory  sale  and  possession 
taken  by  the  vendee  before  loss  would  avoid  the  policy.  Where 
a  policy  contained  the  condition  that  "  when  any  property  in- 
sured  in  the  company  shall  in  any  way  be  alienated^or  where 
the  title  of  any  property  insured  shall  be  changed  by  sale, 
mortgage  or  otherwise,  the  policy  shall  be  void,"  it  was  held 
that  giving  a  mortgage  upon  the  insured  property  was  not  a 
breach  of  the  condition.  Shepherd  v.  his.  Co.^  38  N.  H.,  232; 
Folsom  V,  Ins.  Co.^  30  N.  H.,  231;  RoUina  v.  Ins.  Co.^  25 
N.  H.,  206. 

In  the  case  of  Shepherd  v.  Ivs.  Co,y  the  court,  in  com- 
menting on  the  construction  which  should  be  put  upon  the 
terms  **when  the  title  shall  be  changed  by  sale,  mortgage," 
etc.,  say:  "The  title  may  be  changed  by  a  mortgage  and  fore- 
dosnre,  but  it  is  not  either  a  vulgar  or  technical  expression  to 
speak  of  a  change  of  title  by  the  mere  execution  of  a  mortgage. 
In  equity,  and  even  at  law,  a  mortgage  is  not  regarded  as  a 
title  to  land.  It  is  considered  a  lien,  or  incumbrance,  which 
may  transfer  the  title  to  the  mortgagee;  but  the  mortgagor  is 
regarded  as  the  owner  until  entry  of  the  mortgagee  or  fore- 
closure. We  may  so  readily  imagine  a  great  variety  of  forms 
of  expression  which  would  make  a  policy  void  if  the  property 
should  be  mortgaged,  that  it  may  be  fairly  inferred,  from  the 
use  of  the  phrase,  ^  when  the  title  shall  be  changed,'  that  it  was 
not  designed  to  include  a  mere  mortgage."  These  comments 
are  quite  applicable  to  the  condition  under  consideration.  It 
is  admitted  that  suffering  a  judgment  to  be  obtained  against 
the  insured,  which  would  be  a  lien  upon  the  real  estate  insured, 
would  not  be  within  the  terms  of  the  condition,  and  it  seems 
to  us  equally  clear  that  the  giving  of  a  mortgage  would  not; 
otherwise  there  would  be  qo  sense  in  the  condition  contained 
Voi*  LIV— 6 
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in  the  note,  viz.,  that  "  the  commencement  of  proceedings  to 
foreclose  a  mortgagie  shall  be  deemed  an  alienation."  If  it 
were  intended  that  the  mere  giving  of  a  mortgage  on  the  in- 
sured premises  should  be  a  violation  of  the  condition,  there 
was  no  necessity  of  adding,  by  way  of  explanation,  that  the 
commencement  of  an  action  to  foreclose  the  same  should  be 
deemed  an  alienation.  This  explanation  clearly  shows  that  the 
giving  of  a  mortgage  was  not  prohibited  by  the  previous  con- 
dition. But  there  are  abundance  of  decisions  which  hold  that 
the  giving  of  a  mortgage  is  not  a  sale,  transfer,  alienation, 
change,  or  conveyance  of  the  property  insured.  JaclcBon  v, 
Ins.  Co.y  33  Pick.,  418;  Allen  v.  Franklin  Ins.  Co.^  9  How. 
Pr.,  501;  Pollard  v.  Ins.  Oo.y  42  Me.,  221;  Washington  Ins. 
Co.  V.  SayeSj  17  Ohio  St.,  432;  TonUinson  v.  Ins.  Co.y  47 
Me.,  232.  Wood,  in  bis  work  on  Insurance,  §  326,  cites  the 
case  of  JEdes  v.  Ins.  Co.y  3  Allen,  362,  as  an  authority  holding 
that  the  giving  of  a  mortgage  was  a  breach  of  a  condition  in  a 
policy  which  rendered  the  policy  void  ^^when  the  property 
shall  be  alienated  by  sale  or  otherwise/^  but  upon  examina- 
tion of  the  case  we  iind  the  condition  under  which  the  court 
held  the  giving  of  a  mortgage  avoided  the  policy  was  as  fol- 
lows: "When  any  property  insured  shall  be  alienated  or  in- 
cumbered by  sahy  ttwrtgagey  assignment  or  otherwissj  the 
policy  shall  thereupon  be  void.'*' 

Arguing  from  analogy,  it  would  seem  to  follow  that  a  sale 
of  real  estate  upon  execution,  which  has  the  limited  effect 
given  to  it  by  our  laws  in  the  way  of  conveying  title,  would 
not  amount  to  an  alienation,  conveyance,  sale,  or  change  of 
title,  within  the  meaning  of  the  condition  in  the  policy  in 
question.  We  are  not,  however,  without  authority  upon  this 
specific  question. 

In  Strong  v.  Ins.  Co.^  10  Pick.,  40,  it  was  held  that  a  sale 
of  real  estate  upon  execution,  which  left  in  the  owner  the 
right  of  redemption,  was  not  a  breach  of  a  condition  in  the 
policy  which  provided,  "  that  if  the  property  should  be  sold 
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or  conveyed^  in  whole  or  in  part^  the  policy  should  be  void^ 
It  is  said  in  the  head-note  to  this  decision,  that  the  court  also 
held  ^nhat  the  provision  in  the  policy  referred  only  to  a  vol- 
untary conveyance;"  but  we  find  no  mention  of  that  fact  in 
the  opinion  delivered  in  the  case. 

In  Loy  V.  Ins.  Oo.y  24  Minn.,  315,  it  was  held  that,  under  a 
policy  containing  the  e.xact  language  contained  in  the  policy 
in  this  case,  the  giving  of  a  mortgage  by  the  holder  of  the 
policy  on  the  property  insured,  and  a  sale. made  upon  the 
mortgage  by  advertisement,  which  left  a  right  of  redemption 
in  the  policy-holder  at  the  time  of  the  loss,  did  not  avoid  the 
policy,  and  was  not  a  breach  of  the  condition.  The  court  in 
this  case  state  the  rule  adopted  by  all  the  courts  in  construing 
cotitracts  of  this  kind,  in  the  following  clear  and  very  plain 
manner: 

"The  question  for  consideration  is,  whether  the  f orcein (ure 
sale  was  a  *sale,  transfer,  or  change  of  title'  within  the  mean- 
ing of  the  foregoing  condition,  such  as  avoided  the  policy. 

"In  construing  a  condition  of  this  character,  if,  upon  con- 
sideration of  the  whole  contract,  it  is  uncertain  whether  the 
language  of  the  stipulation  is  used  in  an  enlarged  or  restricted 
sense,  or  if  it  is  fairly  open  to  two  constructions,  one  of  which 
will  uphold  and  the  other  defeat  the  claim  of  the  insured  to 
the  indemnity  which  it  was  his  object  in  making  the  insurance 
to  obtain,  that  should  be  tfidopted  which  is  most  favorable  to 
the  insured  and  most  in  harmony  with  such,  the  main  pur- 
pose of  the  contract  on  his  part.  The  reasons  for  this  are 
twofold:  The  tendency  of  any  such  stipulation  is  to  narrow 
the  range  and  limit  the  force  of  the  underwriter's  principal 
obligation.  It  is  also  inserted  by  him  for  his  own  benefit, 
and  in  language  of  his  own  choice.  If  any  doubt  arises  as  to 
its  meaning,  the  fault  is  his  in  not  making  use  of  more  definite 
terms  in  which  to  express  it.  Hence  the  rule  of  strict  con- 
struction against  him,  and  the  liberal  one  in  favor  of  the 
assured,  which  prevail  nnder  such  circumstances." 
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This  case,  we  think,  cannot  be  distinguished  from  the  case 
at  bar.  It  might  be  urged  that  there  is  a  distinction  between 
the  case  of  executing  a  mortgage  upon  tlie  premises  under 
which  no  sale  had  been  made,  and  the  sale  of  real  estate  upon 
execution,  so  far  as  the  two  things  affect  what  insurance  men 
call  the  moral  hazard.  In  the  case  of  the  mortgage  before 
sale  the  insured  would  be  personally  liable  to  pay  the  mort- 
gage debt,  whether  the  mortgaged  premises  were  burned  or 
not;  but  after  a  sale  upon  execution,  the  personal  liability  to 
pay  the  debt  to  the  amount  bid  on  such  sale  is  extinguished, 
and  the  purchaser  takes  the  risk  of  the  loss,  if  the  property 
be  destroyed  by  fire  or  otherwise  before  he  becomes  entitled  to 
a  conveyance  of  the  title  and  possession  under  it  In  the  case 
last  cited,  the  purchaser  took  the  same  risk  after  he  purchased 
at  the  mortgage  sale,  and  the  personal  liability  of  the  assured 
was  extinguished  when  the  sale  was  made,  although,  as  in  the 
sale  on  executi(5n,  the  riglit  of  redemption  remained  in  the 
assured,  as  well  as  the  title,  until  the  time  arrived  when 
the  purchaser  was  entitled  to  his  deed. 

In  the  following  cases  it  is  held  that  executory  contracts  for 
the  sale  of  the  insured  property  do  not  avoid  the  policy  under 
similar  conditions:  Phmnix  Ins.  Co.  v.  Lawrence^  4  Mete. 
(Ky.),  9;  Masters  v.  Ins.  Oo.j  11  Barb.  (K  Y.),  624;  airiton 
V.  Ins.  Co.f  45  N.  Y.,  454;  Phillips  v.  Ins.  Co.^  10  Gush., 
350;  Hill  v.  C.  V.  Mut.  Proteciion  Co.,  59  Pa.  St.,  474; 
Washington  Fire  Ins.  Co.  v.  Kelly ^  32  Md.,  421;  Jackson  v. 
Ins.  Co,,  16  B.  Mon.  (Ky.),  242;  Power  v.  Ins.  Co.,1^  La., 
28;  Hvtchinson  v.  Wright,  25  Beav.,  444.  The  last  case  was 
a  marine  insurance,  and  before  loss  the  assured  transferred 
his  interest  to  a  third  person  by  an  absolute  conveyance,  and 
his  vendee  was  entered  as  owner  on  the  register;  but  upon  the 
trial  it  was  proved  that  the  transfer  was  in  fact  a  mortgage. 
The  defendant  insisted  that  the  policy  was  avoided  under  two 
provisions  of  the  association.  The  first  was,  that  if  t/ie  ship  was 
sold  the  risk  should  cease  from  the  date  of  the  sale,  unlesi 
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notice  was  gwen  to  the  secretary,  No  notice  of  sale  or  mort- 
gage either  was  given  to  the  secretary.  The  other  provision 
was,  "  that  no  vessel  which  is  mortgaged  shall  be  insnred,  nn- 
less  the  mortgagee  give  a  written  gnaranty,"  etc.  No  such 
guaranty  had  been  given.  It  was  held  that  the  plain  tiflf  con  Id 
recover,  notwithstanding  the  form  of  his  conveyance,  upon 
proof  that  it  was  intended  as  a  mortgage  in  fact;  and,  second, 
that  the  mortgage  given  after  the  insurance  was  not  a  violation 
of  the  second  provision. 

It  seems  to  us  that  the  words  used  in  the  condition  in  this 
policy  clearly  look  to  such  a  sale,  transfer  or  alienation  as 
passes  the  title  and  carries  with  it  the  right  of  possession. 
Such  is  the  definition  of  the  words  "sold,"  "transferred," 
"alienated;"  and,  if  they  are  made  to  include  a  sale  upon 
execution,  it  is  by  giving  them  a  meaning  which  they  do  not 
ordinarily  receive.  The  added  words,  "change  in  the  title  or 
possession,"  do  not  extend  the  meaning.  It  is  the  title  to  the 
estate  which  is  to  be  changed,  not  a  mere  right  which  may  or 
•  may  not  ripen  into  a  change  of  title.  If  the  words  "  whether 
by  legal  processor  judicial  decree  "  were  omitted,  the  condition 
would  read:  "If  the  property  be  sold  or  transferred,  or  any 
alienation  or  change  takes  place  in  the  title  or  possession  by 
voluntary  transfer  or  conveyance."  If  that  were  the  condition, 
it  would  be  quite  clear  that  the  sale,  transfer,  alienation,  or 
change  of  title  would  not  include  a  mere  agreement  to  sell, 
where  the  legal  title  still  remained  in  the  vendor,  for  the 
reason  that  such  agreement  would  not  be  a  transferor  convey- 
ance of  such  property  or  the  title,  unless  the  possession  were 
transferred  in  fact  to  the  purchaser. 

If  the  plaintiflE  had  made  a  written  agreement  with  his  judg- 
ment creditor  to  convey  the  title  to  him  in  satisfaction  of  his 
debt,  or  any  definite  part  thereof,  such  conveyance  to  be  made 
one,  two,  or  ten  years  after  the  date  of  the  contract,  unless 
within  that  time  he  paid  the  amount  of  the  judgment,  or  such 
part  of  it  as  was  agreed  upon,  with  interest,  the  plaintiff  to  have 
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the  right  of  poseessioD,  occupation  and  use  of  the  premises  in 
the  mean  time  the  same  as  if  no  such  contract  had  been  made,  it 
seems  to  me  that  under  all  the  authorities  such  agreement 
would  not  have  been  a  breach  of  this  condition.  It  would  not 
have  been  a  sale,  transfer,  alienation,  or  change  of  title  or  pos- 
session. It  would  simply  be  a  contract  to  make  a  sale,  transfer, 
alienation  or  change  of  title  in  the  future,  subject  to  a  con- 
dition which  would  avoid  the  contract  if  complied  with  by  the 
plaintiff.  There  would  be  no  present  change  of  title;  and  it 
seems  clear  that  the  words  in  the  policy  sliould  be  construed  to 
mean  a  present  change,  and  not  a  mere  agreement  for  a  change 
in  the  future.  The  contract  above  supposed  is,  in  fact,  the  con- 
tract which  the  law  makes  for. the  parties  upon  an  execution 
sale  of  real  estate  under  the  laws  of  this  state. 

We  think  the  execution  sale  was  not  a  breach  of  the  condi- 
tion in  the  policy. 

3y  the  Court. — The  judgment  of  the  circuit  court  is  affirmed. 


Thb  State  and  another  vs.  Sieokl. 

December  13,  }891  --January  10, 1882. 

*' Legally  laid  out  roads''  defined. 

In  sec.  1227,  R.  S.  (which  requires,  under  a  penalty  for  neglect,  the  erection 
of  guide-boards  at  certain  points),  the  words  *'  legally  laid  out  roads  *' 
apply  only  to  roads  laid  out  by  the  authorities  in  accordance  with  the  stat- 
ute upon  that  BubtJ^ct,  ^tnd  not  to  roads  which  have  become  such  by  mere 
use  or  dedication. 

APPEAL  from  the  Circuit  Court  for  Outagamie  County. 

The  case  is  stated  in  the  opinion. 

For  the  appellant  there  was  a  brief  by  O.  F.  "Weed  and 
Barnea  c&  Goodland,  anti  oral  argument  by  Ifr.  Ooodland. 

For  the  respondents  there  was  a  brief  by  Kennedy  (6  H^iinr- 
mely  and  oral  argument  by  Mr.  Hammel. 
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Orton,  J.  This  is  an  action  qui  tam  to  recover  penalties 
against  the  defendant,  as  chairman  of  the  town  board  of  saper- 
visors,  for  neglecting  to  erect  guide-boards  at  the  intersection 
of  certain  main  traveled  and  legally  laid  ont  roads,  under  sec- 
tion 1227,  R.  S.  The  plaintiff,  on  the  trial,  failed  to  prove  that 
such  roads  had  ever  been  laid  out  according  to  the  provisions 
of  the  statute  for  laying  out  highways,  but  offered  to  prove 
that  they  had  been  used  by  the  public  as  highways  for  over 
twenty  years,  which  offer  was  refused,  and  a  nonsuit  was 
granted.  The  only  question,  therefore,  is  whether  the  lan- 
guage of  the  statute,  "legally  laid  out  roads,"  means  such 
roads  only  as  have  been  laid  out  according  to  the  statute  pro- 
viding for  the  laying  out  of  highways,  or  may  be  construed 
to  embrace  highways  which  have  become  such  by  mere  user 
or  dedication.  I  have  been  particular  in  the  use  of  words  to 
clearly  define  the  two  different  methods  by  which  traveled 
roads  become  highways,  because  it  is  plausibly  contended  that 
the  language,  "  legally  laid  out  roads,"  includes  such  as  are 
"legally  "  laid  out  by  user  or  dedication,  as  well  as  such  as 
are  legally  laid  out  by  the  action  of  the  town  authorities  ac- 
cording to  the  statute,  and  that  both  classes  of  highways  are 
properly  called  "legally  laid  out."  No  case  was  cited  on  the 
argument  in  which  this  precise  language  has  received  judicial 
interpretation,  and  therefore,  aside  from  cases  in  which  lan- 
guage somewhat  similar  has  been  construed,  the  ordinary  rules 
of  statutory  interpretation  must  be  resorted  to. 

Language  nearest  in  terms  and  signification  to  that  here 
Qsed,  and  in  a  statute  in  the  same  sense  qtuisi  penal,  is  found 
in  the  statutes  of  this  state  and  in  some  other  states,  in  respect 
to  encroachments  upon  a  highway  which  "shall  have  been  laid 
ont  and  opened,"  and  providing  a  forfeiture,  against  the  person 
guilty  of  the  encroachment,  of  fifty  cents  for  every  day  of  its 
continuance  after  the  service  upon  him  of  an  or.der  for  its  re- 
moval. In  Soule  V.  State^  19  Wis.,  593,  it  was  decided 
merely,  in  respect  to  this  question,  that  in  an  action  to  recover 
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this  forfeiture  the  highway  most  be  shown  to  have  been  ^Maid 
out  and  opened."  In  State  v.  JIucky  29  Wis.,  202,  it  was  de- 
cided that,  "it  being  a  penal  statute,  [it  was]  therefore  to  be 
strictly  construed,''  and  "  whether  such  highway  had  been  Maid 
out '  or  not,  involved  no  more  than  an  inspection  of  the  rec- 
ords in  the  office  of  the  town  clerk,  to  ascertain  if  such  an  order 
had  been  made  by  the  proper  officers.''  This  would  appear  to 
be  an  authoritative  decision  of  the  question,  and  that  the  words 
"laid  out,"  as  used  in  the  statute,  mean  laid  out  according  to 
the  provisions  of  the  statute  for  laying  out  highways.  But  the 
learned  counsel  of  the  appellant  contends  that  there  is  a  re- 
versal of  this  construction  in  the  opinion  of  Mr.  Justice  Lyon 
in  State  ex  rel.  Reynolds  v.  Babcocky  42  Wis.,  13S.  It  is 
proper  to  say  that  the  question  was  not  involved  in  that  case, 
as  the  highway  was  sought  to  be  shown  only  by  the  records, 
and  the  evidence  was  held  by  this  conrt  to  have  been  sufficient. 
The  use  of  the  language  "it  is  quite  probable,"  as  an  intro- 
duction to  the  intimation  "that  the  term  'laid  out,' as  era- 
ployed  in  the  statute,  is  sufficiently  comprehensive  to  include 
any  act  or  process  by  which  the  public  obtains  the  right  of  way 
in  lands,"  etc.,  and  the  language,  "but  bo  this  as  it  may,"  as 
the  conclusion,  shows  clearly  enough  that  no  decision  of  the 
question  was  intended  to  be  made.  But,  be  this  as  it  may,  wo 
are  now  clearly  of  the  opinion  that  the  construction  of  this 
term  in  State  v.  Ilucky  supra^  restricting  it  to  highways  laid 
out  in  the  manner  prescribed  by  the  statute,  was  the  correct 
and  the  only  proper  construction  of  it.  In  the  states  of  New 
York  and  Michigan  the  same  term  is  used  in  a  like  statute, 
and  the  same  construction  given  to  it.  Doughty  v.  Brillj  36 
Barb.,  488;  Christy  v.  Newton,  60  Barb.,  332;  Talmagev. 
Hunttin^,  29  N.  T.,  447;  Parker  v.  People,  22  Mich.,  93; 
Boherts  v.  Highway  ComWsy  25  Mich.,  23;  People  v.  Smit/iy 
42  Mich.,  138. 

The  language  of  this  statute  is  much  stronger  as  signifying 
action  upon  the  part  of  the  town  authorities  accordiug  to  the 
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provisions  of  the  statute.  The  term  "  laid  out "  is  qualified  by 
a  word  which  by  common  usage  signifies  affirmative  action 
according  or  in  conformity  to  law,  and  the  whole  phrase 
"legally  laid  out*'  clearly  implies  a  legal  procedure;  and  when 
the  word  "legally"  is  used  in  connection  with  highways,  it  is 
commonly  understood  to  mean  a  highway  laid  out  according 
to  the  specific  requirements  of  law,  in  contradistinction  from 
highways  which  have  become  such  by  prescription  or  dedica- 
tion. The  phrase  "laid  out '^  is  participial,  from  the  active 
verb  "to  lay,"  meaning  to  establish,  and  implies  a  nominative 
or  actor.  It  is  implied  that  some  one  is  active  in  laying  out  the 
highway,  and  "legally  laid  out"  signifies  that  this  is  done  by 
those  authorized  by  law,  and  in  the  manner  fixed  or  required 
by  law.  According  to  common  rules  of  construction  there 
should  be  certainty  in  such  a  statute.  There  should  be  some 
certain  means  by  which  the  chairman  of  the  town  can  know 
that  the  intersecting  roads  are  legal  highways.  There  would 
be  little  certainty  in  his  best  attempts  to  ascertain  whether 
they  have  become  such  by  prescription  or  dedication,  and  it 
would  be  most  unreasonable  to  hold  him  responsible  and  make 
him  liable  to  pay  a  penalty  if  he  should  make  a  mistake  in 
determining  such  an  important  and  difficult  question.  In  re- 
spect to  highways  which  appear  of  record,  he  can  know,  with 
as  much  certainty  as  it  is  possible  to  know  what  has  been  legally 
done  which  appears  of  record,  what  are  legally  laid  out  high- 
ways. In  enforcing  a  forfeiture  for  encroaching  upon  a  high- 
way, the  location  of  the  road  must  be  certain  and  fixed,  to 
warrant  a  recovery  (Galbraith  v,  Littiech,  73  111.,  209);  and 
the  location  and  boundaries  of  a  highway  by  mere  user  could 
not  be  known  with  any  certainty  in  most  cases,  if  in  any.  We 
think  that  the  legislative  intention  is  clearly  manifest  by  the 
use  of  these  apt  and  well  known  terms.  The  single  word  "  high- 
way"  would  express  all  that  it  is  claimed  these  three  words 
"legally  laid  out"  express.  If  the  legislature  intended  to  hold 
the  chairman  of  the  town  liable  to  this  penalty  for  neglecting  to 
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put  up  guide- boards  at  the  intersection  of  all  highways  defacto^ 
or  highways  which  are  laid  out  according  to  the  statute,  or 
which  become  such  by  user  or  by  dedication,  why  was  it  not 
so  expressed?  They  have  used  words  which  clearly  mean,  by 
common  acceptation,  lii^hways  which  have  been  laid  out  ac- 
cording to  law  by  the  proper  officers  of  the  law,  and  if  they 
have  not  this  meaning  they  have  none  whatever.  Both  by 
reason  and  authority  the  construction  given  to  this  statute  by 
the  circuit  court  was  clearly  cofrect. 

By  tJie  Court, — The  judgment  of  the  circuit   court  is 
affirmed. 


Campbell  vs.  Campbell. 

December  U,  1881  — January  10,  1882, 

Slander.  .  (1)  In  what  sense  words  to  be  taken,  (2)  Case  stated; 
nonsuit  improperly  granted.  (3)  Proof  of  the  person  to  whom  the 
words  referred,    (i)  Plaintiff^s  character  as  affecting  damages, 

1.  In  slander,  in  determining  whether  words  are  actionable  perse,  they  are 

to  be  taken  in  the  sense  in  which  they  would  natarally  be  understood  by 
those  who  heard  them. 

2.  The  words,  "she  is  slow  poisoning  her  husband,''  are  capable  of  being 

understood  as  charging  the  giving  of  poison  with  intent  to  kill;  and 
where  that  meaning  is  attributed  to  them  by  pmper  innuendoes,  and 
there  is  sufficient  evidence  to  support  a  finding  that  they  were  so  in- 
tended, a  nonsuit  should  be  denied. 

8.  The  plaintiff  was  allowed  to  testify  that  she  understood  the  words  com- 
plained of  aa  referring  to  her.  She  also  testified  to  facts  showing  clearly 
that  such  was  the  reference  of  the  words.  Heldf  that  the  admission  of 
the  evidence  was  not  ground  of  reversal. 

4.  The  court  charged  the  j  my  to  consider  **all  the  evidence  on  both  sides 
touching  the  moral  chaiacter  of  the  plaintiff,''  but  did  not  definitely 
state  what  effect,  if  any,  such  character  should  have  in  determining  the 
amount  of  damages ;  and  it  refused  to  charge  that  im  actions  for  slander 
**  a  person  of  bad  character  is  not  entitled  to  the  same  measure  of  dam- 
ages as  one  of  good  character;"  and  that  if  plaintiff's  "general  charac- 
ter "  was  bad,  that  fact  must  be  considered  m  determining  the  damages. 
Heldt  that  such  refusal  was  error. 
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APPEAL  from  tbe  Circuit  Court  for  Outagamie  County. 

This  is  an  action  for  damages  for  speaking  of  and  concern- 
ing the  plaintiff  the  words  "  She  is  slow  poisoning  her  hus- 
band," thereby  meaning  that  she  was  feloniously  and 
maliciously  administering  ^ison  to  her  husband,  a  brother  of 
the  defendant,  and  then  very  sick,  with  the  intent  to  kill  and 
murder  him.  There  was  a  verdict  and  judgment  for  the 
plaintiff;  and  defendant  appealed  from  the  judgment 

For  the  appellant  there  was  a  brief  by  Barnes  <&  Goodlandj 
and  oral  argument  by  Mr,  Goodland: 

1.  The  court  erred  in  admitting  the  evidence  of  the  plaintiff 
as  to  who  was  referred  to  in  thp  conversation  testified  to  by 
her.  Townshend  on  S.  and  L.,  ]>.  148,  note  2,  and  p.  652  and 
cases  cited  in  note;  2  Starkie  on  Slander,  32;  Byckman  v. 
Delavaiij  25  Wend.,  186;  Gihson  v.  Williams,  4  id.,  320; 
VanVeohten  v.  Hopkim,  5  Johns.,  211;  Mix  v.  Woodward^ 
12  Conn.,  263;  Snell  v.  Snow,  13  Met.,  278;  State  v.  Jean- 
dall,  5  Harr.  (Del.),  475;  32  Pa.  St.,  273;  Rangier  v.  Ilum- 
mel,  37  Pa.  St.,  130;  McCue  v.  Fergvson,  73  id.,  333;  Briggsv. 
Byrd,  11  Ired.  Law,  353;  McLaughlin  v.  Bascom,  38  Iowa, 
660.  •  There  are  cases  which  hold  that  the  judgment  of  wit- 
nesses acquainted  with  the  parties  and  circumstances,  as  to 
the  defendant's  intention  and  application  of  the  words,  may  be 
admitted  in  evidence  for  the  information  of  the  jury;  but  the 
weight  of  authority  is  against  such  a  rule.  And  even  if  that 
should  be  held  to  be  the  correct  rule,  it  should  be  limited  to 
witnesses  who  are  presumed  to  be  impartial,  and  not  be  ex- 
tended to  include  the  parties,  who  are  generally  so  affected  by 
passion  and  prejudice  that  an  opinion  from  them  would  only 
tend  ta  mislead.  2.  Defendant's  motion  for  a  nonsuit  should 
have  been  granted.  Standing  alone,  the  words  charged  were 
not  in  themselves  slanderous.  They  were  capable  of  a  mean- 
ing entirely  different  from  that  claimed  in  the  complaint;  and 
there  was  nothing  in  the  evidence  to  show  that  they  were  used 
with  the  intent  and  meaning  charged.    Admitting  that  the 
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plaintiff  was  the  person  alluded  to,  they  might  have  been  used 
to  convey  the  idea  that  she  was  pursuing  a  mistaken  ^course  of 
treatment  with  her  husband,  in  regard  to  diet,  medicine  or 
drink,  without  imputing  any  malicious  or  felonious  intent  If 
the  a<?f  charged  does  not  itself  constitute  an  offense,  or  may  be 
an  offense  or  not  according  to  circumstances,  the  circum- 
stances required  to  make  it  such  must  have  been  included  in 
the  statement  made,  or  the  words  are  not  actionable  per  se. 
Or  thev  must  be  used  in  relation  to  such  a  condition  of  thins^s 
as  to  make  it  plain  that  they  were  intended  to  charge  a  crime, 
or  they  are  not  actionable  at  all.  Thus  the  words,  "  He  has  set 
his  hop-house  on  fire  and  burned  it  up,"  do  not  per  se  impute 
a  felonious  burning.  Frank  v.  Dunnimj^  38  Wis.,  270.  To 
say  of  another  "You  swore  falsely  in  a  suit"  is  not  actionable 
per  se,  because  the  words  standing  alone  do  not  impute  the 
crime  of  perjury.  Vliet  v.  Bowe,  1  Pin.,  413;  Weil  v.  Alien- 
hofen,  26  Wis.,  708;  Weil  v.  Schmidt,  28  id.,  137.  3.  The 
court  erred  in  limiting  the  jury  to  the  jconsideration  of  the 
"  7W/(>raZ  character '*  of  the  plaintiff  in  fixing  the  amount  of 
damages.  Probably  nine  persons  out  of  ten,  including  many 
very  intelligent  persons,  would  understand  the  phrase  "  fnoral 
character,"  as  applied  to  a  woman,  to  mean  her  character  for 
chastity;  and  such  was  no  doubt  the  meaning  attributed  to  it 
by  the  jury  in  this  case.  4.  The  instruction  asked  by  the  de- 
fendant, that,  in  an  action  of  this  kind,  a  person  of  bad  charac- 
ter is  not-entitled  to  the  same  measure  of  damages  as  one  of 

good  character,  etc.,  was  correct  ( v.  Moor,  1  M.  &  S., 

284;  Haskins  v.  Lumsden,  10  Wis.,  359;  B.  v.  /.,  22  id., 
372;  Wilson  V,  Noonan,  27  id.,  598;  Maxwell  v.  Kennedxj, 
50  id.,  645),  and  was  not  covered  by  the  general  charge.  The 
defendant  had  a  right  to  require  a  pointed,  explicit  and  posi- 
tive instruction  upon  the  question.  Livingston  v.  Ins.  Co.,  7 
Cranch,  506;  Btting  v.  Bank  of  U.  S.,  11  Wheat.,  59;  Taylor 
V.  Ilillyer,  3  Blackf.,  433;  Phtmmer  v.  Oheen,  3  Hawks,  QQ\ 
Washburn  V.  Tracy ^^  2  D.  Chip.,  128;  Fletcher  v.  Howard,  2 
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Aik.,  115;  Zahriskie  v.  Smithy  13  N.  T.,  322;  Hogers  v. 
Brightman^  10  Wis.,  65;  lioherts  v.  McGrath^  38  id.,  52; 
Wheeler  v.  Kon%t^  46  id.,  398;  Tupper  v.  jBuaony  id.,  646; 
Conners  v.  State,  47  id.,  523;  Lela  v.  Domaslce,  48  id.,  623. 

For  the  respondent  there  was  a  brief  by  W.  J.  Allen  and 
Keniiedy  <6  Ilaminel,  and  oral  argument  by  Mr.  Allen  and 
Mr.  Hammel: 

1.  If  the  plaintiff  had  not  testified  that  she  understood  the 
words  uttered  by  defendant  in  her  hearing  as  applied  to  her, 
the  jury  must  necessarily  have  inferred  that  such  was  their  ap- 
plication, from  all  the  testimony.  No  harm,  therefore,  resulted 
to  the  defendant  from  the  admission  of  this  part  of  plaintiff's 
testimony,  even  if  it  was  improper.  2.  The  nonsuit  was 
properly  denied.  The  words  charged  were  actionable  per  ae^ 
even  without  the  aid  of  innuendoes.  They  cannot  be  under- 
stood otherwise  than  as  imputing  a  criminal  offense.  Town- 
shend  on  S.  &  L.,  238,  §  128,  and  253,  §  170.  The  words  must 
be  taken  according  to  their  natural  and  proper  import,  and  in 
the  same  sense  in  which  any  reasonable  bystander  would  apply 
them.  5  Wait's  Act.  &  Def.,  749,  §  5,  and  cases  there  cited; 
Montgomery  v.  Deeley,  3  Wis.,  709;  Weil  v.  Schmidt,  28  id., 
137;  Uayes  v.  Ball,  72  N.  T.,  418.  Where  the  words  are 
capable  of  two  constructions,  and  there  are  proper  innuendoes 
pointing  out  the  injurious  meaning,  the  question  whether  they 
were  used  in  that  sense  is  for  the  jury.  Townshend  on  S.  & 
L.,  §§  142,  281,  338;  Hayes  v.  jSall,  supra;  Frank  v.  Dun- 
ning, 38  Wis.,  and  cases  there  cited.  3.  There  was  no  error  in 
instructing  the  jury  to  consider  plaintiff's  "  moral-  charac- 
ter" in  determining  damages.  "  Moral  character"  is  a  more 
comprehensive  phrase  than  "general  good  character."  See  the 
word  "moral "  in  Richardson's  dictionary.  4.  The  instruction 
asked  by  defendant  on  this  point  was  substantially  covered  by 
the  general  charge,  and  was  therefore  properly  refused. 
Thompson  on  Charging  the  Jury,  §92,  an^  cases  there  cited; 
Osen  V.  Sherman,  27  Wis.,  601;  Karasich  v.  Eashrouck,  28 
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id.,  569;  Urhaneh  v.  Railway  Co.y  47  id.,  59.  5.  The  whole 
record  shows  that  the  verdict  in  respect  to  damages  was 
inadequate  rather  than  excessive;  and  for  that  reason  the  de- 
fendant is  not  entitled  to  a  new  trial.  Thompson  on  Charging 
the  Jury,  158,  161,  162;  Appleton  v.  Barrett^  29  Wis.,  221; 
Cronin  v.  Delavan,  50  id.,  375. 

Cassoday,  J.  It  is  nrged  that  the  words  spoken  were  not 
slanderous  per  se;  that  their  meaning  could  not  be  enlarged 
by  innuendoes;  and  that,  as  there  was  no  proof  of  special 
damage,  the  verdict  must  be  set  aside  as  against  evidence. 

It  was  held  by  Lord  Holt,  C.  J.,  that  the  court  "  would 
give  no  favor  to  words,  and  would  give  satisfaction  to  them 
whose  reputation  is  hurt;  and  would  take  words  in  a  common 
sense  according  to  the  vulgar  intendment  of  the  bystanders. 
The  rule  de  mitiori  sensic  is  to  be  understood,  where  the  words 
in  their  natural  import  are  doubtful,  and  equally  to  be  under- 
stood in  the  one  sense  as  in  the  other."  Soiners  v.  House^ 
Holt,  39. 

In  a  much  later  case,  the  same  court,  per  Lord  Ellenborough, 
C.  J.,  said:  ''Woi'ds  are  now  construed  by  courts,  as  they 
always  ought  to  have  been,  in  the  plain  and  popular  sense  in 
which  the  rest  of  the  world  naturally  understood  them." 
Roberta  v.  Camden^  9  East,  95.  So  in  Hanlcinson  v,  Bilby^ 
16  M.  &  W.,443,  Parke,  B.,  giving  the  true  test,  said:  "First 
ascertain  the  meaning  of  the  words  themselves,  and  then  give 
them  the  effect  any  reasonable  bystander  would  affix  to 
them."    • 

In  Pedke  v,  Oldham^  1  Cowper,  275,  affirming  the  same 
case  in  error  from  the  common  pleas,  Lord  Mansfield,  C.  J., 
held  the  speaking  of  the  words,  "I  am  thoroughly  convinced 
that  you  are  guilty,  and  rather  than  you  should  go  without  a 
hangman  I  will  hang  you,"  with  innuendoes,  sufficient  to  sus- 
tain a  verdict  for  the  plain tifif.  In  that  case  it  was  said  by  the 
court  at  common  pleas  that  '^  it  [the  innuendo]  is  not,  there- 
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fore,  contradictory,  bnt  explanatory;  not  introductory  of  now 
matter,  but  ascertaining  the  meaning  of  the  old,  and  limiting 
the  general  word  'death*  to  one  particular  species  of  it, 
*  murder.'  The  innuendo  is  therefore  suflSciently  regular; 
whether  it  was  true  or  not  that  such  was  the  defendant's 
meaning,  was  a  fact  for  the  jury  to  decide  upon."  2  "W.  Bl., 
901.  In  giving  the  opinion  the  chief  justice  refers  to  and 
follows  the  old  case  of  Ward  v.  Reynolds,  where  the  gist  of 
what  the  defendant  said  to  the  plaintiff  was,  "He  [your  lius- 
band]  died  of  a  wound  you  gave  him;"  and  it  was  held  that 
the  jury  were  justified  in  finding  "  that  the  defendant  meant 
a  charge  of  murder."  The  chief  justice  then,  referring  to  the 
case  before  him,  added:  "So,  here,  if  shown  to  be  innocently 
spoken,  the  jury  might  have  found  a  verdict  for  tlie  defendant; 
but  they  have  put  a  contrary  construction  upon  the  words  as 
laid,"  and  therefore  the  judgment  was  atfirmcd.  1  Cowper, 
278.  That  ruling  was  subsequently  sanctioned  in  Boherts  v. 
Camden^  svpra. 

In  Blagg  v.  StuH,  10  Ad.  &  Ell.  (K  S.),  899,  it  was  "held 
by  the  court  of  exchequer  chamber,  aflirming  the  judgment 
of  the  Queen's  Bench,  that  it  is  for  the  judge  to  decide  whether 
a  publication  is  capable  of  the  meaning  ascribed  to  it  by  an 
innuendo,  and  for  the  jury  to  decide  whether  such  meaning  is 
truly  ascribed  to  it."  See  also  Strader  v,  Snyder,  67  111,406; 
Goodrich  V.  DaviSy  11  Met.,  473;  Montgomery  v.  Deeley,  3 
Wis.,  709;   Well  v.  Schmidt,  28  Wis.,  137. 

This  case  seems  to  be  clearly  distinguishable  from  Frank  v. 
Dunning,  38  Wis.,  270;  Weil  v.  Altenhofen,  26  Wis.,  708; 
Vliet  V.  Howe,  1  Pin.,  413;  Blosa  v,  Tobey,  2  Pick.,  320; 
Carter  v.  Andrews^  16  Pick.,  1;  Snell  v.  Snow,  13  Met.,  278. 
It  is  more  analogous  to  Weil  v.  Schmidt,  28  Wis.,  137;  Cot- 
trill  v.  Cramer,  43  Wis.,  242;  and  particularly  Ward  v.  Reynolds 
and  Peake  v.  Oldham,  supra;  Oeary  v.  Bennett,  53  Wis.,  444. 
In  the  case  last  cited,  the  slanderous  words  spoken  were: 
"There  is  a  foreign  substance  in  your  milk,  similar  to  water, 
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and  it  is  watered;"  and  they  were  held,  on  demurrer,  in  view 
of  our  statute,  actionable  ^^  se. 

Here  the  defendant  charged  the  plaintiff  during  the  last 
sickness  of  her  husband,  and  when  she  was  his  sole  nurse,  with 
"  slow  poisoning  her  husband."  Under  our  statute,  the  admin- 
istering of  poison  in  food,  drink  or  medicine,  with  the  intent  to 
kill  or  injure  a  human  being,  is  a  crime  punishable  by  confine- 
ment in  the  state  prison.  Sections  4384, 4374, 4337,  R  S.  Here 
the  evidence  tends  to  prove  that  the  defendant,  on  being  asked 
the  condition  of  his  brother,  replied:  "She  is  slow  poisoning 
him,  the  termagan;"  or,  "That  termagan  is  slow  poisoning 
him;"  or,  "  He  is  failing,  and  she,  I  think,  is  dosing  him  with 
slow  poison."  Then,  on  being  asked  why  he  did  not  "  see  into 
it,"  or  "look  about  it,"  ho  answered:  "Wait  till  he  is  dead; 
my  brother  in  Oshkosh  will  skin  her  alive,  and  I  will  see  her 
in  prison;"  or,  "Wait;  if  he  dies,  my  brother  in  Oshkosh  will 
skin  her  alive,  and  I  will  have  lier  in  prison  —  in  state's 
prison."  The-  objection  that  the  plaintiff  was  allowed  to  tes- 
tify that  she  supposed  the  defendant  referi-ed  to  her  when  he 
used  the  word  "  termagan,"  would  seem  not  to  be  well  taken, 
especially  as  she  testified  in  another  connection  that  in  the 
conversation  "  my  name  was  mentioned,"  "  the  conversation 
referred  to  my  husband  and  myself,"  and  all  the  evidence 
tended  to  show  it  could  not  refer  to  any  one  else.  Opinions  of 
witnesses  as  to  the  person  to  whom  pronouns  and  ambiguous 
words  applied,  have,  however,  been  allowed  by  the  courts. 
Miller  V.  Butler^  6  Gush.,  72;  Leonard  v.  AUerij  11  Cush., 
241;  2  Greenl.  Ev.,  §  417.  It  seems,  however,  that  before  a 
witness  will  be  allowed  to  give  his  opinion  that  words  were 
used  in  some  other  than  their  ordinary  sense,  the  foundation 
must  first  be  laid  by  proving  facts  giving  a  peculiar  character 
to  the  expressions  used.  Dainea  v.  Hartley^  3  Exch.,  200.  But 
here  the  error,  if  any,  was  cured  by  the  nature  of  the  evidence 
given. 

Within  the  rule  laid  down  by  the  exchequer  chamber,  with 
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the  sanction  of  Lord  Denman,  0.  J.,  above  quoted,  and  which 
we  approve,  it  would  seem  that  the  trial  court  here  could  not 
do  otherwise  than  hold  that  the  words  spoken  were  capable  of 
the  meaning  ascribed  to  them  bj  the  innuendoes,  and  that  the 
jury  were  justified  by  the  evidence  in  holding  that  such  mean- 
ing was  truly  ascribed  to  them.  This  being  so,  the  nonsuit 
was  properly  denied.  If  it  be  conceded  that  we  are  correct  in 
this,  it  will  hardly  be  contended  that  the  damages  awarded 
were  excessive. 

Was  there  any  error  in  charging  or  refusing  to  charge  the 
jury?  The  court  charged  the  jury  to  consider,  among  other 
things,  "  all  the  evidence  on  both  sides  touching  the  moral 
character  of  the  plaintiff,"  but  was  silent,  or  af  least  left  it 
somewhat  vague  or  indefinite,  as  to  what  effect,  if  any,  good 
or  bad  character  should  have  in  determining  the  amount  of 
damages  to  be  awarded.  Accordingly,  the  counsel  for  the  de- 
fendant requested  the  court  to  charge,  in  effect,  that  "in 
actions  of  this  kind  a  person  of  bad  character  was  not  entitled 
to  the  same  measure  of  damages  as  one  of  good  character;'' 
and  if  they  found  for  the  plaintiff,  and  also  found  that  her 
"general  character '' was  bad,  "such  bad  character  must  be 
considered  by ''  them  in  fixing  the  amount  of  damages,  and 
that  they  were  at  liberty  to  find  a  verdict  for  the  plaintiff  for 
nominal  damages  only.  The  court  did  tell  the  jury  that 
they  had  "  the  right  to  give  nominal  damages,"  but  nowhere 
gave  the  substance  of  what  was  contained  in  the  other  portion 
of  the  instructions  so  requested.  In  actions  of  slander,  it  is 
well  settled  that  the  plaintiff's  general  character  is  involved  in 
the  issue;  and  evidence  showing  what  it  is,  and  consequently 
its  true  value,  may  be  offered  on  either  side  to  affect  the 
amount  of  damages.  2  Greenl.  Ev.,  §  275;  £!arl  of  Leicester 
V.  Walter,  2  Campb.,  N.  P.,  251;  Lamed  v.BuffintonjZ 
Mass.,  546;  Stone  v.  Vamey,  7  Met,  86;  Burnett  v.  Simp- 
hinsj  24  III,  264.  The  rule  thus  stated  has  frequently  re- 
ceived the  sanction  of  this  court  Maxwell  v.  Kennedyy  60 
Vol.  LIV— 7 
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Wis.,  645;    Wilson  v.  Noonan^  27  Wis.,  599;    B 


I ,  22  Wis.,  372;  Ilaskina  v.  Liimsden^  10  Wis.,  359. 

Whether  plaintiff,  in  the  first  instance  and  before  his  character 
has  been  assailed,  can  give  evidence  of  his  own  good  char- 
acter, it  is  not  necessary  here  to  decide.  The  question  of 
character,  therefore,  being  involved,  and  under  the  evidence 
made  material  for  the  jury  to  consider,  was  it  error  to  refrain 
entirely  from  instructing  the  jury  as  to  the  effect  of  such  evi- 
dence upon  the  amount  of  damages  to  be  awarded?  The 
decisions  of  this  court  lead  to  the  conclusion  that  a  party  has 
a  right  to  a  direct  and  positive  instruction  upon  a  point  ma- 
terial to  the  issue  and  the  evidence,  if  requested  in  time;  and 
if  such  request  is  refused,  and  the  point  involved  therein  is  not 
covered  by  the  general  charge,  or  is  left  vague  or  indefinite,  the 
judgment  will  be  reversed.  lingers  v.  Brightman^  10  Wis.,  55 ; 
Roberts  v.  McGrathy  38  Wis.,  52;  Wheeler  v.  Konat^4tQ  Wis., 
398;  Tupper  v.  Uuson^  id.,  647;  Conners  v.  State^  47  Wis.,  523. 
Similar  rules  have  been  adopted  by  other  courts.  Livingston 
V.  Ins.  Co.y  7  Cranch,  644;  Taylor  v.  Hillyer^  3  Blackf.,  433; 
WasKburn  v.  Traoyy  2  D.  Chip.,  128;  Fletcher  v.  Howard^  2 
Aikens,  115;  Plummer  v.  Gheen^  3  Hawks,  66;  Zabrishiev. 
SmUh,  13  K  Y.,  322. 

Because  the  court  did  not  conform  to  this  well  established 
rule  in  the  particular  mentioned,  the  judgment  of  the  circuit 
court  must  be  reversed,  and  the  cause  remanded  for  a  new  trial. 

By  the  Court, —  So  ordered. 
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December  14,  1881 -^  January  10,  1882. 

Dedication:  Adverse  Possession.  (1)  What  essential  to  talidity  a^ 
dedication,  (2, 3)  Evidence  as  to  dedication,  and  as  to  adverse  pos' 
session, 

1.  There  cannot  be  a  dedication  to  a  limited  portion  of  the  pnblic;  and  an 

acceptance  by  the  pablic  is  necessary  to  a  valid  dedication. 

2.  Words  parportinsf  to  grant  a  strip  of  land  to  a  city,  inserted  in  a  deed  to 

a  third  person  of  lots  adjoining  such  strip,  while  of  no  effect  as  a  convey- 
ance to  the  city,  may  be  evidence  of  the  grantor's  intent  to  dedicate  such 
strip  to  the  public. 
8.  On  the  question  whether  a  certain  strip  of  land  in  a  city  is  a  public  alley, 
evidence  is  admissible  to  show  that  such  strip  has  been  taxed  by  the  dty 
ever  since  its  organization;  that  it  has  been  sold  by  the  county,  with 
other  lands,  for  taxes,  and  deed»  given  on  such  sales;  that  it  appeared 
as  an  alley  on  none  of  the  authorized  maps  of  the  city;  that  the  city  has 
never  authorized  or  accepted  the  dedication;  that  the  strip  has  never 
been  nsed  by  the  public,  but  only  by  the  adjoining  lot-owners;  and  that 
plaintiff  went  into  possession  of  it  more  than  ten  years  before  the  action, 
and  fenced  it  in  with  her  adjoining  lot,  has  cultivated  and  built  upon  it, 
and  has  paid  taxes  upon  it  every  year  for  about  ten  years,  except  when 
it  was  sold  for  taxes ;  such  evidence  tending  strongly  to  show  both  a  non- 
acceptance  of  the  alleged  dedication,  and  a  title  in  plaintiff  by  adverse 
possession.    Lemon  v,  Hayden,  13  Wis.,  160,  distinguished. 

APPEAL  from  the  Circuit  Court  for  Outagamie  County. 

This  action  was  brought  by  a  married  woman  and  her  hus- 
band for  a  trespass  upon  her  land  in  that  the  defendant  unlaw- 
fully entered  upon  the  same  and  piled  timber  thereon.  The 
answer,  in  addition  to  a  general  denial,  alleged  that  the  land  in 
question  was  a  public  way  or  alley,  and  that  defendant  owned 
land  immediately  adjoining  it  The  court  found  the  facts  in 
defendant's  favor;  and  from  a  judgment  pursuant  to  the  find- 
ing, plaintifis  appealed. 

For  the  appellants  there  was  a  brief  by  Oeorge  C.  DuMnson 
and  Bamea  (b  Chodlandj  and  <>ral  argument  by  Mr.  Bamee 
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For  the  respondent  there  was  a  brief  by  Collins  c&  Pierce, 
and  oral  argument  by  Mr.  Pierce. 

Cole,  C.  J..  The  contention  on  the  trial  was,  whether  the 
locus  where  the  alleged  trespass  was  committed,  was  a  public 
alley  or  the  private  property  of  S.  A.  Trerice.  The  court  be- 
low held  that  it  had,  for  a  long  time  prior  to  the  act  com- 
plained of,  been  a  public  alley  or  thoroughfare.  The  four 
deeds  offered  in  evidence,  which  were  executed  by  David  Kim- 
ball, conveying  lots  bounded  by  the  alley,  were  certainly  com- 
petent to  show  that  Kimball,  the  owner  of  the  land,  had 
dedicated  to  the  public  use  a  strip  in  the  rear  of  the  defendant's 
lot,  twenty  feet  wide,  and  extending  north  from  Edwards  street 
106  feet,  as  and  for  a  public  street.  Some  of  the  deeds  con- 
tain words  of  grant  purporting  to  convey  the  strip  to  the  city 
of  Appleton;  but  as  the  city  was  a  stranger  to  these  deeds,  it 
is  doubtful  if  any  other  or  different  effect  can  be  given  them 
than  to  say,  as  in  Barteau  v.  West,  23  Wis.,  416,  that  they 
clearly  show  an  intention  on  the  part  of  the  owner  to  dedicate 
the  strip  for  a  public  alley.  There  could  not  be  a  dedication 
to  a  limited  part  of  the  public  (Tapper  v.  Hueon,  46  Wis., 
646),  and  the  language  of  the  instruments  repels  any  inference 
that  there  was  an  intention  to  restrict  the  dedication,  if  it  were 
competent  for  the  owner  to  do  so.  But  it  is  elementary  law, 
that  to  constitute  a  valid  dedication  there  must  not  only  be  an 
intention  on  the  part  of  the  owner  of  the  land  to  dedicate,  but 
there  must  also  be  an  acceptance  of  the  dedication  by  the  pub- 
lic It  was  claimed  in  this  case  that  the  city  of  Appleton  had 
never  in  fact  accepted  the  dedication  of  the  alley  to  the  public 
use,  nor  in  any  manner  recogn^ized  it  as  a  public  way.  And, 
as  tending  to  prove  such  non-acceptance  of  the  dedication,  the 
plaintiff  offered  to  show  that  the  strip  in  question  had  been 
taxed  by  the  city  of  Appleton  ever  since  it  had  been  a  city; 
that  it,  with  other  lands,  had  been  sold  by  the  county  for  taxes, 
and  tax  deeds  given;  that  upon  none  of  the  authorized  plats 
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of  the  city  does  this  alleged  alley  appear;  that  the  city  has 
never  recognized  nor  accepted  the  dedication  of  the  alley;  that 
it  has  never  been  used  by  the  public,  but  only  by  the  adjoining 
lot-owners;  that  the  plain tiflE  S.  A.  Trerice  went  into  posses- 
sion  of  the  strip  about  the  year  1866,  and  fenced  the  same 
with  her  adjoining  lot;  and  that  she  has  cultivated  the  alley,  has 
improved  and  placed  buildings  upon  it,  and  has  paid  taxes  on 
it  every  year  since  the  first  tax  deed  was  given,  in  May,  1S68, 
except  when  it  was  sold  for  taxes.  All  this  evidence  was  ob- 
jected to,  and  excluded  by  the  court.  It  seems  to  us  that 
this  evidence  was  pertinent  to  the  issue,  and  was  improperly 
ruled  out.  It  surely  tended  very  strongly  to  prove  a  non- 
acceptance  of  the  dedication  of  the  alley  by  the  public  authori- 
ties. Nay,  more;  it  was  calculated  to  establish  the  fact  that 
the  plain tifE  S.  A,  Trerice  had  been  in  the  adverse  possession 
of  the  strip  under  claim  of  title  exclusive  of  any  other  right, 
founding  such  claim  upon  written  instruments  as  being  a  con- 
veyance of  the  strip,  for  more  than  ten  years,  or  until  the  bar 
of  the  statute  had  run  in  her  favor. 

But  it  was  urged  by  the  learned  counsel  for  the  defendant^ 
that  the  mere  fact  that  the  land  over  which  the  alley  ran  was 
taxed  by  the  city,  would  not  justify  the  inference  that  the  grant 
or  dedication  had  not  been  accepted  by  the  public  But  that 
fact,  taken  in  connection  with  the  other  facts  which  the  plaintiff 
proposed  to  prove,  namely,  that  the  city  had  never  in  any  way 
recognized  the  alley  as  a  public  way,  and  that  it  bad  never 
been  used  as  such  by  the  public,  but  had  been  enclosed  by  a 
fence  for  years  with  the  plaintiff's  lot,  and  had  been  occupied, 
improved  and  exclusively  used  as  private  property — would 
raise  an  irresistible  presumptfon  that  the  dedication  had  never 
been  accepted,  and  that  the  public  authorities  declined  to  ac- 
eept  it.  It  may  well  be,  as  the  same  counsel  argue,  impossible 
for  the  city  to  set  watchmen  who  will  guard  its  highways  and 
alleys  against  the  encroachments  of  avaricious  people,  who  are 
on  the  alert  to  appropriate  that  to  which  they  have  no  exdu- 
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Bive  right,  or  to  prevent  some  blandering  assessor  from  assess- 
ing public  streets  for  taxation;  bat  it  is  reasonable  to  suppose 
that  the  local  authorities  would  not  suffer  its  highways  to  be 
taxed  and  sold,  and  tax  deeds  given  upon  them,  and  then  let 
them  be  fenced  up  and  used  as  private  property,  for  a  series 
of  years,  without  asserting  the  rights  of  the  public  in  the  matter. 

In  the  case  of  Lemon  v.  Hayderiy  13  Wis.,  160,  the  high- 
way, though  taxed  by  the  city  and  county  authorities,  was  con- 
tinuously and  publicly  used' as  a  highway;  consequently  it  was 
held  that  the  acts  of  the  city  and  county  officers  in  taxing  it 
and  selling  it  for  taxes  were  really  no  evidence  that  the  public 
did  not  regard  and  treat  it  as  a  highway  by  dedication.  But 
that  case,  in  its  leading  facts,  is  so  unlike  the  one  at  bar  as  to 
require  no  comment  to  mark  the  distinction.  It  must  also  be 
borne  in  mind  that  this  is  not  iTdedication  of  the  alley  by  means 
of  a  plat  which  was  made  out,  certified,  acknowledged  and  re- 
corded in  conformity  to  the  statute  upon  the  subject,  so  as  to 
bring  the  case  within  the  doctrine  of  Jaratddt  v.  Morgan^  48 
Wis.,  245,  and  that  class  of  cases.  It  was  proposed  to  show 
that  the  alley  did  not  appear  upon  any  authorized  map  or  plat  of 
the  city  or  of  block  38.  And  in  any  view  which  we  have  been 
able  to  take  of  the  case,  it  seems  to  us  the  judgment  of  the 
circuit  court  must  be  reversed,  and  a  new  trial  awarded. 

By  the  Court. —  It  is  so  ordered. 


Stsasseb  vs.  Conkldj. 

December  14, 1881  —  January  10, 1882. 

Ratification. 


One  who  aooepts,  with  knowledge  of  all  the  &dB,  the  avails  of  a  compioroiso 
and  setUement  of  a  controversy,  made  in  his  behalf  without  authority, 
thereby  ratifies  the  settlement;  and  ratification  in  that  manner  of  a  part 
of  the  nnaathoriaed  transaction  is  a  ratification  of  the  whole. 
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APPEAL  from  the  Circnit  Court  for  OtUagamie  County. 

The  facts  in  this  case  are  substantially  as  follows:  One 
Fisher  sold  and  conveyed  to  one  Craney  two  lots  in  the  village 
of  Seymour,  on  which  was  a  hotel.  Craney  gave  Fisher  his 
promissory  notes  (presumably  for  purchase  money)  for  $2,300, 
and  executed  to  Fisher  a  mortgage  on  the  lots  to  secure 
payment  thereof.  These  securities  are  dated  February  26, 
1876.  At  the  same  time  Fisher  assigned  to  Craney  two  pol- 
icies of  insurance  for  $13,000  each,  on  the  personal  property 
in  such  hotel;  and  the  policies,  in  case  of  loss,  were  made  pay- 
able to  Fisher  as  his  interest  might  appear.  March  13,  1876, 
Fisher  sold  and  transferred  the  notes  and  mortgage  of  Craney 
to  the  plaintiff.  April  1,  1876,  Craney  and  wife  conveyed 
the  mortgaged  premises  to  the  defendant.  The  consideration 
expressed  in  the  deed  is  $4,000.  It  contains  the  covenants 
usual  in  a  warranty  deed,  with  the  following  limitation  or 
exception  to  the  covenants  of  seizin  and  against  incumbrances: 
"Except  a  mortgage  thereon  for  the  sum  of  $2,300,  dated 
February  26,  1876."  At  the  same  time  Craney  assigned  to 
the  defendant  both  of  said  policies  of  insurance.  About  June 
1st  one  of  the  policies  expired,  and  the  defendant  procured  its 
renewal.  Without  the  direction  of  the  defendant,  the  renewed 
policy  also  provided  that  the  loss,  if  any,  should  be  payable  to 
Fisher  as  his  interest  might  appear.  The  defendant  paid 
Craney  $1,700  on  account  of  the  purchase  money,  and  it  does 
not  appear  that  he  gave  any  note  or  written  acknowledgment 
for  the  residue  thereof.  Soon  after  the  transactions  above 
stated,  the  hotel  building  and  some  or  all  of  the  insured  prop- 
erty was  destroyed  by  fire.  The  loss  was  afterwards  adjusted 
between  the  defendant  and  the  insurers  at  $795.27,  and  drafts 
for  that  amount,  payable  to  the  defendant  and  Fisher,  were 
forwarded  to  the  agent  of  the  insurance  companies  at  Appleton. 
Fisher  had  ceased  to  have  any  interest  in  the  insurance  money, 
but  plaintiff  claimed  the  money  by  virtue  of  the  assignment 
to  him  of  the  Craney  mortgage.    The  defendant  claimed  that 
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the  money  belonged  to  him  absolately,  and  refnsed  to  assign 
the  policies  to  the  plaintiff  upon  request  of  the  latter.  Jnl}'  3, 
1876,  the  plaintiff  gave  one  Herman  Erb,  of  Appleton,  a  power 
of  attorney  authorizing  him  to  collect  and  receive  the  money 
on  said  policies.  Erb  thereupon  assumed  to  act  as  the  agent 
of  the  plaintiff  in  respect  to  his  whole  business  with  the  defend- 
ant, and  entered  into  an  agreement  with  the  latter  on  behalf 
of  the  plaintiff,  to  the  effect  that  the  plaintiff  should  receive 
from  the  insurance  agent  $653.27  of  the  insurance  money,  and 
from  the  defendant  a  conveyance  of  the  mortg^ed  premises 
in  full  payment  and  satisfaction  of  his  claim  against  the  de- 
fendant on  the  Craney  mortgage.  The  plaintiff  was  soon  after 
fully  informed  of  what  Erb  had  done  in  his  behalf,  and  the 
terms  of  the  settlement  negotiated  by  him  with  the  defendant. 
Having  such  information  the  plaintiff  received  the  above 
amount  of  insurance  money  from  Erb,  but,  at  the  same  time, 
denied  his  authority  to  make  the  settlement,  and  refused  to 
accept  the  conveyance  of  the  mortgaged  premises  which  the 
defendant  had  duly  executed  and  left  with  Erb.  The  plaintiff 
has  not  offered  to  return  such  insurance  money  to  the  defend- 
ant, but  has  applied  it  upon  the  Craney  mortgage.  Tliis  action 
was  brought  to  recover  the  balance  of  the  mortgage  debt  of 
$2,300,  after  deducting  therefrom  the  insurance  money  re- 
ceived by  the  plaintiff.  It  is  alleged  in  the  complaint,  and 
the  testimony  tends  to  prove,  not  only  that  the  defendant  pur- 
chased the  mortgaged  premises  subject  to  the  Craney  mort- 
gage, and  that  the  amount  of  the  mortgage  debt  was  deducted 
from  the  price  agreed  to  be  paid  for  the  premises,  but  also 
that  he  expressly  agreed  with  Craney,  by  parol,  to  pay  such 
debt.  On  the  other  hand,  the  defendant  denies  in  his  answer 
and  in  his  testimony  that  he  made  any  such  agreement  He 
also  alleges  the  settlement  with  Erb,  the  payment  to  the  plaintiff 
of  the  insurance  money,  and  the  execution  of  the  conveyance 
of  the  mortgaged  pi*emises  to  him,  as  an  accord  and  satisfac- 
tioa  of  the  cause  of  action  stated  in  the  complaint.    On  the 
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foregoing  facts,  which  appear  from  the  pleadings  and  proofs, 
the  court  directed  the  jnrj  to  find  for  the  defendant,  and  they 
did  80.  The  plaintiflE  appealed  from  the  judgment  entered 
pursuant  to  the  verdict. 

For  the  appellant  there  was  a  brief  by  Barnes  cfe  Ooodland^ 
and  oral  argument  by  Mr.  Ooodland.  They  contended  that 
plaintiff,  in  receiving  and  retaining  the  insurance  money, 
merely  kept  what  he  claimed  was  legally  and  equitably  due 
him,  independently  of  the  unauthorized  agreement  of  the 
agent  (Hollenback  v.  Shayer,  16  Wis.,  499);  and  that  the  most 
that  could  be  claimed  for  the  defendant  in  respect  to  a  ratifi- 
cation by  plaintiff  of  the  agent's  unauthorized  settlement  was, 
that  it  was  a  question  of  fact,  which  should  have  been  submit- 
ted to  the  jury. 

For  the  respondent  there  was  a  brief  by  Collins  c&  Pierce, 
and  oral  argument  by  Mr.  Pierce.  To  the  point  that  plaintiff 
had  fully  ratified  the  settlement  made  by  his  agenr,  by  taking 
and  retaining  the  money  paid  by  defendant  on  such  settlement, 
they  cited  Story  on  Oon.,  3d  ed.,  §  164;  F.  L,  &  T.  Co,  v. 
Walworth,  1  Coms.,  433;  Palmerton  v.  Huxfoi'd,  4  Denio,  166; 
Armstrong  v.  Gilchrist,  2  Johns.  Cas.,  424;  Saveland  v. 
Oreen^  40  Wis.,  438;  Paine  v.  Wilcox^  16  id.,  217-18;  Beat 
V.  Park  JF.  Ins.  Co.,  id.,  246;  Fargo  v.  Ladd,  6  id.,  106; 
Reid  V.  Hihbard,  id.,  176;  Ballston  Spa  Bank  v.  Marine 
Banky  16  id.,  125. 

Lyon,  J.  There  was  a  controversy  between  the  parties  as 
to  whether  the  defendant,  when  he  purchased  the  hotel  prop- 
erty, agreed  with  Craney  to  pay  the  notes  given  by  Oraney  to 
Fisher,  and  assigned  by  the  latter  to  the  plaintiff,  and  also  as 
to  whether  the  insurance  money  belonged  to  the  plaintiff  or  to 
the  defendant.  These  controversies  were  settled  by  the  defend- 
ant and  Mr.  Erb,  the  latter  assuming  to  act  for  the  plaintiff. 
By  the  terms  of  the  settlement  the  plaintiff  was  to  receive 
$653.77  of   the  insurance  money,  and  a  conveyance  of  the 
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premises  mortgaged  by  Craney  to  Fisher  to  secure  the  pay- 
ment of  the  notes,  and  to  release  the  defendant  from  all  claim 
on  the  mortgage.  This  was  declared  to  be  a  full  settlement  of 
all  matters  between  the  parties.  The  plaintifE  afterwards  re- 
ceived the  insurance  money  thus  stipulated  to  him.  He  did 
•so  with  full  knowledge  that  Erb  had  assumed  to  act  as  his 
agent  in  negotiating  the  settlement  with  the  defendant,  and 
with  full  knowledge  of  the  terms  of  the  settlement  The  evi- 
idence  of  this  is  undisputed  and  conclusive.  True,  at  the  same 
time  the  plaintiff  refused  to  accept  the  deed  of  the  mortgaged 
premises,  and  denied  that  Erb  had  authority  to  make  the  set- 
tlement. But  he  received  and  retained  the  fruits  of  the  settle- 
ment—  the  insurance  money. 

No  rule  of  law  is  more  firmly  established  than  the  rule  that 
if  one,  with  full  knowledge  of  the  facts,  accepts  the  avails  of 
an  unauthorized  treaty  made  in  his  behalf  by  another,  he 
thereby  ratifies  such  treaty,  and  is  bound  by  its  terms  and  stip- 
ulations as  fully  as  he  would  be  had  ho  negotiated  it  himself. 
Also,  a  ratification  of  part  of  an  unauthorized  transaction  of 
an  agent  is  a  confirmation  of  the  whole.  If  authorities  are 
desired  to  propositions  so  plain  as  these,  they  abound  in  the 
decisions  of  this  court,  many  of  which  are  cited  in  the  briefs 
of  counsel.  Under  the  above  rules  it  is  entirely  immaterial 
whether  Erb- was  or  was  not  authorized  to  make  the  settlement 
with  the  defendant.  If  not  authorized,  the  plaintiff,  by  re- 
ceiving the  money  with  full  knowledge  of  the  terms  of  settle- ' 
ment,  ratified  and  confirmed  what  he  did,  and  cannot  now  be 
beard  to  allege  his  agent's  want  of  authority. 

It  will  not  do  to  say  that  the  plaintiff  was  entitled  to  the 
money  he  received,  and  might  receive  and  retain  it  as  his  own 
without  regard  to  the  settlement  That  was  the  very  point  of 
the  controversy  between  the  parties.  Manifestly  each  claimed 
the  money  in  good  faith,  and  we  cannot  determine  from  the 
record  before  us  which  was  entitled  to  it;  and  it  is  immaterial 
whether  one  or  the  other  was  so  entitled,  there  being  a  real 
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controversy  between  them  on  that  question.  It  was  therefore 
a  very  proper  case  for  negotiation  and  compromise  between 
them;  and  under  the  circumstances  they  must  both  bo  held 
bound  by  the  settlement.  The  evidence  of  ratification  is  con- 
clusive, and  there  was  nothing  for  the  jury  to  determine  in 
that  behalf.  Hence,  the  court  properly  directed  the  jury  to 
find  for  the  defendant 

The  foregoing  views  dispose  of  the  case,  and  render  it  un- 
necessary to  determine  the  question,  which  was  very  ably 
argued  by  counsel,  whether  a  parol  agreement  by  the  defendant 
to  pay  the  mortgage  debt  (if  he  so  agreed)  is  within  the  statute 
of  frauds,  and  therefore  invalid.  TVe  leave  that  question 
undetermined. 

By  the  Court. — The  judgment  of  the  circuit  court  is 
affirmed. 


BOBCHAEDT  VS.   ThB  "WauSAU   BoOM   CoMPANY. 

December  15, 1S81— January  10, 1882. 

Plowagb  of  Land.    (1)  When  not  a  cause  of  action.    (2)  What  questions 

for  the  jury, 
EbybbsaIj  of  Judgment:   (3)  For  refusal  to  instruct. 

1.  A  company  which  has  constructed  works  (in  this  case  a  boom)  in  a  public 

river,  in  a  proper  manner  and  by  authority  of  the  legislature,  is  not 
liable  for  damages  for  flowage  of  land  caused  by  an  extraordinary  freshet 
BQch  as  the  company  could  not  reasonably  have  anticipated  and  pro- 
vided against,  even  though  such  damages  may  have  been  to  some  extent 
occasioned  by  the  presence  of  such  works  in  the  liver. 

2.  The  question  whether  in  a  given  case  the  freshet  causing  the  danger  was 

of  such  unusual  and  extraordinary  character  as  to  excuse  a  party  from 
foreseeing  and  providing  against  it,  is  for  the  jury  under  proper 
instructions. 

3.  Where  an  instruction  asked,  which,  though  not  in  the  best  form,  defines 

the  law  with  substantial  correctness,  is  rejected,  and  no  correct  instruc- 
tion upon  the  same  point  is  given,  this  is  error,  if  prejudicial  to  the 
appellant 
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APPEAL  from  the  Circuit  Court  for  Outagamie  County. 

Action  for  injury  to  plaintiff's  land  from  flowage.  Plaint- 
iff had  a  verdict;  a  new  trial  was  refused;  and  defendant 
appealed  from  a  judgment  pursuant  to  the  verdict. 

The  principal  question  involved  will  suflSciently  appear  from 
the  opinion. 

For  the  appellant  there  was  a  brief  by  Silverthorn  <&  Hur- 
ley^ and  oral  argument  by  Mr.  Hurley. 

For  the  respondent  there  was  a  brief  signed  by  M.  M. 
Charles^  his  attorney,  with  Finch  <&  Barbery  of  counsel,  and 
a  supplemental  brief  by  Finch  db  Bai'ier^  and  oral  argument 
by  Mr.  Charles  and  Mr.  Barber. 

Orton,  J.  This  actiQU  is  brought  to  recover  damages  to 
the  premises  of  the  plaintiff,  situated  above  the  works  of  the 
boom  company  on  the  Wisconsin  river,  by  flowage  caused  by 
such  works.  The  company  was  authorized  to  construct  and 
maintain  such  works  at  that  place,  and  in  such  manner,  by  a 
charter  granted  by  the  legislature  of  this  state  by  chapter  45, 
P.  &  L.  Laws  of  1871.  There  was  evidence  tending  to  show 
that  in  ordinary  seasons  of  high  water  said  premises  were  not 
at  all  flowed,  and  that  the  great  freshets,  which,  together  with 
the  works  of  the  company,  caused  the  flowage  complained  of, 
were  uncommon,  unusual  and  extraordinary,  and  could  not 
have  been  reasonably  contemplated,  anticipated  or  expected  at 
the  time  such  works  were  constructed. 

In  Cohn  V.  Wausau  Boom  Co.,  47  Wis.,  814,  it  was  held 
that,  under  the  amendment  of  its  charter  by  chapter  256, 
Laws  of  1873,  this  company  was  a  qiuisi  public  corporation,  and 
an  agent  of  the  state  for  the  improvement  of  the  Wisconsin 
river.  The  seventh  instruction  asked  by  the  appellant  was  as 
follows:  "I  charge  you  that,  if  the  evidence  convinces  yon 
that  the  damages  claimed  were  only  incidental  to  an  additional 
rise  of  water  during  extraordinary  freshets,  although  such  ad- 
ditional rise  of  water  was  caused  by  the  temporary  stoppage 
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of  logs  at  defendant's  works,  the  plaintifi*  cannot  recover  in 
this  action."  We  think  the  refusal  of  the  court  to  give  this 
instruction  was  error.  It  was  contended  by  the  learned  coun- 
sel of  the  respondent,  that  this  instruction  was  in  effect  given 
in  the  general  charge;  but  we  are  unable  to  tind  any  part  of 
the  general  charge  containing  this  principle,  viz.:  that  for 
damages  occasioned  solely  by,  and  which  were  only  incidental 
to,  an  additionar  rise  of  water  in  the  river  during  extraor- 
dinary freshets,  the  company  is  not  liable,  notwithstanding 
they  might  have  been  to  some  extent  occasioned  by  its  works 
being  in  the  river.  These  works  were  lawfully  and  rightfully 
in  the  stream,  and  the  company  should  be  held  responsible 
only  for  all  direct  and  proximate  consequences,  and  perhaps 
for  such  consequences  indirect  and  remote  or  incidental  as 
might  have  been  reasonably  expected  to  follow  from  their  con- 
struction and  maintenance.  This  we  understand  to  be  the 
extent  of  the  rule;  and  injuries  incidental  only  to  natnral  oc- 
currences which  are  so  extraordinary,  unusual  and  uncommon 
that  they  could  not  have  been  reasonably  contemplated,  antici- 
pated or  expected,  are  damnum  absqtie  injuria.  In  applica- 
tion to  this  case,  the  doctrine  may  be  stated,  that  this  company 
would  be  liable  for  all  damages  by  flowage  back  of  the  waters 
of  the  river  occasioned  by  their  works,  in  all  such  conditions 
of  therivei^.as  might  have  been  reasonably  anticipated  or  ex- 
pected. Such  conditions  would  be  not  only  the  natural  rise 
aud  fall  of  the  waters  during  the  year,  but  also  the  floods  and 
freshets  which  occur  annually,  or  at  longer  periods  or  inter- 
vals, if  regularly,  and  which  from  having  been  known  to  occur 
at  such  periods  or  intervals  might  be  reasonably  expected  to 
occur  again.  But,  on  the  other  hand,  if  no  damages  whatever 
result  from  these  works  during  the  ordinary  and  usual  fluctu- 
ations of  the  river,  and  the  damages  complained  of  resulted 
from  a  flood  which  to  the  same  extent  had  never  occurred  but 
once  before,  so  far  as  known,  and  that  very  long  ago,  and 
which  might,  not  reasonably  have  been  expected  to  occur  again^ 
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and  which  was  so  tfnusual  or  phenomenal  as  to  excite  wonder 
or  surprise,  then  they  cannot  be  recovered.  It  is,  of  course, 
very  difficult  to  lay  down  any  certain  rule  by  which  such  oc- 
currences are  to  be  deemed  to  be  so  extraordinary  and  unusual 
as  to  exempt  the  company  from  liability  for  their  consequences 
in  connection  with  their  works;  and  such  matter  may  properly 
be  left  to  the  judgment  of  the  jury,  under  an  instruction  by 
the  court  in  which  this  principle  of  the  law  is  clearly  stated. 
This  principle  is  of  the  utmost,  importance  to  the  existence 
and  purposes  of  corporations  which  are  created  to  build  and 
maintain  works  of  internal  improvement,  in  part  for  the  pub- 
lic benefit,  by  the  investment  of  private  capital.  All  of  the 
ordinary  and  natural  consequences  of  their  works  may  well 
have  been  contemplated  and  expected,  and  their  ability  to 
meet  such  consequences  and  compensate  for  such  damages  as 
would  be  likely  to  occur  may  be  ample  and  constantly  main- 
tained; but  one  extraordinary  and  unforeseen  event,  happen- 
ing from  natural  causes,  against  which  no  provisions  or 
precautions  are  or  could  be  made,  may  sweep  away  in  a  day 
or  an  hour  not  only  all  of  their  profits  but  their  capital,  and 
bankrupt  and  destroy  the  corporation  itself.  It  view  of  such 
extraordinary  risks  and  liazards,  capital  would  not  be  likely  to 
seek  such  an  investment,  and  such  enterprises,  of  great  public 
importance  and  benefit,  would  be  avoided.  But,  without  fur- 
ther illustration  or  vindication  of  the  principle,  we  think  there 
was  evidence  in  this  case  from  which  the  jury  might  have 
found  such  facts  as  would  have  warranted  its  application,  and 
as  required  its  statement  as  a  matter  of  law  in  the  instruction 
asked.  This  doctrine  has  been  recognized  and  approved  and 
clearly  stated  by  this  court,  as  well  as  by  other  courts,  and  is 
made  to  rest  upon  the  common  and  familiar  rule  of  damages, 
that  only  such  can  be  recovered  as  do  naturally  and  would  ordi- 
narily follow  from  and  are  proximate  to  the  cause,  or  such 
as  might  have  been  contemplated,  anticipated  or  expected  to 
result  from  such  a  cause. 
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In  Alexander  v.  City  of  Milwaukee^  16  Wis.,  247,  this 
principle  was  not  involved,  and  the  city  was  held  exempt  from 
liability  for  the  flooding  of  the  plaintiffs  land  by  the  waves 
of  the  lake  being  driven  by  winds  from  the  cast,  bnt  which 
would  not  have  submerged  it  if  the  works  had  not  been  con- 
structed, on  the  ground  that  the  works  were  built  in  a  lawful 
and  discreet  manner  by  the  city,  wholly  for  the  public  benefit, 
and  in  the  precise  way  authorized  by  the  legislature.  It  may 
not  be  necessary  to  decide  the  question,  but  we  are  inclined  to 
think  that  a  corporation  such  as  this  is  defined  to  be  in  Cohn 
V.  Wausau  Boom  Co.^  eupra^  as  quasi  public,  and  the  agent 
of  the  state  in  constructing  its  works,  does  not  stand  upon  the 
same  footing  with  municipal  corporations  making  improve- 
ments for  the  public  benefit,  as  in  the  above  case.  The  prin- 
ciple here  involved  is  found  in  the  maxim,  causa propinqua 
non  remota  spectatuTy  and  iu  application  to  this  case  it  is  well 
stated  in  the  text  of  Angell,  W.  C,  §  349:  "If  in  the  case  of 
the  obstruction  of  a  public  river  it  appears  that  injury  result- 
ing therefrom  arose  from  causes  which  might  have  been  fore- 
seen, such  as  ordinary  periodical  freshets,  or  the  collection  of 
ice,  he  whose  superstructure  is  the  immediate  cause  of  the 
mischief  is  liable  for  the  damages.  On  the  other  hand,  if  the 
injury  is  occasioned  by  an  act  of  Providence,  which  could  not 
have  been  anticipated,  no  person  can  be  liable."  This  is  the 
head-note  to  the  case  of  Bell  v.  McClintockj  9  "Watts,  119, 
closely  analogous  to  this  case  in  the  injury  of  the  lands  of  the 
plaintiff  by  flowage  caused  by  the  works  of  the  defendant 
across  the  river  below.  The  injuries  complained  of  were  of 
two  descriptions:  those  which  arose  from  the  ordinary 
freshets  which  were  of  common  and  periodical  occurrence, 
and  those  which  arose  from  the  extraordinary  floods  of  two 
certain  years.  The  court  below-  ruled  that  the  defendant 
was  liable  for  all  damages  from  the  ordinary,  common 
and  expected  floods  of  the  season,  but  not  for  those  oc- 
casioned  by  the  imcommon,  unexpected   and  extraordinary 
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flopds.  These  rulings  are  approved;  and,  after  stating  tlie 
true  mie  of  liability  for  the  ordinary  freshets  or  floods  which 
might  have  been  expected  with  considerable  certainty  at  fixed 
tinnes  and  seasons,  it  is  said  in  the  opinion:  "Bat  when  the  in- 
jury arises  from  some  cause  out  of  the  ordinary  course,  from 
some  unusual  cause  —  as,  for  instance,  from  a  flood  or  freshet 
such  as  has  been  described  by  the  witnesses, —  the  owner  of 
the  dam  is  not  Kable.  It  is  damnum  absque  injuria.  They 
are  not  such  accidents  as  ordinary  foresight  or  prudence  could 
guard  against" 

In  Sabine  V,  Johnson^  35  Wis.,  185,  "the  [circuit]  court 
was  asked  to  instruct  the  jury  that,  in  determining  the  plaint- 
iflPs  right  to  recover,  they  were  to  consider  the  increased 
flowage  of  his  land  at  an  ordinary  stage  of  water  only,  and  not 
the  effects  of  freshets."  The  court  refused  so  to  instruct,  and 
this  court  affirmed  such  ruling  on  the  ground  that  the  instruc- 
tion "does  not  limit  the  exemption  from  liability  to  the  effects 
of  those  unusual  and  extraordinary  freshets  which  human 
sagacity  cannot  foresee,  nor  experience  foretell;"  and  cited 
approvingly  the  above  text  from  Angell  on  W.  C. 

In  Allen  v.  City  of  Chippewa  Falls^  52  Wis.,  430,  tho 
liability  of  the  city  is  rested  on  its  negligence  in  not  pro- 
viding means  for  carrying  off  the  water  in  times  of  heavy 
rains  in  connection  with  its  other  works,  and  not  on  the  ground 
of  exemption  of  municipal  corporations  from  liability  for  in- 
juries to  property  not  taken  or  directly  affected  by  works  of 
improvement,  as  in  Alexander  v,  Milwaukee^  supra;  and  this 
court,  in  the  opinion  of  the  present  chief  justice,  says:  "The 
duty  of  providing  against  an  extfaordinary  rainfall  or  unusual 
freshet,  such  as  does  not  occur  but  once  in  a  series  of  years, 
which  persons  of  ordinary  prudence  would  not  think  of  guard- 
ing against,  is  a  burden  which  ought  not  to  be  imposed  upon 
the  city." 

In  Smith  v.  Agawam  Canal  Co,^  2  Allen,  355,  it  was  ad- 
mitted that  when  the  water  was  nnaffected  bv  ice  and  freshets 
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it  did  not  in  any  manner  affect  the  plaintiff's  mills  above,  and 
that  on  snch  occasions  the  water  and  ice  set  back  npon  the 
plaintiff's  premises;  and  the  court  says:  "From  these  facts  it 
is  a  necessary  consequence  that,  if  the  plaintiff  sustained  any 
damage  by  the  rise  of  water,  it  must  have  been  owing  to  the 
occurrence  of  freshets  and  extraordinary  floods."  For  the  re- 
sults of  such  causes  the  defendants  were  held  not  responsible. 
The  principle  seems  to  be  properly  expressed,  that  for  damages 
arising  from  "forces  casual  and  extraordinary"  the  parties 
constructing  such  works  in  or  across  rivers  are  not  I'esponsible. 
To  the  same  effect  are  Inhahitanta  of  China  v.  Sonthwicky  12 
Maine,  238;  Monongahela  Navigation  Co.  v.  Coon^  6  Barr, 
379;  and  May  or  ^  etc.^  of  N,  Y.  v.  Bailey,  2  Denio,  433. 

In  Gray  v.  Harris,  107  Mass.,  492,  the  evidence  was  that 
such  a  flood  had  occurred  once  or  twice  before,  but  at  long  in- 
tervals, and  the  court  below  directed  a  verdict  for  the  defend- 
ant on  the  ground  that  such  a  flood  could  not  have  been 
reasonably  anticipated  as  a  matter  of  law.  This  ruling  was 
reversed  because  the  question  was  one  of  fact  upon  the  evi- 
dence, and  should  have  been  submitted  to  the  jury,  and  it  is 
said  in  the  opinion:  "  It  is  impossible  for  us  to  say  judicially, 
upon  this  evidence,  that  this  was  so  great  a  freshet  that  the 
defendant  was  not  bound  to  anticipate  and  provide  against  it." 

This  principle  is  distinct  from  that  which  exempts  municipal 
corporations  from  liability  for  injuries  to  lands  not  taken  or 
directly  affected  by  works  of  improvement  constructed  solely 
for  the  public  benefit  according  to  law,  and  from  that  which  is 
expressed  in  Panton  v.  Holland,  17  Johns.,  92,  "  that  a  possi- 
ble damage  to  another  in  the  cautious  and  prudent  exercise  of 
a  lawful  right  is  not  to  be  regarded,  and  if  a  loss  is  the  conse- 
quence it  is  damnum,  aiaqtie  injicria.^^ 

It  is  therefore  only  intended  to  be  decided  in  this  case  that, 

as  there  was  evidence  tending  to  show  that  the  flood  and  freshet 

which  caused  the  idamages  complained  of  was  so  unusual  and 

extraordinary  that  the  plaintiffs  could  not  have  anticipated  or 
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expected  it,  snch  fact  should  have  been  snbmitted  to  the  jury 
under  an  instrnction  clearly  presenting  this  principle.  The 
instruction  asked  is  not  very  clearly  expressed  to  present  it, 
but  its  meaning  is  sufficiently  apparent,  and  we  think  the  cir- 
cuit court  ought  to  have  given  this  instruction  as  asked,  or  one 
more  clearly  expressing  the  principle  intended. 

By  the  Court. — ^The  judgment  of  the  circuit  court  is  reversed, 
and  the  cause  remanded  for  a  new  trial  therein. 


Smith  vs.  Sheeey. 
December  15,  1881  —  January  10, 1882, 

Res  Adjudicata.    (1)  What  questions  previously  adjudged  herein. 

Towns:  Boundaries.  (2)  Statute  as  to  change  of  boundaries:  in  what  re- 
spects mandatory. 

Tax  Deeds:  Limitation  of  Actions.  (3)  Tax  deeds,  when  mere  nullities. 
(3-^)  Limitation  of  actions  on  tax  deeds. 

1.  By  the  decision  in  a  former  appeal  herein  (50  Wis.,  210),  it  was  determined 

that  ch.  92  of  1872,  annexing  certain  townships  to  the  village  of  Shawano, 
was  anconstitutional,  and  that  the  lands  here  in  question  were  not  taxa- 
ble by  the  authorities  of  said  village.  But  the  question  arising  on  this 
appeal,  whether  said  lands  were  taxable  by  the  authorities  of  the  town 
of  Seneca,  is  not  res  adjudicata  by  that  decision,  the  parties  having 
omitted,  upon  the  former  trial,  at  the  requtet  of  the  court  below,  to 
litigate  that  question. 

2.  The  statutes  (sees.  670,  671,  B.  S.)  prescribing  the  form  in  which  orders 

and  determinations  of  a  county  board  for  changing  the  boundaries  of 
towns  shall  be  mode,  and  requiring  their  publication,  are  mandatory, 
and  must  be  substantially  complied  with,  to  effect  such  a  change. 
8.  A  tax  deed,  after  the  expiration  of  the  statutory  period  of  limitation,  is 
conclusive  of  the  regularity  of  the  proceedings  upon  which  it  is  based, 
only  in  cases  where  the  lands  were  taxable  by  the  town  or  other  taxing 
district  whose  authorities  assumed  to  levy  the  tax.  In  other  cases,  as 
where  the  lands  were  outside  of  the  jurisdiction  of  such  town  or  other 
taxing  district,  the  sale  and  deed  are  mere  nullities,  and  do  not  set  the 
statutes  to  running. 
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4  8ecti<m  1210e»  R.  8.,  was  designed  merely  to  limit  4he  time  for  hrmging 
the  equitable  action  therein  mentioned,  by  the  original  land-owner,  and 
does  not  prevent  the  rqnning  in  his  favor  (when  he  is  in  possession  of  the 
land)  of  the  limitation  prescribed  by  sec  1210(i. 

5.  To  stop  the  ranning  of  the  statute  of  limitations  on  tax  deeds,  against  the 
former  owner,  it  is  sufficient  that  he  be  in  actual  and  open  possession  for 
any  considerable  portion  of  the  statutory  period;  and  npon  the  facta 
found  in  this  case  (recited  below),  defendant's  possession  is  held  to  have 
been  sufficient  for  that  purpose. 

[6.  It  is  an  open  question  in  this  court,  whether  a  tax-title  claimant  who  has 
never  acquired  the  actual  possession  of  the  land,  can  recover  against  the 
former  owner,  as  damages  (under  sec  4269,  R.  S.)f  for  timber  removed 
by  such  former  owner  while  the  land  was  in  his  possession,  its  highest 
market  value  between  such  removal  and  the  trial.] 

APPEAL  from  the  Circuit  Court  for  Shawano  County. 

Action  for  a  trespass  to  land,  and  the  removal  therefrom  of 
pine  timber.  Plaintiff  claimed  title  to  the  land  under  a  tax 
deed  from  the  county  of  Shawano,  based  upon  a  sale  for  non- 
payment of  taxes  assessed  npon  the  land  in  1872,  by  the  town 
of  Seneca  in  said  county.  The  case  is  further  stated  in  the 
report  of  the  decision  of  a  former  appeal  herein,  found  in  50 
Wis.,  pp.  210-218. 

The  facts  found  by  the  court  on  the  second  trial,  bearing 
upoa  the  question  of  defendant's  actual  possession  of  the 
premises  in  dispute  at  any  time  between  the  recording  of 
plaintiffs  tax  deed  (April  12,  1877),  and  the  expiration  of  the 
statutory  period  of  limitation,  were  substantially  as  follows: 
The  lands  described  in  the  tax  deed,  and  here  in  dispute,  were 
the  whole  of  a  certain  sec  3,  except  the  east  half  of  the  north- 
west quarter  thereof.  On  the  2d  of  January,  1877,  plaintiff 
and  defendant  entered  into  a  contract  in  writing,  by  which  de- 
fendant was  to  cut  and  remove,  during  that  year,  the  pine 
timber  on  said  excepted  half-quarter  section,  which  then  was 
and  has  ever  since  been  the  property  of  the  plaintiff.  Soon 
after  the  execntion  of  this  contract,  one  Martin,  employed  by 
defendant  to  remove  said  timber,  built  shanties  on  the  south 
^if  of  the  southeast  quarter  of  said  section,  and  occupied 
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them  with  a  crew  of  men  until  the  spring  of  1877,  as  defend- 
ant's agent,  and  made  a  road  from  the  east  half  of  the  north- 
west quarter  of  the  section,  to  a  point  on  the  river  near  said 
shanties,  for  the  purpose  of  moving  the  timber  from  said 
east  half-quarter  section,  pursuant  to  the  contract  just  de- 
scribed. Said  "  Martin  road  "  passed  over  the  south  half  and 
northwest  quarter  of  the  southeast  quarter,  and  also  over  the 
northeast  quarter  of  the  southwest  quarter  of  said  section  3; 
and  it  was  convenient  to  occupy  and  use  said  road  and  also 
said  shanties  on  the  land  in  dispute,  in  order  to  cut  and  re- 
move the  timber  from  the  east  half  of  the  northwest  quarter. 
Before  Martin  vacated  said  shanties  in  the  spring,  he  had  cut 
and  removed  from  the  east  half-quarter  just  mentioned,  a  por- 
tion of  the  timber,  leaving  several  hundred  thousand  feet  still 
thereon;  but  he  did  not  at  that  time  cut  or  remove  any  timber 
from  the  land  in  dispute.  After  Martin  vacated  said  shanties 
in  the  spring  of  1877,  they  remained  unoccupied  until  Novem- 
ber 12,  1877.  On  the  2d  of  October,  1877,  one  Davis,  the 
former  owner  of  the  land  embraced  in  the  tax  deed,  executed 
and  delivered  to  defendant  a  contract  of  sale  of  all  the  pine 
timber  on  said  land,  together  with  all  the  timber  on  forty 
other  forty-acre  tracts,  by  which  contract  defendant  had  ten 
years  in  which  to  remove  the  timber  from  all  of  said  tracts. 
Said  contract  of  sale  was  never  recorded;  but  plaintiff  knew 
o.f  defendant's  entry  into  possession  soon  after  the  contract 
was  made,  though  he  did  not  know  of  any  acts  of  possession 
by  defendant  between  March  25  and  December  25,  1878.  Be- 
fore March  25,  1878,  both  defendant  and  Davis  had  actual 
notice  of  the  tax  deed  to  plaintiff  and  his  claim  to  own  the 
land  under  it,  but  they  both  supposed  the  deed  to  be  illegal 
because  of  a  resolution  of  the  county  board  purporting  to 
cancel  it;  and  no  action  was  commenced  by  either  Davis  or 
the  defendant  to  recover  possession  of  the  land  or  to  set  aside 
the  tax  deed.  Prior  to  the  logging  season  of  1877-8,  the  de- 
fendant and  Martin  made  an  arrangement  by  which  defendant 
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was  to  remove  the  timber  still  remaining  on  the  east  half  of 
the  northwest  quarter  of  said  section  [pursuant  to  Martin's 
contract  with  the  plaintiff].  Between  the  12th  and  IStlt  of 
November,  1877,  the  defendant,  by  his  agents  and  servants, 
went  into  the  shanties  above  mentioned,  for  the  purpose  of 
cutting  and  removing  said  remaining  timber  of  said*  east  half- 
quarter  section,  and  also  the  timber  embraced  in  the  contract 
between  Davis  and  the  defendant,  claiming  'the  right  to  so 
enter  under  his  contract  with  Davis,  and  not  under  the  plaint- 
iff; and  he  occupied  said  shanties  for  the  purpose  just  men- 
tioned in  the  winter  season,  and  for  agricultural  purposes  in 
the  spring  and  summer,  until  the  trial  of  this  action;  ''but 
during  the  season  of  1877  and  1878  he  cut  no  timber  and  made 
no  roads  after  the  18th  of  March,  1878,  until  November,  1878, 
when  he  again  cut  roads,  and  repaired  other  roads  on  the 
land."  During  said  season  of  1877-78,  defendant  did  not 
cut  the  remaining  timber  of  plaintiff^s  east  half-quarter  sec- 
tion above  described.  Up  to  November  12,  1877,  no  timber 
was  cut  on  the  lands  embraced  in  the  tax  deed,  and  they,  and 
the  whole  township  in  which  tliey  lie,  were  wholly  wild  and 
uncultivated.    From  about  November  12  to  December  25, 

1877,  defendant's  agents  and  servants  were  engaged  in  making 
and  repairing  logging  roads  on  the  land  embraced  in  defend- 
ant's contract  with  Davis,  and  they  made  new  or  repaired  old 
roads  (including  the  "Martin  road")  on  every  forty-acre  traQt 
in  the  section.    Between  November  12,  1877,  and  March  18, 

1878,  defendant  cut  timber  (in  amonnts  varying  from  5,000  to 
300,000  feet)  on  each,  except  five,  of  the  fourteen  forties  in- 
cluded in  the  tax  deed.  In  the  spring  of  1878  he  also  cleared 
for  agricultural  purposes  about  two  and  a-half  acres  in  the 
south  half  of  the  southeast  quarter  of  the  section,  in  the 
neighborhood  of  the  shanties  above  mentioned,  and,  by  his 
servants,  occupied  said  slianties  and  clearing  during  the  spring, 
summer  and  fall  of  that  year;  and  from  that  time  until  the 
trial  cultivated  the  cleared  land  in  the  summer  season,  and  in 
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the  winter  season  occupied  the  shanties  for  the  purpose  of  lum* 
bering  upon  the  lands  in  dispute  and  other  lands  claimed  bj 
him.  About  Ifoveraber  1,  1878,  he  went  into  said  shanties, 
by  his  servants,  for  the  purpose  of  cutting  the  timber  on  the 
land  described  in  his  contract  with  Davis,  and  also  the  timber 
on  plaintiff's  east  half-quarter  section  above  described ;  and  he 
occupied  said  shanties  until  the  spring  of  1879.  Between 
Kovember  1  and  December  25,  1878,  his  servants  and  agents 
worked  in  repairing  the  "  Martin  road  *'  and  other  roads  made 
in  1877,  over  the  lands  included  in  the  Davis  contract,  and 
also  in  making  new  roads  through  various  parts  of  the  section. 
Between  March  25  and  December  25,  1878,  no  timber  was  cut 
or  removed  from  any  of  the  lands  in  dispute,  nor  any  roads 
worked  thereon.  During  all  the  times  above  mentioned,  "  it 
was  the  custom  of  lumbermen  and  parties  putting  in  timber 
to  make  logging  roads  and  shanties  upon  wild  lands  wherever 
they  were  wanted  for  that  purpose,,  without  regard  to  the 
ownership  of  the  land,  and  such  practice  was  always  acqui- 
esced in  without  objection  by  the  owners  of  such  lands,  and 
was  known  to  the  parties  to  this  action." 

Both  parties  took  various  exceptions  to  these  findings;  but 
no  useful  end  will  be  served,  apparently,  by  specifying  the 
exceptions. 

Upon  the  facts  found,  the  court  held  that  before  the  statute 
of  limitations  had  run  upon  the  tax  deed,  in  plaintiff's  favor, 
the  defendant  and  those  under  whom  he  claims  had  entered 
into  such  possession  and  occupancy  of  each  forty-acre  tract  of 
the  premises  in  dispute,  as  disengaged  the  bar  of  the  statute 
and  relieved  the  defendant  from  the  conclusive  effect  of  the 
tax  deed;  and  that  defendant  was  entitled  to  a  judgment  dis- 
missing the  complaint  From  the  judgment  accordingly  en- 
tered in  defendant's  favor,  the  plaintiff  appealed. 

For  the  appellant  there  was  a  brief  by  Hastings  c&  Greene^ 
and  oral  argument  by  Mr.  Cfreene. 

For  the  respondent  there  were  separate  briefs  by  Moses 
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Hooper  and  Finch  <&  Barber^  and  oral  argument  by  Mr. 
Hooper  and  Mr.  Barher. 

Oassoday,  J.  This  case  was  here  upon  a  former  appeal.  60 
Wis.,  210.  It  is  now  urged  that  it  was  found  on  the  first  trial, 
and  that  consequently  this  court  then  held,  that  the  lands  in 
question  were  in  the  town  of  Seneca,  and  hence  that  such  de- 
cision is  res  adjudicdta.  It  is  true,  the  court  found,  on  the 
first  trial,  that  the  lands  in  question  were  a  part  of  the  terri- 
tory specified  in  chapter  92,  P.  &  L.  Laws  of  1872,  and  that 
before  the  passage  of  that  chapter  they  were  a  part  of  the  ter- 
ritory of  the  town  of  Seneca,  and  that  they  were  taxed  both  in 
Seneca  and  the  village  of  Shawano,  and  hence  that  the  deed 
taken  thereon  was  void  by  reason  of  the  payment  of  the  taxes 
levied  by  the  village,  and  because  the  lands  were  not  in  the 
village,  nor  taxable  in  Seneca.  But  it  appears  from  a  stipula- 
tion in  the  record^  signed  by  the  attorneys  for  the  respective 
parties,  and  sanctioned  by  the  trial  judge,  June  29,  1880,  re- 
citing the  rulings  of  the  court,  that  the  defendant  refrained 
from  going  into  his  whole  defeiise  at  the  request  of  the  trial 
judge,  and  that  if  the  judgment  should  be  reversed  the  cause 
was  to  be  remanded  for  a  new  trial,  and  judgment  not  to  be 
directed  by  the  court  on  that  appeal.  The  cause  was  reversed, 
and  remanded  for  a  new  trial,  in  accordance  with  the  stipula- 
tion, and  for  the  reasons  therein  expressed.  50  Wis.,  218. 
Under  these  circumstances  we  must  hold  that  the  former 
decision  of  this  court  only  went  to  the  extent  of  holding  the 
act  of  1872  unconstitutional,  and  that  under  it  the  village  of 
Shawano  had  no  jurisdiction  to  levy  a  tax  upon,  nor  collect  a 
tax  from,  the  lands  in  question,  and  hence  all  other  questions 
were  left  open  for  litigation  on  the  second  trial.  Thus  tlie 
question  litigated  upon  the  first  trial  was  not  whether  the  town 
of  Seneca  had  jurisdiction  to  levy  and  collect  the  tax  from  the 
lands,  but  whether  the  village  of  Shawano  had  such  jurisdic- 
tion.   The  question  litigated  upon  the  second  trial  was  not 
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whether  the  village  of  Shawano  had  jurisdiction  to  levy  and 
collect  the  tax  from  the  lands,  bat  whether  the  town  of  Sen- 
eca had  such  jurisdiction. 

Confessedly  the  lands,  at  the  time  the  taxes  in  question  were 
levied  and  assessed,  were  not  in  the  town  of  Seneca,  unless 
they  were  attached  by  an  unpublished  order  of  the  county 
board,  passed  March  29,  1872,  and  entered  in  the  minutes. 
Undoubtedly  the  county  board  had  the  power  to  change 
the  boundaries  of  towns  therein,  in  case  proceedings  were 
had  in  the  manner  prescribed  in  sections  28,  33,  ch.  13, 
K.  S.  1858;  sections  670,  671,  R  S.  The  statute  also  pre- 
scribed the  form  in  which  all  such  orders  and  determina- 
tions should  be  carried  into  effect.  Section  29,  ch.  13,  R.  S. 
1858,  now  subd.  11,  sec.  670,  R.  S.  The  order  passed  was  not 
in  the  form  prescribed,  but  substantially  different,  and  at- 
tempted to  attach  one  piece  of  territory  to  one  town  and  an- 
other to  another  town,  on  mere  motion.  The  record  is  this: 
^*0n  motion  of  Carl  Schmitz,  the  board  of  supervisors  do  order 
and  determine  that  town  28,  range  14,  be  attached  to  the  town 
of  Herman  for  town  purposes,  and  that  town  28,  range  18,  be 
attached  to  the  town  of  Seneca  for  town  purposes." 

The  statute  also  provided  that  whenever  such  order  or  de- 
termination was  made,  the  same  should  be  published  in  sprae 
newspaper,  and  a  copy  of  such  publication  furnished  to  each  of 
the  town  clerks  of  the  county,  to  be  kept  by  them  on  file  in  their 
respective  offices.  Sections  30, 31,  ch.  13,  R  S.  1858 ;  section  674^ 
R  S.  It  also  required  that  whenever  the  board  organized  a  new 
town  or  altered  the  boundaries  of  any  town  in  their  county,  they 
should  cause  a  plat  and  record  to  be  made  thereof,  by  their 
clerk,  specifying  the  name  and  boundaries  of  such  town,  which 
plat  and  record  should  be  kept  in  the  office  of  such  clerk. 
Section  39,  ch.  13,  R  S.  1858;  section  673,  R  S.  By  a  com- 
pliance  with  these  several  statutory  requirements,  the  respect- 
ive town  officers,  and  the  county  officers,  as  well  as  the  public, 
would  be  fully  advised  of  the  precise  boundaries  of  every 
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town,  and  all  confusion,  like  that  in  the  present  case,  would 
be  obviated.  Such  boundaries  are  essential  to  the  existence  of 
a  town.  C.  <&  N.  W.  Railway  Co.  v.  Tawn  of  Oconto^  60 
Wis.,  193,  194.  The  legislative  intent  was  thereby  clearly 
indicated,  and  the  importance  of  a  compliance  with  these 
statutory  requirements  cannot  be  overestimated.  Every  citizen 
is  directly  interested  in  knowing  the  town  he  lives  in.  It  is 
liable  to  enter  into  the  description  of  every  piece  of  real  estate 
conveyed.  Every  voter  decides  for  himself,  and  at  his  peril, 
as  to  the  boundary  lines  of  his  town.  Can  it  be  claimed  that 
the  statute  as  to  the  form  and  publication  of  the  order  and  de- 
termination in  question  are  merely  directory,  thus  opening  the 
door  for  interminable  mistakes  upon  the  part  not  only  of  citi- 
zens, but  of  town  oflBcers?  If  the  attempt  to  detach  territory 
from  one  town  and  add  it  to  another,  or  to  attach  more  terri- 
tory to  an  organized  town,  is  so  defective  as  not  to  protect  the 
voter  or  the  tax-payer,  can  it  be  held  that  it  is  nevertheless 
sufficient  to  protect  and  vest  title  in  the  tax-title  claimant? 

It  seems  to  us  that  the  statutes  relating  to  the  form  and  pub- 
lication of  the  order  and  determination  are  mandatory,  and 
must  be  substantially  complied  with  in  order  to  effect  a  change 
of  boundary.  It  was  in  effect  so  held  in  Stat4  v.  Pierce^  35 
"Wis.,  93.  In  ClarJe  v.  Janeaville  it  was  held  by  this  court 
that  the  charter  of  the  city  did  not  go  into  effect  until  pub- 
lished, notwithstanding  a  question  under  the  charter  within 
its  terms  was,  prior  to  such  publication,  submitted  to  the  voters 
and  voted  npou.  13  Wis.,  414;  10  Wis.,  135.  In  PeUU  v. 
May^  34  Wis.,  674,  it  was  held,  in  effect,  that  where  a  charter 
requires  an  ordinance  to  be  published,  it  is  of  no  effect  until 
publication,  and  that  the  defect  is  not  waived  by  failure  to 
specifically  ohject.  See  also  Nevada  v.  Rogers^  10  Nov.,  250; 
Antonia  v.  Gaiild^  34  Texas,  49.  In  view  of  these  adjudica- 
tions, as  well  as  upon  principle,  we  are  clearly  of  the  opinion 
that  the  attempt  to  attach  the  township  in  question  to  the 
town  of  Seneca  by  the  unpublished  order  and  determination 
referred  to,  was  ineffectual  to  accomplish  the  purpose. 
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It  is  claimed,  however,  that,  conceding  this  to  be  true,  yet 
there  was  not  such  want  of  jurisdiction  in  the  tax  proceedings 
prior  to  the  tax  deed  as  to  prevent  the  statute  of  limitation 
running  in  favor  of  the  plaintiff;  and  a  very  ingenious  and 
forcible  argument  is  made  in  support  of  such  claim.  The 
gist  of  the  contention  is,  that  the  order  of  the  board  gave 
color  of  authority  to  the  town  of  Seneca  to  assess  and  levy 
the  tax  in  question,  and  that  when  the  deed  was  issued  it  he- 
Qs^m^  prima  facie  evidence  of  the  regularity  of  all  proceedings, 
from  the  valuation  by  the  assessors,  inclusive,  up  to  the  exe- 
cution of  the  deed,  and  hence  the  deed  was  sufficient  to  set 
the  statute  of  limitation  running.  In  support  of  the  propo- 
sition, counsel  rely  principally  upon  Knox  v.  Clevela?idy  13 
Wis.,  245;  and  Oconto  Co.  v.  Jerrardj  46  Wis.,  317. 

In  Knox  V.  Cleveland  the  attempt  was  made  to  show  that 
part  of  the  taxable  lands  in  the  district  had  been  '^deliberately 
and  intentionally  omitted  ;'^  but  the  time  prescribed  by  the  stat- 
ute had  already  run.  In  giving  the  opinion  of  the  court,  Dixon, 
0.  J.,  said :  "  We  are  of  opinion  that  the  statute  put  these  matters 
at  rest,  and  that  the  appellant  cannot  go  into  them.  'It  made  the 
deed,  in  the  first  \xi^tBXi(i.%  prima  facie  evidence  of  the  regularity 
of  all  proceedings  from  the  valuation  by  the  assessor,  inclusive, 
up  to  the  execution  of  the  deed.  The  levy  of  taxes  followed 
the  valuation.  The  deed  was  therefore  presumptive  evidence 
that  the  taxes  were  properly  levied.  It  was  like  evidence  that 
all  taxable  property  within  the  district  was  duly  assessed.  .  .  • 
The  statute  has  closed  the  door  to  their  investigation." 
This  view  is  reiterated  and  pressed  with  great  force,  by  the 
late  chief  justice,  in  Oconto  Co.  v.  Jerrard,  But  there  is  an  im- 
portant qualification  mentioned  in  each  of  those  cases,  which 
seems  to  be  peculiarly  applicable  here.  Judge  Dixon,  in  Knox 
V.  Cleveland^  said:  "  The  general  authority  of  the  taxing  of- 
ficers, and  the  liability  of  the  land  to  taxation,  being  conceded, 
all  other  questions  are  at  an  end.  If  either  of  them  were 
wanting,  another  question  would  be  presented.  It  might  then 
be  urged  that  there  was  a  defect  of  iurisdiction;  that  the  sale 
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was  altogether  nnauthorized  and  void,  and  passed  no  title  or 
color  oftitle^  and  famished  nothing  upon  which  the  statutory 
bar  could  operate.''  Page  285.  This  language  is  quoted  with 
approval  by  the  late  chief  justice,  and  he  adds  that  it '' suggests 
the  only  condition  of  things  to  which  the  statute  will  not  ap- 
ply—  want  of  authority  ab  initio  of  the  taxing  oflScers  to  put 
the  taxing  power  in  motion.  ,  .  ,  Property  exempt  from 
taxation  by  law  is  excepted  from  all  authority  to  levy  taxes, 
and  is  as  much  without  the  jurisdiction  of  taxing  officers  as  if 
it  were  without  their  taxing  district  or  without  the  state.  A 
tax  cannot  attach  to  it,  because  it  is  not  a  subject  of  taxation. 
The  power  of  taxation  is  an  attribute  of  sovereignty,  and  can 
be  exercised  only  under  express  authority  of  the  sovereign. 
Every  tax  in  this  state  must  be  expressly  authorized  by  statute. 
The  state  acts  through  its  municipalities,  and  the  municipali- 
ties act  through  their  officers;  .  •  .  and  when  municipalities 
or  their  taxing  officers  assume  to  levy  a  tax  or  to  institute  a 
tax  proceeding  not  authorized  by  statute,  they  are  outside  their 
functions,  and  are  not  acting  virtute  officii.  They  are  not  in 
the  exercise  of  the  sovereign  power  of  taxation,  and  are  as  pow- 
erless to  tax  as  private  persons.  Their  whole  proceeding  is  a 
mere  usurptction,  and  absolutely  void  throughout  for  all  pur- 
poses. In  such  a  case  there  is  nothing  for  the  statute  of  limit- 
ations to  act  upon."    Pages  327,  823. 

Are  these  expressions  applicable  to  the  case  before  us?  As 
already  observed,  the  court  found  that  March  29,  1872,  none 
of  the  lands  in  question  were  in  the  town  of  Seneca.  On  that 
day  the  county  board  attempted  to  attach  the  township  within 
which  the  lands  were  situated,  to  the  town  of  Seneca,  for  town 
purposes,  by  simply  adopting. a  motion  to  that  effect,  and  en- 
tering the  same  upon  their  records,  but  which  was  never  pub- 
lished. Of  course,  the  board  were  bound  to  know  the  law,  and 
that  without  publication  the  order  was  nugatory.  This  case 
must  therefore  be  determined  the  same  as  it  would  have  been 
had  no  snch  order  been  made.    This  being  so,  can  we  apply 
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the  qualifying  langaage  above  quoted  to  the  facts  of  this  case! 
Can  we  say  thatthe  lands  in  question  were  subject  to  taxation 
when  they  were  not  in  the  town  which  attempted  to  impose 
the  tax?  Not  being  in  the  town,  did  taxing  officers  of  the 
town  have  authority  to  put  the  taxing  power  of  the  town  in 
motion  as  to  such  lands?  Could  the  town  officers  get  jurisdic- 
tion over  the  lands  for  the  purposes  of  taxation  under  the 
statute,  without  a  substantial  compliance  with  the  express 
conditions  of  the  statute?  The  lands  being  without  the  town, 
were  they  still  liable  to  taxation  within  the  town?  If  the  town 
lines  of  Seneca  did  not  limit  the  jurisdiction  of  the  officers  of 
that  town  to  the  property  therein  contained,  for  the  purposes 
of  taxation,  then  to  what  lands  outside  of  the  town  did  such 
jurisdiction  not  extend?  Could  such  town  officers  exercise  an 
attribute  of  sovereign  power  under  the  statute  not  conferred 
upon  them  by  the  statute,  nor  by  any  action  of  the  county 
board  under  the  statute?  Does  a  state  act  through  the  town, 
and  the  town  through  its  officers,  in  the  imposition  of  taxes 
upon  any  land  they  may  choose,  however  remote  from  their  ter- 
ritorial limits,  or  only  upon  such  as  are  placed  within  their 
jurisdiction  by  apt  proceedings  under  the  statute? 

If  the  lands  in  question  were  not  within  the  jurisdiction  of 
the  town  of  Seneca  for  the  purposes  of  taxation,  then,  most 
certainly,  they  were  exempt  from  the  imposition  of  any  tax  by 
the  officers  of  the  town.  Exemption  by  territorial  exclusion 
would  seem  to  bar  the  imposition  of  a  tax  as  effectually  as  an 
express  statutory  exemption.  When  one  town  is  given  juris- 
diction to  impose  taxes  upon  the  lands  within  its  territorial 
limits,  it  necessarily  excludes  every  other  town  from  exercising 
the  same  jurisdiction  within  such  limits,  and  this  in  turn  ex- 
cludes every  other  town  from  exercising  such  jurisdiction  over 
lands  outside  of  its  territorial  limits.  Whenever,  therefore,  to 
use  the  language  of  the  late  chief  justice,  above  quoted,  the 
"taxing  officers  assume  to  levy  a  tax  or  to  institute  a  tax  pro- 
ceeding not  authorized  by  statute  [that  is,  without  the  taxing 
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district],  they  are  ont»ide  of  their  fanctions,  and  are  not  acting 
virtute  officii.  They  are  not  in  the  exercise  of  the  sovereign 
power  of  taxation,  and  are  as  powerless  to  tax  as  private  per- 
sons. Their  whole  proceeding  is  a  mere  usurpation,  and  abso« 
lately  void  throughout  for  all  }>arposes.  In  such  a  case  there 
is  nothing  for  the  statute  of  limitations  to  act  upon.'' 

The  facts  in  the  case  before  us  seem  to  bring  it  directly 
within  the  rule  thus  tersely  stated.  The  taxing  officers  of  the 
town  of  Seneca  being  without  jurisdiction  to  impose  the  tax  in 
question  upon  these  lands  outside  of  the  territorial  limits  of 
the  town,  we  must  hold,  in  the  language  of  Dixon,  C.  J.,  above 
quoted,  ^'that  the  sale  was  altogether  unauthorized  and  void, 
and  passed  no  title  or  color  of  title^  and  furnished  nothing 
upon  which  the  statutory  bar  could  operate."  That  language 
was  evidently  borrowed  from  the  opinion  of  the  court  in 
McKee  v.  Lamherton^  2  Watts  &  Serg.,  114,  therewith  cited. 
That  case  was  where  seated  lands  were  sold  for  taxes,  and  the 
court  said:  '^The  sale  of  such  land  is  altogether  unauthorized 
and  void,  and  passes  no  title  or  color  of  title;  it  being  unseated 
lands  which  the  act  of  assembly  authorizes  to  be  assessed  with 
taxes  and  sold  for  their  payment.  In  respect  to  seated  lands 
there  is  no  jurisdiction  given  to  the  assessors  to  charge  the 
land  itself  with  a  tax,  the  remedy  to  recover  the  taxes  being 
against  the  owner  or  the  occupier  personally.  Kor  is  there 
any  jurisdiction  or  power  in  the  treasurer  to  sell  such  land  in 
any  case  whatever."  That  case  was  followed  by  Cranmer  v. 
Hally  4  Watts  &  Serg.,  36,  where  it  was  held  that  "a  sale  of 
land  by  the  treasurer,  which  was  seated  at  the  time  the  taxes 
were  assessed,  is  void,  and,  upon  a  recovery  of  possession  by 
the  owner,  the  purchaser  is  not  entitled  to  compensation  for 
his  improvements.  A  treasurer's  or  commissioner's  title  for 
unseated  land  does  not  confer  upon  the  purchaser  a  possession 
upon  which  he  may  count  in  claiming  title  by  the  act  of 
limitation." 

The  decision  of  this  case  upon  the  forme):  appeal  is  in  bar* 
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mmiy  with  the  conclusion  we  have  reached  upon  this  appeal, 
and  aptly  illustrates  the  soundness  of  the  rule.  It  was  there 
held  that  "an  uninhabited  tract  of  country,  nowhere  adjoining 
an  existing  village,  and  in  which  such  existing  corporation 
has  no  special  intei'est,  cannot  be  made  by  act  of  the  legisla- 
ture a  part  of  such  village  for  the  mere  purpose  of  increasing 
the  corporate  revenues  by  the  exaction  of  taxes,"  and  that  the 
special  act  by  which  such  annexation  was  attempted  was  un- 
constitutional and  void.  50  Wis.,  210.  There  the  village 
officers,  under  color  of  the  legislative  act,  assessed  these  lands 
and  levied  a  tax  thereon  for  the  same  year  that  the  taxes  in 
question  were  assessed  and  levied ;  and  the  then  owner  of  the 
land,  relying  upon  the  validity  of  such  assessment  and  levy 
under  such  legislative  enactment,  paid  what  he  probably  sup- 
posed to  be  a  valid  tax  upon  his  land;  but  the  court  held,  in 
effect,  that,  the  act  being  unconstitutional,  the  proceedings 
under  it  were  nullities.  Here,  without  auy  color  of  legislative 
authority  under  a  mere  unpublished  order  of  the  county  board, 
the  officers  of  Seneca  assumed  to  assess  these  lands  and  levy 
the  tax  in  question,  notwithstanding  they  were  at  the  time 
outside  the  territorial  limits  of  Seneca,  the  same  as  they  were 
in  law  outside  of  the  territorial  limits  of  the  village  of  Shar 
wano,  with  this  difference,  that  land-owner9  and  the  public 
generally  were  more  likely  to  believe,  and  had  much  more 
reason  for  believing,  that  the  lands  were  in  the  jurisdiction 
which  had  the  legislative  and  executive  sanction,  than  that 
they  were  within  a  jurisdiction  conferred,  by  a  mere  order  of 
the  county  board,  which,  for  aught  that  appears,  remained  a 
secret  with  the  members  of  that  body.  And,  notwithstanding 
\Ve  have  held,  in  effect,  that  the  assessment  and  levy  by  the 
village  under  the  legislative  and  executive  sanction  gave  no 
power  to  collect,  and  hence  that  payment  to  that  village  was 
ineffectual  to  satisfy,  yet  we  are  now  urged  to  hold  that  an 
assessment  and  levy  under  a  mere  unpublished  order  of  the 
county  board,  but  without  any  legislative  or  executive  sanction, 
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was  ander  such  color  of  antbority  as  to  support  the  tax  deed 
based  upon  such  assessment  and  levj,  and  to  set  the  statute 
running  in  favor  of  the  holder.  But  to  so  hold  wonld,  in  our 
opinion,  break  down  and  forever  destroy  the  dividing  line 
between  jurisdiction  and  want  of  jurisdiction  in  taxing  officers. 
It  would  be  a  license  to  town  officers  to  usurp  «»^ra-territorial 
jurisdiction  whenever  they  might  desire,  and  then  by  the  argu- 
ment  of  de  facto  authority  create  from  mere  waste  paper  mu- 
niments of  title  under  the  name  of  tax  deeds,  which,  supported 
by  a  statutory  bar,  would  divest  the  owner  of  lands  situated 
in  another  jurisdiction  of  all  title  and  possession,  even  when 
the  tax  imposed  by  the  rightful  jurisdiction  was  fully  paid, 
^o  authority  has  been  cited  giving  sanction  to  such  a  doctrine; 
and  even  if  there  were,  we  should  be  slow  to  follow  in  a 
pathway  necessarily  leading  to  much  confusion,  and  manifestly 
beset  with  great  peril  and  injustice  to  property  owners. 

But  even  if  we  were  disposed  to  take  a  different  view  of  the 
question  of  jurisdiction,  we  should  feel  constrained  to  hold 
that  the  case  was  correctly  decided  by  the  circuit  court. 

The  tax  deed  in  question  was  issued,  dated  and  recorded 
April  12,  1877,  and  based  upon  sales  made  and  certificates  is- 
sued in  1873,  for  alleged  taxes  on  the  lands  for  the  year  1872. 
This  action  was  commenced  December  8,  1879,  and  hence  it 
is  claimed  that  the  action  is  barred  by  the  following  statute: 
"  Every  action  or  proceeding  for  the  recovery  of  lands  hereto- 
fore sold,  or  which  may  hereafter  bo  sold,  for  the  non-payment 
of  taxes  heretofore  levied,  shall  be  commenced  within  nine 
months  after  the  recording  of  the  tax  deed,  and  not  thereafter: 
provided  that,  in  case  of  tax  deeds  issued  prior  to  the  twenty- 
fifth  day  of  March,  1878,  the  action,  if  not  then  barred,  must 
be  brought  within  nine  months  from  that  day,  and  not  there- 
after." Section  1210rf,  R  S.  Here  the  tax  deed  was  issued 
and  recorded  prior  to  March  25,  1878,  and  if  the  section  is  ap- 
plicable, the  plaintiff,  by  the  express  limitation  of  the  proviso, 
could  only  bring  this  action  ^^  within  nine  months  from  that 
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day,  and  not  thereafter,"  which  time  expired  December  25, 
1878,  while  the  action  was  not  commenced  until  nearly  a  year 
thereafter.  Counsel  concede  that  previous  statutes  in  the 
same  language  have  been  held  to  run  in  favor  of  the  former 
owner  when  in  possession  during  the  period  of  limitation. 
This  concession  is  undoubtedly  supported  by  authority. 
Edgertonv,  Bird^  6  Wis.,  527;  FaUcner  v.  Dorman^  7  Wis., 
388;  Knox  v.  Cleveland^  13  Wis.,  245;  Parish  v.  Eager ^  15 
Wis.,  532;'  Jones  v.  Collins^  16  Wis.,  594;  Lewis  v.  JDisher^ 
32  Wis.,  504;  Wilson  v.  Henry ^  35  Wis.,  241;  Stephenson  v. 
WilsonySr  Wis.,  482;  Smith  v.  Ford,  48  Wis.,  161. 

It  is  claimed,  however,  that  the  construction  which  would 
otherwise  be  put  upon  section  1210c?,  if  considered  by  itself, 
must  be  restricted  to  the  tax- title  claimant  by  reason  of  the 
legislative  intent  as  expressed  in  section  1210^,  B.  S.,  which 
limits  the  time  for  bringing  actions  or  proceedings  for  setting 
aside  or  cancelling  tax  sales,  tax  certificates  or  tax  deeds,  or  to 
restrain  the  issuing  of  the  same,  lo  nine  months.  The  argu- 
ment is,  that  such  equitable  action  or  proceeding  could  not  be 
brought  by  the  former  owner  unless  he  was  in  the  actual  pos- 
session of  the  land,  arid  hence  that  the  nine  months'  limitation 
provided  in  section  1210rf  could  not  have  been  intended  to 
give  still  further  protection  in  his  favor.  But  the  law  has  for 
some  years  been  settled  the  other  way.  In  Pier  v.  Fond  du 
Lac,  38  Wis.,  470,  it  was  held  that  one  who  has  the  legal  title 
to  land,  though  not  in  possession,  might,  independently  of 
the  statute,  maintain  a  suit  in  equity  in  the  nature  of  a  bill 
quia  timet  to  remove  a  cloud  upon  his  title.  See  Goodell  v. 
Blumer,  41  Wis.,  442. 

We  are  clearly  of  the  opinion  that  section  1210^,  R  S.,  was 
only  intended  to  limit  the  time  for  bringing  the  equitable  actions 
therein  mentioned  by  the  land-owner,  but  in  no  way  to  pre- 
vent the  running  of  section  1210rf,  R  S.,  in  his  favor  when  in 
possession,  or  against  him  when,  being  out  of  possession,  he 
brings  an  action  or  proceeding  for  the  recovery  of  lands  in  the 
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cases  therein  mentioned;  nor  does  it  prevent  the  mnning  of 
that  section  in  favor  of  or  against  the  tax-title  claimant  in  the 
cases  therein  mentioned.  The  limiting  of  the  time  within 
which  the  former  owner  may  commence  the  actions  designated 
in  section  1210«  in  no  way  deprives  him  of  the  protection 
against  actions  by  the  tax-title  claimant  given  by  section  1210^, 
when  such  owner  is  in  the  actual  possession.  The  contention  is, 
that  the  statute  gives  the  former  owner  in  actual  possession 
no  protection,  except  to  establish  his  title  by  an  equitable  ac- 
tion or  proceeding  brought  within  the  nine  months;  but,  if  he 
fails  to  bring  such  action  within  that  time,  the  tax- title  claiQi- 
ant  out  of  possession  may,  as  here,  commence  his  action,  not 
only  after  nine  months,  but  after  twenty  mouths,  notwith- 
standing the  section  requires  that  every  action  to  which  it  is 
applicable  ^^  must  be  brought  within  nine  months  "  from  March 
25, 1878,  "  and  not  thereafter."  We  are  clearly  of  the  opinion 
that  such  is  not  the  construction  to  be  put  upon  section  1210c?, 
but  that  the  tax-title  claimants  coming  within  its  provisions 
were  required  to  bring  their  actions  or  proceedings  within  nine 
months,  as  therein  prescribed.  There  are  three  cases,  however, 
excepted  from  the  jgrovisions  of  section  1210d  and  section 
1210^  by  section  1210/^,  and  these,  from  their  nature,  were  each, 
we  think,  for  the  benefit  and  protection  of  the  former  owner, 
and  neither  for  the  benefit  of  the  tax-title  claimant  nor  to  pre- 
vent the  statute  running  against  him.  They  are :  (1)  Where  the 
lands  were  not  liable  to  taxation;  (2)  where  the  taxes  on  such 
lands  have  been  paid;  (3)  where  the  lands  have  been  redeemed 
according  to  law.  The  last  clause  of  section  1189,  R  S.,  contains 
similar  exceptions.  These  exceptions  were  each  evidently  re- 
garded as  fundamental,  and  going  to  the  very  inception  and 
groundwork  of  the  tax  proceedings;  and  hence  the  provisions 
that  in  either  of  the  three  cases  mentioned  the  statute  should  not 
run  against  the  former  owner.  And  the  fact  that  one  of  these 
exceptions  is  where  the  lands  were  not  liable  to  taxation,  gives 
force  to  oar  views  above  expressed  on  the  question  of  juria- 
Vou  UV— 9 
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diction;  for,  as  there  stated,  lands  not  situated  within  the  town 
or  taxing  district  are  not  liable  to  taxation  in  such  town  or 
district. 

Without  referring  to  the  evidence  or  the  findings,  we  Jibld 
that  the  facts  stated  clearly  show  that  the  defendant  was  in  the 
actual  possession  of  each  of  the  fourteen  forties  in  question, 
under  the  Davis  contract,  from  November  15,  1877,  to  March 
18,  1878,  and  from  November  1,  1878,  to  December  25,  1878, 
and  thereafter.  The  character  of  the  possession,  as  thus  stated, 
would  seem  to  be  sufficient.  The  acts  of  possession  were  cer- 
tainly as  demonstrative  and  public  as  in  some  of  the  cases 
where  this  court  has  held  them  sufficient  to  stop  the  run- 
ning of  the  statute  against  the  former  owner  and  bar  the  tax- 
title  claimant.  Haseltine  v.  Moaher^  51  Wis.,  443;  WiUon 
V.  nenry,  40  Wis.,  594;  Pepper  v.  O" Dowdy  39  Wis.,  538; 
Stephenson  v.  Wilson^  37  Wis.,  482;  Wilson  v,  Henry y  35 
Wis.,  241.  So  we  think  that  the  adjudications  in  this  state 
hold,  in  efiFect,  that  it  is  unnecessary,  in  order  to  stop  the  run- 
ning of  the  statute  against  the  former  owner  and  bar  the  tax- 
title  claimant,  that  such  former  owner  should  be  in  the  actual 
possession  continuously  during  the  whole  period  prescribed  by 
the  statute;  but  it  is  sufficient  if  he  is  in  such  possession  for 
any  considerable  portion  of  the  time.  Lewis  v.  DisheVy  32 
Wis.,  504;  Wilson  v.  Her.ryy  35  Wis.,  242;  Stephenson  v. 
Wilson,  37  Wis.,  482;  Haseltine  v.  MosheTy  51  Wis.,  443. 

It  was  stated  on  the  argument  that  many  members  of  the 
bar  were  under  an  impression  that  this  court  has  decided  that 
an  action  for  trespass  can  be  maintained  for  timber  removed, 
against  the  former  owner,  by  a  tax-title  claimant  who  has 
never  been  in  the  actual  possession  of  the  land,  and  the  highest 
market  value  of  such  timber,  in  whatsoever  place,  shape  or 
condition  the  same  may  be  found  while  in  possession  of  the 
taker,  recovered  as  damages,  under  section  4269,  R  S.  This 
impression  has  probably  arisen  from  the  inadvertent  use  of 
the  word  "title"  in   Welster  v.  Moe^  35  Wis.,  75,  and  the 
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repetition  of  the  aame  in  Wehher  v.  QuaWy  46  Wis.,  118,  and 
possibly  Hazdtonv.  Weeky  49  Wis.,  661;  bnt  see  Wright  v.  Co.y 
60  Wis.,  167.  In  Haseltine  v.  Mo%heTy  61  Wis.,  443,  the  ques- 
tion did  not  arise.  None  of  the  members  of  the  court,  however, 
regard  the  question  as  having  been  determined.  Counsel  for  the 
appellant  do  not  claim  that  section  4269  applies  to  a  case  in 
which  there  is  an  honest  controversy  about  the  title,  and  con- 
cede that,  if  it  did,  it  would  be  void,  for  the  reason  that  it 
would  practically  debar  the  defendant  from  litigating  his  title 
by  imposing  a  penalty  if  his  defense  failed.  But  the  ques- 
tions already  determined  fully  dispose  of  this  appeal.  We 
therefore  hold  it  an  open  question  whether  a  tax-title  claimant, 
who  has  never  acquired  the  actual  possession  of  the  land,  can 
recover  against  the  former  owner,  as  damages,  the  highest 
market  value,  under  section  4269,  B.  S.,  for  timber  removed 
while  in  the  latter's  possession. 

By  the   Cowrt. —  The  judgment  of    the  circuit  court  is 
afiirmed. 


Eetobuh  vs.  Breed. 

Dteember  16,  1881  — January  10,  1882. 

Res  Adjudicata. 

The  question  of  the  plaintifiTs  liability  for  any  deficiency  upon  a  foredosare 
sale  of  mortgaged  premises  having  been  pat  in  issue  by  the  complaint 
and  his  answer  in  the  foreclosure  suit,  and  determined  against  him  by 
the  judgement,  he  cannot  have  that  question  retried  by  a  suit  to  restrain 
the  enforcement  of  that  judgment 

APPEAL  from  the  Circuit  Court  for  Waupaca  County. 

The  cause  was  submitted  on  the  brief  of  E.  Mariner^  as 
attorney,  with  F.  M.  Hoyty  of  counsel,  for  the  appellant,  and 
that  of  G.  W.  Oate  for  the  respondent. 

CoLB,  O.  J.  This  is  an  appeal  from  an  order  refusing  to 
dissolve  an  injunction  restraining  the  defendant,  Breeds  from 
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collecting  a  judgment  which  he  had  obtained  against  the 
plaintiff  and  others.  The  judgment  was  rendered  on  the  12th 
day  of  February,  1880,  for  the  deficiency  in  a  foreclosure 
action.  At  the  next  term  of  court  the  plaintiff  moved  on  affi- 
davits to  set  aside  the  judgment  and  for  a  new  trial,  setting 
forth  the  reasons  why  he  failed  to  be  present  at  the  trial  and 
make  his  defense,  claiming  that  he  had  established  a  case  of 
excusable  neglect  under  the  statute.  The  motion  to  set  aside 
the  judgment  was  denied,  and  on  appeal  that  order  was  affirmed 
by  this  court  51  Wis.,  164.  The  complaint  and  accompany- 
ing affidavit  upon  which  the  injunction  was  granted,  set  forth 
substantially  the  same  facts  as  those  stated  in  the  affidavits 
used  on  the  motion  to  set  the  judgment  aside. 

The  defendant's  counsel  claims  that  there  is  no  equity  in 
the  complaint,  and  that  this  is  practically  an  attempt  to  retry 
the  former  case.  We  think  counsel  is  clearly  correct  in  that 
view  of  the  case.  All  the  material  matters  stated  in  the 
complaint  as  a  ground  for  relief  against  the  judgment  were 
necessarily  involved  in  the  former  appeal,  and  were  decided 
adversely  to  the  plaintiff.  Therefore,  upon  well-settled  prin- 
ciples, that  adjudication  is  conclusive  and  binding  upon  him; 
he  cannot  in  this  manner  retry  the  question  whether  he  was 
personally  liable  to  pay  any  deficiency  arising  on  a  sale  of  the 
mortgaged  premises  or  not.  That  matter  is  res  adjudicata. 
Among  other  papers  used  on  the  motion  to  vacate  the  injunction 
herein,  were  the  original  pleadings,  affidavits  and  proceedings 
in  the  former  case.  And  it  plainly  appears  from  these  papers 
that  one  issue  made  on  the  complaint  and  answer  of  this 
plaintiff  in  the  foreclosure  action  was,  whether  the  latter,  when 
he  purchased  the  mortgaged  property  of  Wakefield,  agreed 
and  became  bound  to  pay  the  Kich  mortgage  as  a  part  of  the 
purchase  money.  That  issue  was  decided  against  him.  It  is 
true,  he  moved  to  set  aside  the  judgment,  because,  for  the 
reasons  stated  in  his  affidavits,  he  failed  to  be  present  and  pro- 
duce his  evidence  upon  the  trial.  But  this  court  said  he 
showed  no  sufficient  ground  for  being  relieved  from  the  judg* 
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ment  Now,  if  that  judgment  is  not  condnaive  as  to  tho 
plaintiff's  liability  to  pay  the  deficiency  arising  on  the  sale  of 
the  mortgaged  property,  it  is  certainly  diflScult  to  see  when  he 
will  be  estopped  from  litigating  that  question.  We  can  per* 
ceive  no  equity  in  the  complaint,  and  the  motion  to  dissolve 
the  injunction  should  have  been  granted. 

By  the  Court.  —  The  order  of  the  circuit  court,  refusing  to 
vacate  the  injunction,  is  reversed,  and  the  cause  remanded  for 
further  proceedings  according  to  law. 


LooKHAET  vs.  Gkib  and  another. 

December  16, 1881^  January  10, 1882, 

LiCKKSB  TO  FLOW  Lakd.  (1)  Must  he  pleaded.  (2)  May  he  hy  parol:  revoked 

hy  emU 

1.  In  an  action  for  a  trespass  to  land,  if  defendant  relies  upon  a  license,  it 

must  be  specially  pleaded,  and  cannot  be  given  in  evidence  under  the 
general  issue;  but  it  is  sufficient  if  the  facts  constituting  the  license  are 
averred. 

2.  A  mere  license  may  be  by  parol,  and  is  a  defense  as  to  all  acts  emlnraoed 

within  its  terms,  committed  before  its  revocation;  but  the  oommenoe- 
ment  of  an  action  for  damages  by  the  licensor  is  a  revocation. 

APPEAL  from  the  Oircuit  Court  for  Dodge  County. 

Action  under  the  mill-dam  law  for  past  and  future  damages 
to  plaintiff's  land  from  the  flowage  thereof  caused  by  defend- 
ants'  dam.  The  jury  found  for  the  plaintiff;  that  he  was  the 
owner  of  the  land  flowed;  that  he  was  entitled  to  recover  $10 
from  defendants  for  flowage  after  the  commencement  of  the 
action,  and  fifteen  dollars  annually  for  future  flowage,  or  $200 
in  gross  for  the  perpetual  right  to  flow.  A  new  trial  was  re- 
fused;  and,  from  a  judgment  pursuant  to  the  verdict,  the 
defendants  appealed. 

The  errors  alleged  will  sufficiently  appear  from  the  opinioB. 
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0.  E.  Dreutzer^  for  the  appellant 

The  cause  was  Babxuitted  for  the  reBpondent  on  the  brief  of 
if.  Z.  Wing. 

Cole,  O.  J.  Tlie  principal  questions  in  this  case  are:  Was 
evidence  of  a  parol  license  to  flow  the  plaintiff's  land  admis- 
sible nnder  the  answer?  If  so,  would  proof  of  sach  a  license 
defeat  a  claim  for  damages  prior  to  the  commencement  of.  the 
action?  On  the  trial,  the  circuit  court,  against  plaintiff's  ob- 
jection,  admitted  testimony  offered  on  the  part  of  the  defendants 
which  tended  to  prove  that  when  the  defendant  Henry  pur- 
chased the  water-power  and  eighty  acres  of  land  of  the 
plaintiff,  the  latter  represented  that  it  was  a  good  water-power, 
having  ten  or  twelve  feet  head,  and  would  not  flow  more  than 
twenty  or  twenty-five  acres  of  the  land  which  Henry  proposed 
to  purchase;  that  the  land  was  plaintiff's;  and  that  the  de- 
fendants would  have  no  trouble  with  any  one  on  account  of 
flowage.  It  is  now  insisted  that  such  evidence  was  not  admis- 
sible nnder  the  answer,  because  a  license  was  not  specially 
relied  upon  or  pleaded  therein. 

Under  the  former  system,  license  had  to  be  specially  pleaded 
in  trespass,  and  could  not  be  given  in  evidence  under  the 
general  issue  (1  Chit  PL,  541);  and  doubtless  the  same  rule 
obtains  under  the  code.  In  this  case,  however,  the  answer, 
while  it  is  informal,  substantially  sets  up  a  license  to  flow  the 
plaintiff's  land,  or  what  amounts  to  a  license.  After  setting 
up  the  sale  of  the  water-power  by  the  plaintiff  to  the  defend- 
ants, and  the  representations  made  by  the  plaintiff  as  to  the 
height  the  water  could  be  raised,  it  is  alleged  "  that  after  the 
defendant  had  built  his  mill  dam  and  erected  his  grist  mill,  he 
then  found  that  he  could  get  but  nine  feet  head  of  water,  and 
in  getting  that  it  overflowed  more  land  than  plaintiff  repre- 
sented it  would;  that  the  plaintiff  then  said  that  he  owned  all 
the  land  around  said  mill  dam,  and  that  it  would  be  all  right; 
<and  that  the  defendant  aforesaid  would  have  no  trouble." 
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Now,  under  this  allegation,  the  defendants  might  show  that 
they  had  permission  or  license  to  flow  the  plaintiffs  land  in 
the  first  instance.  Certainly  it  was  sufficient  to  enable  them 
to  prove  that  the  plaintiff  waived  all  damages  caused  by  such 
flowage  until  the  license  was  revoked;  for  the  facts  stated  show 
an  express  authority  to  make  use  of  the  land  for  that  purpose. 
Of  course,  proof  of  such  permission  to  use  the  land  would  not 
establish  a  permanent  right  or  privilege  to  flow  (Uazelton  v. 
Putnam,  3  Pin.,  107;  French  v.  Owen,  2  Wis.,  250;  Clute  v. 
Carr,  20  Wis.,  532);  but  it  would  justify  the  acts  done  while 
the  license  continued.  It  seems  to  us,  therefore,  that  there 
was  no  error  in  admitting  the  evidence  of  the  parol  license 
under  the  averments  in  the  answer.  The  learned  counsel  for 
the  plaintiff  insists  that  a  permanent  right  to  flow  land  comes 
within  the  statute  of  frauds  and  must  be  founded  upon  a  deed 
or  writing,  or  upon  prescription,  which  supposes  one.  This  is 
undoubtedly  a  correct  legal  proposition;  but  where  nothing 
beyond  a  mere  license  to  do  a  certain  act  or  series  of  acts  upon 
another's  land  is  contemplated,  no  interest  in  land  is  created. 
The  license  has  the  effect  to  make  an  act  lawful,  which,  with- 
out it,  would  be  unlawful;  and  that  was  the  extent  of  the  de- 
fense in  the  case.  The  evidence  given  tended  only  to  establish 
a  defense  to  the  claim  for  damages  caused  by  the  flowage  while 
the  license  continued.     It  only  related  to  past,  not  future 


Some  exceptions  were  taken  to  the  charge  of  the  court  upon 
the  point  as  to  the  effect  of  a  parol  license.  The  court,  in  sub- 
stance, charged  that  i£  was  competent  and  legal  for  the  plaintiff 
verbally  to  give  his  consent  that  the  defendants  might  build 
their  dam  high  enough  to  overflow  his  land,  and  if  the  jury 
found  from  the  evidence  that  such  consent  was  given,  the 
plaintiff  was  not  entitled  to  recover  damages  for  any  injury 
which  was  caused  thereby  previous  to  the  commencement  of 
the  action.  The  court  also  instructed  the  jury  that  such  parol 
license  or  consent  was  revocable  at  the  pleasure  of  the  plaintifi^ 
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and  that,  as  tliere  was  no  proof  of  any  revocation  except  by 
the  commencement  of  a  sait,  this,  in  law,  would  be  deemed  a 
revocation  of  snch  license.  We  can  see  no  error  in  this  charge 
of  which  the  plaintiff  can  jastly  complain.  If  the  parol  li- 
cense to  flow  his  land  was  actually  given  by  the  plaintiff,  it 
fnrnished,  as  we  have  said,  ample  justification  for  that  flowage 
while  the  license  continued;  and  doubtless  the  commencement 
of  a  suit  for  damages  sustained  by  the  flowage  should  be  treated 
as  a  revocation  of  the  license.  The  plaintiff  was  allowed  to 
recover  for  all  damages  done  to  the  land  by  the  flowage  after 
the  commencement  of  the  "action.  The  jury  also  found  what 
would  be  a  full  compensation  for  all  the  damage  which  might 
thereafter  be  occasioned  by  the  use  of  the  mill  dam,  and  for 
the  right  to  maintain  the  same  to  the  same  height  it  then  was. 
On  the  whole  record  we  can  see  no  error  which  should  cause  a 
reversal  of  the  judgment. 

By  the  CouH.  —  The  judgment  of  the  circuit  court  is 
affirmed. 


RusoH  vs.  The  Milwaukee,  Lake  Shore  &  Western  Railway 

Company. 

December  16,  ISSl^Januaty  10,  1882. 

Railroads:  Condemnation  of  Land.  (1)  Occupying  land  without  pay- 
ing  compensation,  a  trespass.  (2)  Evidence  of  land-owner's  consent, 
(3)  Ineffectual  proceedings  to  condemn, 

1.  If  a  railroad  company  takes  possession  of  land  withoat  the  owner^s  consent, 

and  witboat  having  ascertained,  under  the  process  given  by  the  statate, 
and  paid  the  dae  compensation  therefor,  it  is  a  trespasser,  and  liable  in 
an  action  of  trespass. 

2.  The  mere  failure  of  a  land-owner  to  order  a  railroad  company  off  his 

land,  or  to  bring  his  action  against  it  as  a  trespasser  until  near  the 
end  of  the  statutory  period  of  limitation,  will  not  operate  as  a  consent  to 
its  occupation  and  use  of  the  land. 
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8.  Several  years  before  the  commeiioement  of  this  action,  at  the  instance  of 
the  defendant  oompany,  proceedings  were  had  to  condemn  land,  which 
were  regular  except  that  the  commissioners  awarded  a  gross  sum  as  com* 
pensation  to  all  of  six  lot-owners,  who  held  in  severalty  (including  the 
plaintiff),  without  specifying  the  sum  to  which  each  was  entitled.  The 
company  paid  the  money  into  court,  and  nothing  further  was  done  in 
the  proceeding.  HMf  that  the  condemnation  proceedings  are  ended, 
and  not  pending  so  as  to  permit  the  award  to  be  now  corrected  at  the 
instance  of  either  party;  and  that  they  were  without  any  effect  upon  the 
lights  of  the  parties. 

APPEAL  from  the  Circuit  Oonrt  for  Outagamie  County. 

Action  to  recover  damages  for  an  alleged  trespass  by  the 
defendant  company  upon  the  land  of  the  plaintiff.  The  tres- 
pass charged  is  the  taking  and  using  of  a  public  street  on  the 
plaintiff's  land,  by  the  defendant,  for  its  railway  track.  The 
pleadings,  evidence  and  findings  of  the  court  show  substan- 
tially the  following  facts:  The  defendant  located  its  railway 
along  the  street  in  question  in  1S76,  and  instituted  proceed- 
ings in  the  proper  circuit  court  to  condemn  the  land  desired  to 
its  use.  The  land  sought  to  be  thus  condemned  belonged  in 
severalty  to  six  owners.  The  proceedings  were  regularly  com- 
menced and  carried  on  as  required  by  the  statute,  except  that 
the  commissioners  awarded  a  gross  sum  as  compensation  to  all 
such  owners,  without  specifying  the  sum  to  which  each  was 
entitled.  The  railway  company  paid  into  court  the  sum  so 
awarded,  and  nothing  further  has  been  done  in  such  proceed- 
ing. The  company  has  ever  since  used  the  lands  thus  sought 
to  be  condemned,  in  operating  its  railway.  The  plaintiff  gave 
the  company  no  permission  thus  to  use  his  land,  and  took  no 
action  hostile  thereto  until  he  commenced  this  suit  On  these 
fects  the  court  gave  judgment  for  the  plaintiff  for  nominal 
damages  and  costs.  The  defendant  appealed  from  the 
judgment. 

For  the  appellant  there  was  a  brief  by  CoUrill^  Gary  <& 
Sanson^  and  oral  argument  by  Mr.  Ha/nson. 

Geo.  W.  Bumelly  for  tlie  respondent 
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Lyon,  J;  It  is  not  denied  that  the  award  of  the  commis- 
sioners in  the  condemnation  proceedings  fails  to  ascertain  the 
compensation  to  which  the  plaintiff  is  entitled  for  his  land 
which  the  defendant  proposed  to  condemn  to  its  nse.  The  ag- 
gregate sum  only  to  which  six  owners  in  several tj  were  enti- 
tled was  ascertained,  and  no  rule  is  given  and  none  exists  by 
which  the  proportionate  share  of  each  can  be  ascertained.  It 
is  settled  that,  ^'  if  a  railroad  company  takes  possession  of  land 
for  which  it  is  liable  to  make  compensation,  without  the  con- 
sent of  the  owner,  and  without  having  ascertained  and  paid 
the  compensation  under  the  process  given  by  the  statute,  it  is 
a  trespasser,  and  liable  in  an  action  of  trespass."  Sherman  v. 
M.J  Z.  S.  <&  W.  Railrodd  Ch.y  40  Wis.,  645,  and  cases  cited. 
No 'specific  claim  is  made  in  the  answer  that  the  plaintiff  ever 
consented  to  the  use  of  his  land  by  the  defendant,  and  the  un- 
disputed testimony  is  that  he  did  not,  unless  such  consent  is 
to  be  implied  from  his  failure  to  order  the  company  off  his 
land,  or  from  his  delay  in  bringing  this  action.  We  think  no 
consent  can  properly  be  presumed  from  such  failure  or  delay. 
Speaking  no  word  and  doing  no  act  from  which  consent  can 
reasonably  be  inferred,  he  might  proceed  to  recover  his  dam- 
ages or  land  at  his  leisure,  within  the  limitations  of  the 
statute. 

The  plaintiff's  land  having  been  appropriated  by  the  defend- 
ants without  his*  consent,  and  his  compensation  therefor  never 
having  been  ascertained  and  paid,  he  is  entitled  to  recover  in 
this  action,  unless  (as  claimed  by  the  learned  counsel  for  do^ 
fendant)  his  right  to  maintain  the  action  is  taken  away  by  the 
condemnation  proceedings.  The  argument  is  that  the  proceed- 
ings constitute  a  suit  in  court  (Laws  of  1873,  ch.  291,  sec.  2); 
that  they  are  all  regular  except  the  failure  to  award  separately 
the  compensation  to  which  each  owner  in  severalty  is  entitled; 
that  the  court  had  jurisdiction  of  subject  matter  and  person; 
and  hence,  conceding  that  the  award  is  void,  the  proceedings 
are  still  pending,  and  the  award  may  be  corrected  at  the 


Digiti 


zed  by  Google 


JANUAET  TEEM,  1882.  139 

Rosch  vs.  The  Milwaakee,  Lake  Shore  &  Western  R>  Co. 

instanoe  of  either  party.  Under  another  rule  laid  down  in 
Sherman  v.  liailroad  Co.j  suproj  it  is  claimed  that  such  pend- 
ing proceedings  are  an  insuperable  barrier  in  the  waj  of 
maintaining  a  common-law  action  for  the  trespass. 

We  do  not  think  the  condemnation  proceedings  are  pending, 
but  that  the  same  are  determined  and  at  an  end.  We  are 
aware  of  no  statute  which  authorizes  the  circuit  court  or  judge 
to  recall  the  commissioners  and  require  them  to  apportion  the 
sum  awarded  between  the  owners  of  the  land  sought  to  be  con- 
demned, and  to  amend  their  award  bv  specifying  therein  the 
sum  to  which  each  owner  is  entitled.  Such  a  practice  would 
be  like  recalling  a  jury  after  they  have  been  discharged,  and 
their  verdict  recorded,  to  correct  their  verdict  Indeed,  it 
would  be  more  nearly  analogous  to  recalling  the  jury  for  such 
purpose  after  judgment  has  been  entered  on  the  verdict,  and 
after  the  trial  term  has  adjourned.  Probably  such  a  practice 
was  never  heard  of;  certainly  no  such  practice  can  be  upheld. 
We  think,  and  so  hold,  that  the  condemnation  proceedings  are 
at  an  end,  and  that,  because  they  resulted  in  an  award  which 
fixed  no  rights  and  bound  no  one,  they  have  ceased  to  have  any 
effect  for  any  purpose  whatever,  and  the  rights  and  liabilities 
of  the  parties  are  the  same  as  though  the  proceedings  had  not 
been  instituted. 

It  follows  that  the  plaintiff  was  entitled  to  recover,  and  hence 
that  the  judgment  of  the  circuit  court  should  be  affirmed. 

By  the  Court. — Judgment  affirmed. 
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Eandall   and   another,  Executors,  vb.   The  Nobthwestesk 
Telegeaph  Company. 

December  17,  1S81  — January  10,  1882. 

Neglioencb:  Etidbhoe:  Error.  (1)  Evidence  of  negligence,  (2)  When 
principal  not  hound  by  agent* s  admission  of  negligence.  (3)  Error  in 
.admitting  evidence^  how  cured,  (4)  Burden  oj  proof  as  to  contributory 
negligence,  (5)  Functions  of  court  and  jury,  (6)  What  negligence  of 
plaintiff  will  defeat  action,    (7)  Error  in  instructions,  how  cured. 

Abatement  of  Action:    (8)  By  death  of  party. 

1.  In  an  action  for  iqjuries  from  defendant's  negligence  in  permitting  its 

telegraph  wires  to  be  down  and  lying  across  a  highway  at  a  certain  spot, 
proof  that  defendant's  poles  and  wire  were  down  at  other  places,  within 
a  few  miles  of  the  place  of  the  iivinry,  and  at  other  times,  within  a  f«w 
months  of  the  time  of  the  iigaiy,  would  seem  to  be  admissible  to  show 
defendant's  negligence. 

2.  An  admission  by  the  defendant  company's  general  agent,  after  the  injury 

was  received,  that  defendant  was  liable  therefor,  was  not  admissible  in 
evidence;  and  a  judgment  for  plaintiff  is  reversed  for  its  admission 
against  a  suflScient  objection  to  its  competency,  the  court  not  being  able 
to  say  that  defendant  was  not  ix^inred  thereby. 
8.  A  mere  instruction  to  the  jury  that  such  admission  of  the  agent  was  not 
conclusive  against  the  defendant  company,  was  not  a  sufficient  with- 
drawal of  the  evidence  from  the  consideration  of  the  jury;  and  the  fact 
that  such  instruction  was  given  at  defendant's  request  after  its  olgection 
to  the  evidence  had  been  overruled,  will  not  cure  the  error  of  the  court 
in  admitting  the  evidence. 

4.  It  is  the  settled  rule  in  this  state,  that  contributory  negligence  is  purely 

matter  of  defense,  and  the  burden  of  proof  in  relation  thereto  upon  the 
defendant;  and  where  evidence  introduced  by  the  plaintiff  tends  to 
show  contributory  negligence,  while  defendant  may  avail  himself  of 
such  evidence,  the  burden  of  proof  is  not  shifted  thereby. 

5.  Upon  the  evidence  in  this  case,  the  questions  of  defendant's  negligence 

and  plaintiff's  contributory  negligence  were  for  the  jury,  and  not  for 
the  court 

6.  The  rule  in  this  state  is,  that  a  slight  want  of  ordinary  care  on  plaintiff's 

part^  contributing  to  the  injury,  will  defeat  his  recovery,  however  gross 
defendant's  negUgence  may  have  been,  provided  his  act  was  not  wilful 
and  malicious. 
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7.  A  judgment  will  be  reversed  for  an  erroneoos  instruction,  notwithstand' 

ing  the  fact  that  correct  instructions  in  a  contrary  sense  were  also  given, 
where  this  court  is  not  satisfied  that  the  appellant  was  not  injured  by 
the  error. 

8.  The  original  plaintiff  having  died  since  the  trial,  and  the  judgment  be- 

ing reversed,  so  much  of  the  action  as  seeks  a  recovery  for  injury  to  his 
peiBon,  has  abated;  while  so  much  thereof  as  is  for  injury  to  property, 
and  probably  so  much  as  is  for  expenses  of  medical  attendance,  etc., 
survives.    R,  S.,  sec.  4253;  Meeae  v.  Fond  du  Lac,  48  Wis.,  323. 

APPEAL  from  the  Circuit  Court  for  Chippewa  County 

The  defendant  appealed  from  a  judgment  in  favor  of  the 
plaintiff.    The  case  is  stated  in  the  opinion. 

Z.  M.  VilaSj  for  the  appellant 

For  the  respondent  there  was  a  brief  by  Meggett  db  Teallj 
and  oral  argument  by  Mr.  Meggett, 

Tatlob,  J.  This  action  was  brought  by  Thomas  E.  Ran- 
dall,  in  his  lifetime,  to  recover  damages  for  an  injury  occasioned, 
as  he  alleges,  by  the  carelessness  and  negligence  of  the  appel- 
lant company  in  not  keeping  in  proper  repair  their  telegraph 
line  in  the  county  of  Chippewa.  The  complaint  avers  that, 
by  reason  of  such  carelessness  and  n^ljgence,  the  wire  of  said 
line  became  loosened  from  the  poles  and  fell  across  a  public 
highway  in  the  town  of  La  Fayette,  in  said  county;  and  that, 
while  the  said  Bandall  was  traveling  along  said  highway  with 
his  horses  and  carriage,  without  any  fault  on  his  part,  his  car- 
riage became  entangled  in  the  wire  which  had  so  fallen  across 
said  highway,  and  was  overturned  and  damaged,  his  horses  be- 
came frightened  and  unmanageable,  and  he  was  thrown  from 
the  carriage,  and  was  thereby  permanently  injured.  The  com- 
plaint also  alleges  that  the  appellant  company  had,  previous 
to  the  accident,  abandoned  the  use  of  said  telegraph  line,  and 
had  negligently  and  wrongfully  failed  to  remove  the  poles  and 
wire,  as  required  by  the  statutes  in  such  cases  provided.  The 
answer  denies  any  negligence  on  the  part  of  the  company,  and 
alleges  that  the  injury  received  by  the  said  Eandull,  his  car* 
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riage  and  horses,  was  cansed  by  his  own  negligence  and  care- 
lessness, and  not  by  the  carelessness  and  negligence  of  the 
said  company,  its  agents  or  employees. 

The  action  was  tried  at  great  length  in  the  circuit  court, 
and  many  exceptions  were  taken  to  the  introduction  of  evi- 
dence on  the  part  of  the  plaintiff,  as  well  as  to  the  instructions 
of  the  court  to  the  jury.  The  first  three  exceptions  are  taken 
to  the  introduction  of  evidence  tending  to  show  that  the  tele- 
graph line  of  the  defendant  had  been  out  of  repair  at  other 
places  along  the  highway,  some  distance  from  the  place  where 
the  plaintiflF  was  injured,  and  some  time  before  the  injury 
took  place.  We  are  not  prepared  to  say  that  there  was  any 
error  in  admitting  this  evidence,  so  far  as  it  was  limited  to 
proof  of  the  fact  that  the  wire  and  poles  were  down  at  the 
times  and  places  mentioned  by  the  witnesses.  It  was  proba- 
bly inadmissible  for  the  purpose  of  showing  that  other  persons 
had  suffered  injury  from  the  fact  of  the  falling  of  the  poles 
or  wire;  but  the  fact  that  the  poles  and  wire  were  down  «t 
other  places  and  times  within  a  few  miles  of  the  place,  and 
within  a  few  months  of  the  time  when  the  plaintiff  was  in- 
jured, would  seem  to  us  competent  proof  upon  the  question  of 
the  negligence  of  the  company  in  maintaining  the  line  in  a 
safe  condition.  A  line  of  telegraph  constructed  along  a  high- 
way m  such  manner  that  if  the  wires  become  loosened  from 
the  poles,  or  the  poles  become  decayed  and  fall,  such  highway 
will  be  obstructed  and  rendered  dangerous  to  persons  traveling 
thereon,  should  be  so  constructed  and  maintained  as  to  prevent 
such  occurrences,  except  when  produced  by  unusual  storms 
or  other  casualties,  which  are  out  of  the  ordinary  course  of 
events.  The  fact,  therefore,  that  the  poles  and  wires  were 
frequently  down  and  obstructing  the  highway,  although  not 
at  the  time  or  place  where  the  accident  happened,  was  com- 
petent evidence,  tending  to  establish  the  negligence  of  the 
company  in  not  maintaining  a  safe  line  along  such  highway. 
The  fact  that  the  evidence  related  to  a  time  a  few  months  be- 
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"  '  1  « 

fore  the  accident,  or  a  place  a  few  miles  distant  therefrom, 
would  render  the  proof  less  conclusive  than  though  it  had 
related  to  a  time  a  few  days  before  the  accident,  or  a  place 
very  near,  bat  it  would  not  affect  the  competency  of  the 
proof. 

As  we  have  concluded  that  the  judgment  must  be  reversed 
because  of  the  error  of  the  court  in  admitting  in  evidence-  the 
telegram  of  Haskins  to  Ginty  against  the  objection  of  the  ap- 
pellant, and  for  error  in  the  instructions  given  to  the  jury,  as 
hereinafter  stated,  and  because  the  death  of  Randall  will 
render  the  questions  raised  upon  most  of  the  medical  testimony 
immaterial  upon  a  new  trial,  we  have  concluded  not  to  con- 
sider them  upon  this  appeal. 

The  plaintiff  offered  in  evidence  the  following  telegram  from 
Mr.  Haskins,  the  superintendent  of  the  appellant  company,  viz.: 

''7b  Gen.  George  C,  Ginty:  Many  thanks  for  your  kind 
words  for  us  to  the  gentlemen  who  were  hurt  by  our  old  wire. 
I  hoped  to  be  with  you  tomorrow  and  see  them,  but  I  must 
go  home.  Have  them  make  a  bill  and  send  me.  We  will  pay 
any  reasonable  bill.  My  instructions,  if  obeyed,  would  have 
prevented  the  accident,  but  the  repair-man  neglected  his  duty, 
and  we  must  pay  the  penalty.     Answer. 

[Signed]  «  0.  H.  Haskins,  Gen'l  Supt.'' 

This  telegram  was  sent  October  20,  1879,  and  the  accident 
took  place  August  25,  1879. 

The  introduction  of  this. evidence  was  objected  to  by  the  ap- 
pellant upon  two  grounds:  firai^  because  it  was  "secondary 
evidence,  and  not  the  original  dispatch;"  and  second,  because 
it  was  "incompetent,  irrelevant  and  immaterial."  The  objec- 
tions were  overruled,  and  the  appellant  duly  excepted.  It  is 
clear  that  this  telegram  was  not  a  part  of  the  res  gestce,  and  its 
admission  as  original  evidence  against  the  defendant  can  only 
be  sustained  upon  the  ground  that  the  admission  of  the  gen- 
eral agent  or  superintendent  of  the  company  bound  the 
company.    In  the  absence  of  any  proof  showing  that  the 
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superintendent  was  authorized  by  the  company  to  bind  it 
by  bis  admissions,  we  do  not  think  the  court  was  justified 
in  assuming  that  he  had  such  power.  He  was  a  competent 
witness  for  the  plaintiff,  and,  though  holding  a  high  position 
as  an  agent  of  the  defendant,  he  was  still  only  an  agent, 
and  for  the  purpose  of  admitting  away  the  rights  of  the  de- 
fendant he  cannot  be  presumed  to  hare  all  the  powers  of  the 
corporation. 

The  inadmissibility  of  this  evidence  is  fully  established  by 
the  following  cases  cited  by  the  learned  comisel  for  the  appel- 
lant, and  upon  well-established  principles  of  law:  Mil.  <& 
Miss.  R.  R.  Co.  V.  Finney^  10  Wis.,  388;  Bettsv.  Farmers'  L. 
<&  T.  Co.,  21  Wis.,  80;  Livesley  v.  Lasalette,  28  Wis.,  38; 
Hazleton  v.  Union,  Bank,  32  Wis.,  34;  Richards  v.  Noyes^ 
44  Wis.,  609;  Rounsavell  v.  Pease,  45  Wis.,  506;  Av^tirb  v. 
Austin,  id.,  523;  Packet  Co.  v.  Clough,  20  Wall.,  540;  2 
Wharton  on  Ev.,  §§  1090,  1174-6;  2  Thompson  on  Neg.,  848, 
note  7.  These  cases  show  that  the  rank  or  station  of  the  per- 
son making  the  admission  does  not  affect  the  question  of  its 
admissibility.  In  Hazleton  v.  Union  Bank  the  admissioa 
of  the  president  of  the  bank  was  held  inadmissible.  In  Packet 
Co.  V.  Clough  it  was  held  that  the  admission  of  the  captain  of 
the  boat  could  not  be  admitted.  The  authority  to  make  the 
admission  for  the  principal  or  corporation  is  not  to  be  inferred 
from  the  position  or  rank  of  the  party  making  the  same. 
If  such  authority  is  alleged  to  exist,  it  must  be  shown  by  com- 
petent proofs. 

It  is  not  strenuously  insisted  on  the  part  of  the  learned 
counsel  for  the  respondent,  that  the  telegram  was  competent 
evidence  for  the  plaintiff;  but  he  insists  that  it  should  not  be 
held  suflScient  ground  for  a  reversal  of  the  judgment,  ^st, 
because  it  was  supposed  on  the  trial  that  the  exception  was 
not  to  the  substance  of  the  telegram,  but  to  its  secondary 
nature,  not  being  the  original  telegram  sent  It  seems  to  us 
very  clear  that  the  exceptions  cover  both  grounds;  and  as  we  are 
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dear  the  evidence  was  improperly  admitted  over  the  objection 
to  its  incompetency,  it  is  ijnnecessary  to  determine  wliether  or 
not  the  objection  taken  on  the  ground  of  its  being  secondary 
evidence  was  well  taken.  This  evidence  was  of  a  character 
which,  if  held  admissible  to  bind  the  defendant,  would  neces- 
sarily have  great  weight  with  the  jury  in  the  determination  of 
the  question  of  the  defendant's  negligence;  and  it  would  be 
difficult  to  cure  the  error  of  its  admission  even  by  the  most 
clear  and  positive  withdrawal  of  the  same  from  the  considera- 
tion of  the  jury,  and  a  clear  direction  that  they  should  exclude 
the  same  from  their  consideration,  in  determining  the  question 
of  the  defendant's  negligence. 

The  learned  counsel  for  the  respondent  insists  that  this  evi- 
dence was  withdrawn  from  the  consideration  of  the  jury  by 
the  circuit  judge  in  his  instructions,  at  least  in  part,  and  that 
there  was  so  much  other  evidence  given  on  the  part  of  the 
plaintiff  showing  the  negligence  of  the  defendant,  that  this 
court  ought  to  disregard  the  error  of  its  admission  on  the 
ground  that  it  did  not  prejudice  the  defendant.  We  do  not 
agree  with  the  learned  counsel  for  the  respondents  that  it  was 
withdrawn  from  the  jury.  Upon  this  subject  the  circuit  judge 
said:  "The  telegram  from  the  defendant's  general  superin- 
tendent to  Ginty,  which  has  been  received  in  evidence,  is  not 
conclusive  against  the  defendant;  and  if  you  should  find  from 
all  the  evidence  in  the  case  that  the  plaintiff  was  guilty  of 
such  contributory  negligence  as  to  prfevent  a  recovery  by  him 
under  the  instructions  given  you  by  the  court  upon  that  sub- 
ject, then  the  defendant  is  entitled  to  a  verdict  in  its  favor, 
notwithstanding  the  expressions  in  that  telegram  tending  to 
admit  the  general  liability  of  the  defendant;  for  the  defendant 
should  not  be  prejudiced  by  the  opinion  expressed  in  such  tel- 
egram as  to  the  liability  of  the  company,  if  you  find  as  a 
matter  of  fact  upon  the  evidence,  and  according  to  the  in- 
structions given  you  by  the  court,  that  it  was  incorrect  and 
erroneous." 

Vol.  LTV-10 
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This  instrnction  does  not  withhold  from  tho  consideration 
of  the  jury  the  evidence  furnished  by  the  telegram.  It  simply 
instructs  them  that  it  is  not  conclusive  against  the  defendant, 
and  leaves  it  with  the  jury  to  give  such  weight  to  it  as  they 
may  think  it  deserves.  Under  the  instruction  the  jury  were 
at  liberty  to  consider  the  evidence  of  the  telegram  upon  the 
question  of  the  negligence  of  the  defendant,  and  also  upon 
the  question  of  the  contributory  negligence  of  the  plaintiff, 
and  it  would  naturally  have  great  weight  with  them  upon  both 
questions.  That  this  instrnction  was  given  at  the  request  of 
the  counsel  for  the  defendant,  does  not,  we  think,  cure  the 
difficulty.  The  evidence  had  been  admitted  by  the  court 
against  the  defendant's  protest  and  objection,  and  we  do  not 
think  he  should  be  charged  with  having  waived  his  objections 
by  endeavoring  to  mitigate  its  force  against  him  by  asking  the 
instruction  above  quoted.  We  are  unable  to  say,  from  our  ex- 
amination of  the  record,  that  the  evidence  of  defendant's 
negligence  was  so  satisfactorily  established  by  the  other  evi- 
dence in  the  case  as  would  render  this  entirely  immaterial  and 
harmless,  and  that  the  verdict  must  have  been  the  same  upon 
that  issue  had  the  telegram  been  rejected.  Much  less  are  we 
able  to  say  that  the  evidence  upon  the  issue  of  the  contribu- 
tory negligence  of  the  plaintiff  was  so  clearly  in  his  favor  that 
the  verdict  must  have  been  the  same  upon  that  issue  had  the 
telegram  been  rejected  altogether.  Upon  both  these  issues 
the  evidence  furnished  by  the  telegram,  if  admissible,  was  of 
a  kind  which  would  be  likely  to  be  more  satisfactory  to  the 
jury  than  almost  any  other  which  could  have  been  given*  We 
cannot  say,  therefore,  that  the  defendant  was  wholly  unpreju- 
diced by  its  reception ;  and  unless  we  can  say  that,  in  view  of 
the  whole  case,  the  judgment  must  be  reversed  for  that  cause 
alone. 

The  instructions  given  to  the  jury  are  not  as  consistent  and 
harmonious  as  they  should  be,  and  this  has  probably  arisen 
from  the  fact  that  most  of  them  were  prepared  by  the  counsel 
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for  the  opposite  parties,  and  were  given  as  so  prepared.  The 
complaint  which  the  learned  counsel  for  the  respondent  makes 
upon  the  instractions  as  to  the  bnrden  of  proof  on  the  issue 
of  the  plaintiflPs  contributory  negligence,  is,  we  think,  un- 
founded. If  there  was  any  want  of  consistency  in  the  instruc- 
tions OB  this  point,  the  defendant  was  not  prejudiced.  We 
think  the  rule  is  settled  by  the  court,  that  contributory  negli- 
gence on  the  part  of  the  plaintiff  in  an  action  to  recover  dam- 
ages for  the  negligence  of  the  defendant  is  a  pure  matter  of 
defense.  Hoyt  v.  Hudson^  41  Wis.,  105;  M.  i&  G.  Railroad 
Co.  V.  Hunter  J  11  Wis,,  160;  Prideaux  v.  City  of  Mineral 
Pointy  43  Wis.,  S24;  Bessex  v.  Railway  Co.^  45  Wis.,  477. 
The  plaintiff  need  not  allege  in  his  complaint  that  he  was  not 
himself  negligent,  nor  prove  it  on  the  trial.  All  matters  which 
are  purely  matters  of  defense  must  be  alleged  and  proved  by 
the  defendant,  and  the  bnrden  of  proving  this  defense  is  as 
much  on  the  defendant  as  the  proof  of  any  other  defensive 
matter.  The  fact  that  the  plaintiff,  in  making  proofs  on  his 
part,  introduces  evidence  tending  to  prove  his  own  contribu- 
tory negligence,  does  not  change  the  nature  of  the  issue.  The 
aflSrmative  of  the  issue  on  the  question  of  the  plaintiff^s  negli- 
gence, is  still  with  the  defendant;  and  becaase  he  may  use  the 
evidence  introduced  by  the  plaintiff  to  support  his  side  of  that 
issue,  that  fact  does  not  shift  the  burden  of  proof  from  the  de- 
fendant to  the  plaintiff.  If  the  defendant  in  an  action  upon  con- 
tract pleads  payment,  and  the  plaintiff,  in  making  out  his  case, 
offers  some  evidence  which  tends  to  prove  payment,  that  fact 
does  not  relieve  the  defendant  from  the  burden  of  proving  the 
payment.  He  may  make  use  of  the  plaintiff's  evidence  to  prove 
his  side  of  the  case,  but  the  burden  of  the  proof  is  neverthe- 
less on  his  shoulders.  If,  in  making  out  his  case,  the  plaintiff 
should  admit  his  contributory  negligence,  or  prove  it  by  evi- 
dence which  was  conclusive  of  the  fact,  he  would  defeat  him- 
self, because  he  would  prove  the  defendant's  defense;  but  if 
he  only  gave  testimony  which  might  go  to  the  jury  as  evidence 
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tending  to  prove  snch  negligence,  he  would  not  be  bound  to 
give  negative  evidence  to  disprove  such  negligence,  or  be  sub- 
ject to  an  instruction  that  the  burden  of  proof  had  been 
changed,  so  that  if  it  did  not  aflSrmatively  appear  that  he  had 
not  been  guilty  of  negligence,  it  would  be  presumed  that  he 
had  been. 

We  are  also  of  the  opinion  that  both  the  questions  of  the 
defendant's  negligence  and  the  contributory  negligence  of  the 
plaintiff  were  questions  for  the  jury,  and  not  for  the  court, 
upon  the  evidence.  And  we  are  inclined  to  the  opinion  that 
the  contributory  negligence  of  the  plaintiflE  was  a  question  for 
the  jury  under  any  aspect  of  the  evidence.  '  Taking  the  state- 
ment of  the  case  as  made  in  the  letters  of  the  plaintiff  intro- 
duced in  evidence,  we  are  not  prepared  to  say,  as  a  question  of 
law,  that  the  plaintiff  was  guilty  of  negligence  in  tsrossingthe 
wire  under  the  circumstances  declared  in  such  letters.  See 
Wheeler  v.  Town  of  Westport^  30  Wis.,  392-416. 

Most  of  the  instructions  upon  the  question  of  contribu- 
tory negligence  on  the  part  of  the  plaintiff  were  sufficiently 
favorable  to  the  defendant,  and,  if  faulty  at  all,  the  fault  was 
in  favor  of  the  defendant,  except  an  instruction  which  was 
given  by  the  court  in  the  general  charge,  after  the  instructions 
requested  by  both  plaintiff  and  defendant  had  been  given. 
This  instruction,  of  which  the  appellant  complains,  and  to 
which  he  duly  excepted,  reads  as  follows:  "If  you  find  that 
the  plaintiff  was  guilty  of  negligence  equal  to  thfet  of  the  de- 
fendant, or  that  he  was  negligent  in  passing  over  the  wires  to 
an  extent  most  men,  in  their  common,  prudent  travel,  under 
like  circumstances,  in  the  exercise  of  their  common  judgment, 
would  not  have  indulged  in,  you  will  find  for  the  defendant." 

This  instruction  coming  after  all  the  other  instructions  had 
been  given,  and  having  in  substance  said  to  the  jury  that  if 
they  found  the  plaintiff  guilty  of  the  same  degree  of  negli- 
gence as  the  defendant  then  he  could  not  recover,  we  think 
the  jury  would  be  justified  in  inferring  that  if  the  plaintiff's 
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negligence  was  not  equal  m  degree  to  that  of  the  defendant, 
then  he  could  recover,  notwithstanding  he  was  guilty  of  some 
negligence;  and  that  even  if  he  did  not  exercise  that  care  which 
men  of  ordinary  prudence  would  have  exercised  under  like 
circumstances,  that  would  not  defeat  a  recovery.  Such  a  rule 
of  weighing  the  comparative  negligence  of  the  parties  has 
never  been  adopted  in  this  state.  The  rule  in  this  state  is,  that 
a  slight  want  of  ordinary  care  which  contributes  to  the  injury 
will  defeat  the  plaintiff's  action,  no  matter  how  gross  the  neg- 
ligence on  the  part  of  the  defendant,  unless  such  negligence  be 
so  gross  that  the  court  and  jury  might  infer  that  the  act 
of  the  defendant  was  wilful  or  malicious.  Potter  v.  RaiU 
way  Co.j21  Wis.,  372;  Cunningham  v.  LyneaSy  22  Wis.,  245; 
Dreher  v.  Fitchhvfrg^  id.,  675-7;  Vfard  v.  Railway  Co.^  29 
Wis.,  144-152;  JUcCandless  v.  Railway  Co.y  45  Wis., 
365-372. 

We  cannot  say  that,  in  a  case  like  the  present  one,  where 
the  question  of  the  contributory  negligence  of  the  plaintiff 
was  a  most  important  one  in  the  trial,  and  where  there  was 
considerable  evidence  tending  to  prove  such  negligence,  that 
the  defendant  was  not  prejudiced  by  giving  the  instruction 
above  quoled,  although  in  other  parts  of  his  instructions  the 
court  had  given  the  true  rule  of  law  upon  that  question.  If 
the  instructions  upon  the  same  point  are  contradictory  or  con- 
flicting, and  some  state  the  law  correctly  and  some  incorrectly, 
this  court  cannot  say  that  the  good  ones  counterbalance  the 
bad,  and  therefore  no  injury  is  done  to  either  party.  We 
have  no  way  of  ascertaining  whether  the  good  or  bad  instruc- 
tions were  adopted  by  the  jury  as  the  rule  which  should  govern 
them  in  the  case. 

For  the  error  in  receiving  the  evidence  of  the  telegram,  and 
in  giving  the  instruction  above  quoted,  the  judgment  must  be 
reversed. 

As  it  appears  from  the  record  that  the  plaintiff  has  died 
since  the  trial  of  the  action,  so  much  of  the  action  as  seeks  a 
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recovery  for  injury  to  the  person 'of  the  plaintiff,  now  de- 
ceased, has  abated.  Meess  v.  The  City  of  Fond  du  Lae^  48 
Wis.,  323;  section  4253,  R.  S.  But  we  see  no  reason  why  the  ac- 
tion should  not  survive  for  the  purpose  of  recovering  damages 
for  the  injury  to  the 'team  and  carriage  of  the  plaintiff,  and 
probably  for  such  expenses  for  medical  attendance,  nursing, 
etc,  as  were  necessitated  by  the  injury  to  his  person. 

By  the  Court. — The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  for  a  retrial  as  to  so  much  of 
the  plaintiff's  cause  of  action  as  has  not  abated  by  his  death. 


The  State  ex  rel.  Mobeland  and  others  vs.  WnrrFORD. 

December  i7, 1881  — January  10, 1882. 

Cbktiorari:  (1)  To  quasi-judicial  officer:  vfhat  it  brings  up  for  review. 
CoNSTrruTiONAL  Law:   State  Superintendent.    (2)  His  power  to  deter- 

mine  questions  relating  to  division  of  school  districts.    (3)  His  power 

to  make  rules  for  hearing  such  cases. 

1.  Where  certiorari  runs  tQ  an  officer  (in  this  case  the  superintendent  of 

public  instmction),  who  has  only  quasi  judicial  power  to  act  in  proceed- 
ings of  a  snminary  character,  out  of  the  coarse  of  the  common  law,  the 
record  will  be  reviewed  to  ascertain  not  only  whether  he  acted  within  his 
jurisdiction,  but  whether  he  acted  strictly  according  to  law;  but  his  decis- 
ion upon  the  merits,  or  upon  mere  questions  of  fact  as  to  which  there 
was  evidence  to  support  it,  will  not  be  reviewed. 

2.  The  statutes  imposing  upon  the  state  superintendent  the  duty  of  determin- 

ing questions  of  the  division  of  school  districts,  on  appeal  &om  the  decis- 
ions of  town  boards,  is  valid,  the  power  conferred  bebg  only  quasi 
judicial.  [But  to  what  extent  the  jurisdiction  would  be  upheld  in  ques- 
tions involving  grave  properly  and  personal  rights,  it  was  not  necessary 
to  decide  in  this  case.] 
Z.  The  superintendent  has  power  tb  make  all  needful  rules  and  regulations 
for  the  hearing  of  such  cases  by  him,  including  a  rule  requiring  the  evi- 
dence to  be  submitted  in  the  form  of  affidavits,  and  the  ar^ments  of 
parties  or  their  counsel  in  writing,  without  a  personal  hearing  or  oral 
examination  of  witnesses  before  him. 
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CERTIORARI  to  the  state  superintendent,  to  bring  up  for 
review  his  proceedings  upon  an  appeal  from  the  decision  of 
a  town  board  in  relation  to  the  division  of  a  school  district 
The  case  is  sufficiently  stated  in  the  opinion. 

jB.  Dimwiddie  and  £.  F.  Dunwiddie^  for  the  plaintiffs  in 
error,  argued,  among  other  things,  that  the  superintendent,  in 
denying  to  the  parties  a  personal  hearing  on  the  appeal,  ex- 
ceeded his  jurisdiction.  R  S.,  sec  497.  The  law  says  he  shall 
hear  the  appeal,  and,  in  order  to  do  so,  he  must  hear  the  par- 
ties and  the  subject  matter.  Not  having  done  so,  his  order 
reversing  the  order  of  the  town  board  is  void.  Joint  School 
District  No.  7  v.  Wolfe,  12  Wis.,  685.  2.  The  forming  and 
altering  of  school  districts  are  not  properly  part  of  the  super- 
vision of  public  instruction,  but  are  matters  of  law.  In  decid- 
ing appeals  upon  such  subjects,  the  superintendent  must 
construe,  interpret  and  apply  the  law,  and  determine  questions 
involving  personal  rights.  The  powers  thus  exercised  are  judi- 
cial in  their  character,  and  the  statute  conferring  them  is  in 
violation  of  the  state  constitution,  by  which  all  judicial  power 
is  vested  in  certain  courts.  Const,  of  Wis.,  art,  VII,  sec.  2; 
Attorney  General  v.  McDonaldy  3  Wis.,  805;  Oough  v.  Dor- 
8eyy27  id.,  131;  Van  Slyke  v.  Trempealeau  County  Far. 
MtU.  F.  Ins.  Co.,  39  id.,  390 ;  Wayman  v.  Southard,  10  Wheat., 
46;  Cooley'sCon.  Lim.,  91;  Merrill  v.  Sherburne,  1 K  H.,  204; 
Freeman  on  Judgments,  446;  People  v.  Supervisors,  10  Cal., 
344;  2  Wheat,  309;  13  Md.,  91;  35  Me.,  15;  46  id.,  91;  2 
Mich.,  411;  18  Ind.,  479;  Anderson  v.  Morris,  12  Wis.,  689. 
3.  That  portion  of  sec.  497,  R.  S.,  which  gives  to  the  superin- 
tendent power  to  prescribe  the  manner  of  taking  and  hearing 
appeals,  is  in  effect  a  delegation  of  legislative  power,  and  is 
therefore  void.  Cooley's  Con.  Lim.,  116;  Slinger  v.  Henne- 
inan,  38  Wis.,  505;  StaU  v.  O'Neill,  24  id.,  149;  C,  W.  <&  Z. 
Railroad  Co.  v.  CommWs  of  Clintoii  Co.,  1  Ohio  St.,  88.  4. 
Counsel  also  criticized  the  order  of  the  state  superintendent 
upon  the  merits. 
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P.  J.  Clawson^  for  defendant  in  error: 

1.  The  writ  properly  brings  up  only  the  proceedings  showing 
jarisdiction,  and  the  decision  of  the  superintendent;  and  sach 
decision  can  be  reversed  only  on  the  ground  of  errors  and 
irregularities  appearing  on  the  face  of  the  record.  The  merits 
will  not  be  reviewed.  State  v.  Ooodwirij  24  Wis.,  286;  People 
V.  Mayovy  2  Hill,  9;  Roberts  v.  Warren^  3  Wis.,  736;  Fred- 
erick v.  Clarky  6  id.,  191.  2.  The  return  of  the  superintendent 
shows  that  the  appeal  and  the  proceedings  had  thereon  were 
in  perfect  accord  with  the  requirements  of  the  statute  and  the 
rules  prescribed  by  the  superintendent  respecting  appeals,  and 
were  all  regular  and  in  due  form  of  law.  R.  S.,  sees.  412, 
418-9,  497;  Laws  of  Wis.  relating  to  Common  Schools,  1880. 
The  decision,  therefore,  is  final.  3.  The  act  of  the  legislature 
giving  the  superintendent  power  to  prescribe  rules  in  respect 
to  appeals  is  not  a  delegation  of  legislative  power.  In  re 
GrrineTy  16  Wis.,  423;  In  re  Oliver y  17  id.,  681;  Spaulding 
V.  Elwoody  11  id.,  17;  Druedker  v.  Salomon^  21  id.,  628.  4. 
The  law  authorizing  the  superintendent  to  hear  and  determine 
these  appeals  is  not  in  conflict  with  the  constitution.  This 
power  is  only  qiuisi  judicial.  Joirit  School  District  No.  7  v. 
Wolfey  12  Wis.,  687;  Clapp  v.  Preston^  15  Wis.,  543;  Lathrop 
V.  Snyder  J  17  id.,  110. 

Oeton,  J.  This  is  a  common-law  certiorari  to  bring  before 
this  court  the  record  and  proceedings  of  the  defendant  in 
error,  as  state  superintendent  having  the  supervision  of  pub- 
lie  instruction,  in  deciding  upon  the  question  of  the  division 
of  school  district  No.  8  of  the  town  of  Clarno,  in  Green 
county,  upon  an  appeal  from  the  order  of  the  town  board  of 
said  town  making  such  division.  The  question  first  to  be  dis- 
posed of  is,  the  true  province  of  the  writ  addressed  to  such  a 
qtuisi  judicial  tribunal.  In  ordinary  cases,  where  the  writ 
goes  to  inferior  courts  or  tribunals,  the  record  only  can  be  in- 
spected to  ascertain  whether  such  court  acted  within  its  juris- 
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diction;  but  in  respect  to  an  officer  having  only  quasi  jndicial 
power  to  act  in  proceedings  of  a  suramary  character  and  out 
of  the  course  of  the  common  law,  the  proceedings  will  be  re- 
viewed to  also  acertaiu  whether  such  person,  having  jurisdic- 
tion, has  kept  within  it  and  acted  strictly  according  to  law; 
To  this  end,  errors  or  irregularities  may  be  corrected.  This 
we  understand  to  be  the  effect  of  the  decision  of  this  court 
in  Milwaukee  Iron  Co.  v.  Schuhel^  Town  ClerTc^  etc.,  29 
Wis.,  444. 

But  the  office  of  this  writ,  although  so  enlarged*  in  such 
cases,  will  yet  not  warrant  a  review  of  mere  questions  of  fact 
where  there  is  any  contention  as  to  the  proof,  or  the  reversal 
of  the  judgment  or  determination  of  the  officer  upon  the 
merits  of  the  case.  Errors  of  law,  and  not  errors  of  judgment 
merely,  will  be  corrected  in  such  a  case.  In  accordance  with 
this  view  of  our  jurisdiction  in  the  present  case,  we  may  look 
into  the  record  to  ascertain,  (1)  whether  the  defendant  acted 
in  this  matter  on  appeal  within  his  jurisdiction  as  state  super- 
intendent; (2)  whether  he  acted  according  to  law;  and  (3) 
whether  he  made  his  determination  of  the  facts  upon  any  evi- 
dence which  would  warrant  it.  The  constitutional  question  as 
to  whether  such  a  jurisdiction  could  be  constitutionally  con- 
ferred  upon  this  officer,  is  virtually  disposed  of  by  the  above 
ruling  that  he  is  authorized  to  act  only  in  a  quasi  judicial 
capacity.  If,  as  the  learned  counsel  of  the  plaintiff  in  error 
contends,  he  is  made  by  the  law  a  jndicial  tribunal  or  inferior 
court  in  the  ordinary  sense,  then  his  jurisdiction  only  can  be 
inquired  into;  but  it  is  decided  that  his  functions  are  only 
quasi  judicial,  and  that  is  sufficient  Joint  School  Dist,  JHfo. 
7,  etc.,  V.  Wolfe,  12  Wis.,  685.  In  that  case,  although  the 
question  was  not  directly  raised  as  to  the  authority  of  the  state 
superintendent,  but  only  as  to  a  clerk  in  his  office  acting  in  a 
similar  matter,  yet  it  was  so  vital  to  the  proceeding  it  must 
be  construed  as  passed  without  question,  sub  silentio.  The 
question  is  directly  met  and  decided  as  to  the  superintendent 


Digiti 


zed  by  Google 


164         SUPKEME  COURT  OF  WISCONSIN, 

The  State  ex  rel.  Moreland  and  others  vs.  Whitford. 

of  public  instjruction  of  the  state  of  New  York,  whose  powers 
and  duties  on  such  appeals  are  substantially  as  in  this  state,  and 
whose  determination  is  final.  People  v'.  Collins^  34  How., 
336.  But  it  is  sufficient  that  the  state  superintendent,  on  ap- 
peal from  the  decision  of  the  town  board  altering  or  changing 
the  boundaries  of  a  school  district,  passes  upon  the  matter  as 
an  original  question,  and  has  the  same  power  and  discretion 
in  deciding  whether  such  district  should  be  changed,  altered 
or  divided,  as  the  town  board  had  in  making  its  decision.  If 
the  state  superintendent  in  this  has  judicial  power  conferred 
upon  hipi  in  violation  of  the  constitution,  so  has  the  town 
board ;  and  yet  no  one  has  thought  of  questioning  the  consti- 
tutional power  of 'such  a  body  in  such  a  proceeding.  The 
state  superintendent  is  not  a  court  of  appeals  or  of  errors,  to 
sit  in  review  of  the  errors  of  the  town  board;  but  on  appeal 
he  acts  in  the  whole  matter  as  the  board  should  have  acted, 
and  his  decision  is  final.  The  legislature  might  have  made 
the  decision  of  the  town  board  final,  if  it  had  seen  fit  so  to  do; 
but  it  provided  for  a  hearing  of  the  same  matter  before  an- 
other officer  on  appeal,  and  has  made  that  final. 

We  think  it  was  eminently  proper  for  the  legislature  to  con- 
fer this  power  ^of  final  disposition  of  changes  in  school  dis- 
tricts on  this  officer.  It  is  especially  within  the  appropriate 
functions  of  his  office,  and,  considering  the  eminent  ability  and 
impartiality  of  the  incumbent  of  this  office  in  the  past,  as  at 
the  present  time,  experience  has  proved  that  such  matters  may 
well  be  left  with  liim  as  a  finality.  To  what  extent  his  juris- 
diction might  be  upheld,  under  the  constitution,  on  questions 
involving  grave  property  and  personal  rights,  is  an  important 
question,  which  we  do  not  now  decide;  for  in  this  matter, 
where  his  decision  maintains  the  district  intact,  and  its  affairs 
in  statu  quoy  no  mischief  of  this  sort  has  been  done.  But  we 
are  satisfied  that  this  supervision  of  the  state  superintendent 
over  the  afiairs  of  schools  and  soliool  districts,  commonly  very 
fruitful  sources  of  litigation,  has  been  most  wisely  conferred 
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upon  him  for  the  public  interest,  as  well  as  for  the  peace  and 
prosperity  of  the  schools  and  districts  themselves;  and  there 
could  bo  no  better  vindication  of  this  policy  of  the  state,  and 
no  higher  commendation  of  the  distinguished  gentlemen  who 
have  filled  the  office,  than  the  fact  that  the  decisions  of  this 
officer  have  been  so  generally  and  almost  uniformly  acquiesced 
in,  and  the  correlative  fact  tliat  so  few  cases,  placed  by  the  law 
within  his  widely-extended  jurisdiction,  have  found  their  way 
into  the  courts. 

In  respect  to  the  power  of  the  superintendent  to  make  all  need- 
ful rules  and  regulations  for  the  bearing  of  such  cases  on  ap« 
peal,  we  do  not  understand  that  it  is  denied,  but  only  his  power 
to  make  any  rule  or  regulation  by  which  &  j^ersonalhefiring  be- 
fore him  of  the  aggrieved  party  is  denied,  and  by  which  the 
testimony  cannot  be  taken  orally  as  in  open  court  at  the  time 
of  the  hearing.  If  he  cannot  exercise  the  power  to  make  a  rule 
requiring  the  evidence  to  be  submitted  in  the  form  of  affidavits, 
and  the  arguments  of  the  parties  or  of  their  counsel  in  writ- 
ing, then  it  is  quite  obvious,  from  the  vast  number  of  such 
and  similar  cases,  his  jurisdiction  may  as  well  be  taken  away 
entirely;  for  it  would  be  impossible  for  him  to  hear  personally 
such  matters  and  appeals  within  the  time  fixed  by  law,  if  ever 
daring  his  term  of  office.  We  think  it.  was  not  only  clearly 
within  his  power  to  do  so,  but  that  the  rules  for  the  hearing 
of  such  appeals  are  most  judicious  and  salutary.  The  law 
(section  497,  R.  S.)  expressly  authorizes  him  to  prescribe  the 
manner  of  both  the  taking  and  hearing  of  the  appeal.  The 
duty  of  forming  and  altering  school  districts  is  purely  munic- 
ipal, administrative  and  ministerial,  although  involving  the 
exercise  of  judgment  and  discretion,  and  has  no  respect  what- 
ever to  personal  or  property  rights.  This  power  and  discretion 
are  only  limited  by  the  districts  being  required  to  be  of  con- 
tiguous territory,  and  not  to  embrace  more  than  thirty-six 
sqtiare  miles  of  land.     Sections  412-418,  B.  S. 

The  statute  prescribes  no  rules  according  to  which  this  duty 
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shall  be  performed,  and  no  method  by  which  any  testimony 
relating  to  the  question  may  be  taken,  or  way  in  which  the 
board  may  become  informed  as  to  the  advisability  or  policy  of 
the  proposed  formation  or  alteration  of  its  boundaries.  The 
state  superintendent,  on  an  appeal  from  the  decision  of  the 
board  altering  a  school  district,  in  eflEect  performs  the  same 
duty  as  the  town  board  in  respect  to  it,  and  exercises  the  same 
judgment  and  discretion;  and  if  the  law  were  silent  as  to  any 
rules  or  regulations  as  to  the  manner  of  hearing  and  deciding  J 
upon  the  advisability  or  policy  of  the  alteration,  he  would  "* 
then  be  left  to  any  proper  manner  of  informing  himself  of  the 
facts,  and  of  hearing  the  parties  aggrieved,  the  same  as  the 
town  board  in  the  first  place.  But  the  legislature,  no  doubt 
considering  that  the  superintendent  would  not  have  the  same 
facilities  for  personally  obtaining  a  knowledge  of  the  facts, 
provided  that  he  might  prescribe  the  manner  of  hearing  as 
well  as  of  taking  the  appeal.  In  this  case  it  seems  that  he 
acted  in  strict  accordance  with  rules  adopted  and  duly  pub- 
lished under  this  authority.  It  is  too  apparent  to  require 
further  discussion  that,  in  the  manner  of  such  hearing  and  of 
taking  the  testimony,  no  personal,  common-law  or  constitu- 
tional right  has  been  infringed,  any  more  or  in  any  respect 
different  than  in  the  division  of  this  district  by  the  town  board 
in  the  first  place  without  any  rules.  Municipal  corporations 
are  necessarily  left  to  prescribe  their  own  rules  for  doing  many 
things  required  of  them,  and  they  have  the  inherent  right  to 
prescribe  such  rules  as  may  facilitate  the  performance  of  their 
duties.     Cooley  on  Const  Lim.,  §  195. 

The  state  superintendent  appears  to  have  acted  in  strict 
compliance  with  law  and  the  rules  of  his  department,  and 
there  does  not  appear  to  have  been  any  constitutional  pro- 
vision violated,  either  in  giving  him  such  a  jurisdiction  or  in 
his  manner  of  hearing  the  appeal.  It  may  be  well  to  say  here 
that  the  use  of  the  word  ''jurisdiction  "  in  this  matter  is  not 
strictly  proper.    It  is  a  duty  imposed  upon  the  town  board. 
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and  then,  on  appeal,  on  the  state  snperintendent,  to  alter 
scliool  districts;  and  the  snbstantial  effect  of  the  whole  matter 
is,  that  town  boards  may  alter  school  districts  only  with  the 
approval  of  the  state  superintendent,  if  any  party  aggrieved 
appeal  to  him.  Instead  of  calling  it  strictly  the  hearing  of 
the  appeal^  it  is  his  determination  of  the  advisability,  propri- 
ety or  policy  of  the  alteration,  on  an  appeal  to  him  from  the 
decision  of  the  board.  When  we  regard  the  real  nature  of 
the  duty  to  be  performed,  and  are  not  carried  away  by  words 
and  names  of  technical  meaning,  the  authorities  cited  will  at 
once  appear  inapplicable.  "  Powers  judicial,  judiciary  powers, 
and  judicatures,  are  used  to  designate  with  clearness  that  de- 
partment of  government  which  it  was  intended  should  inter- 
pret and  administer  the  laws."  Cooley  on  Const.  Lim.,  92. 
Jurisdiction,  in  the  meaning  of  the  law,  strictly  ^Ms  the  au- 
thority or  power  which  a  man  hath  to  do  justice  in  causes  of 
complaint  brought  before  him.''  Jac.  Law  Die,  tit,  "Juris- 
diction.^' ^^  Judicium  is  a  proceeding  before  a 'judex'  or 
judge.  Jurisdiction  is  the  power  of  hearing  and  determining 
causes  and  of  doing  justice  in  matters  of  complaint"  Burr. 
Law  Die 

Under  the  rule  laid  down  in  Milwaukee  Iron  Co.  v.  Schu- 
helj  supra^  we  may  not  look  into  the  evidence  any  further  than 
to  see  that  there  was  evidence  which  warranted  the  action  of 
the  superintendent;  but  it  may  be  proper  to  say  that  this 
school  district,  before  its  alteration,  was  of  compact  and  square 
form,  of  four  sections  of  land,  with  the  school-house  in  the 
center,  and  very  nearly  central,  and  conveniently  accessible,  to 
the  mass  of  the  inhabitants.  It  would  be  diflScult  to  find  a 
district  better  situated  geographically,  and  affording  greater 
advantages  and  facilities  for  the  attendance  of  the  children  at 
the  school.  It  wonld  seem  that  the  main  reasons  for  the  alter- 
ation were  personal,  and  that  religion  and  nationality  had 
much  to  do  with  it.  Such  causes  of  local  disturbance  ought  not 
to  be  encouraged  by  the  alteration  of  civil  and  geographical 
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boundaries  enitablo  to  their  continued  existence,  bat  tliej 
fihoald  rather  be  snpprcssed  by  fostering  a  more  Kberal  and 
generous  public  sentiment.  If  school  children  arc  found  to 
have  feelings  of  religious  or  national  animosity  to  the  disturb- 
ance of  the  school,  they  should  be  kept  together,  under  the 
same  judicious  training  and  instruction,  until  such  feelings 
are  eradicated,  before  they  arrive  at  mature  age  and  capable  of 
still  greater  injury  to  society;  and  parents  may  well  assist  the 
teacher  in  efforts  so  salutary  and  beneficent,  rather  than  cher- 
ish the  growth  of  such  roots  of  bitterness  and  bigotry.  Ques- 
tions of  religion,  politics  or  nativity  should  not  be  considered 
in  the  formation  and  alteration  of  school  districts,  any  more 
than  of  towns  or  counties  or  congressional  districts.  "  Gerry- 
mander" is  the  unsavory  but  expressive  name  for  this  method 
of  creating  civil  divisions  of  the  state  for  improper  reasons. 
We  are  inclined  to  adopt  the  view  of  the  superintendent 
that  "the  principal  questions  to  be  considered  are  material, 
geographical,  statistical  and  financial,"in  altering  the  bounda- 
ries of  school  districts. 

The  position  taken  bjr  the  learned  counsel  of  the  plaintiff 
in  error,  that  the  decision  and  determination  refusing  to  alter 
this  district,  which  is  brought  into  this  court  with  the  record, 
is  not  the  decision  of  the  state  superintendent,  but  only  of  a 
clerk  in  his  oflSce,  is  disposed  of  by  the  record  itself.  The  re- 
turn of  that  ofiicer  shows  that  it  was  his  personal  and  official 
action,  and  the  decision  is  subscribed  by  him  in  due  form. 

By  the  Court. —  The  decision  o£  the  state  superintendent 
herein  is  affirmed. 
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The  State  ex  rel.  Priest   vs.  The  Regents   op   the  Uni- 

VEE8ITY   OF   WISCONSIN. 

Jkcember  19,  18S1  — January  10,1882. 

Uniyebsity  of  Wisconsin.    Powers  qf  the  hoard  of  regents  in  reaped  to 
the  exaction  of  fees  from  students. 

1.  The  board  of  regents  of  the  state  nniversity,  as  a  corporate  body,  has  no 

powers  except  such  as  are  conferred  upon  it  by  statute,  either  by  express 
language  or  by  fair  implication. 

2.  All  the  acts  of  the  legislature  relating  to  the  university,  construed  together,' 

conclusively  establi^  a  legislative  intent  that,  under  the  general  grant 
of  power  to  make  laws  for  the  government  of  the  university,  the  grant 
of  *'all  the  powers  necessary  or  convenient  to  accomplish  the  objects  and 
perform  the  duties  prescribed  by  law,''  and  other  like  grants  in  succes- 
sive statutes  defining  the  functions  of  the  board,  it  should  take  the  power 
to  exact  fees  from  students,  for  admission,  instruction  and  the  incidental 
expenses  of  the  university,  except  as  such  power  was,  from  time  to  time, 
expressly  limited.        • 

3.  Sec.  388,  R.  S.,  which  provides  that  no  student  who  has  been  a  resident 

of  the  state  for  one  year  next  preceding  his  admission  to  the  state  uni- 
versity, shall  be  required  to  pay  **  any  fees  for  tuition  "  therein,  except 
in  the  law  department  and  for  extra  studies,  must  be  construed  as  pro- 
hibiting only  fees  for  instruction,  and  not  charges  made  to  meet  inciden- 
ial  expenses. 

4.  The  heating  and  lighting  of  public  halls  and  rooms  of  the  university  are 

necessary  and  convenient  for  the  accomplishment  of  the  objects  of  the 
institution;  and  the  general  powers  granted  to  the  board  of  regents  au- 
thorized it  to  enact  the  existing  by-law,  under  which  there  is  exacted 
from  each  student  in  attendance  a  fractional  share  of  the  expense  of 
such  heating  and  lighting,  as  a  part  of  the  incidental  expenses. 

Mandamus.  The  case  is  thus  stated  by  Mr.  Justice 
Casbodat: 

"  This  is  a  demurrer  to  the  return  of  the  president  of  the 
board  of  regents  of  the  university,  made  for  and  in  behalf  of 
said  board,  to  an  alternative  writ  of  mandamus  issued  on  the  pe- 
tition of  Edward  B,  Priest  It  appears,  in  effect,  from  the 
petition  and  the  writ,  that  the  relator,  being  a  member  of  the 
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senior  class  of  the  university,  in  regular  standing,  was  present 
with  his  class  from  September  7, 1881,  to  September  19,  1881, 
when  he  was  excluded  by  the  faculty,  or  a  portion  of  them, 
acting  under  and  in  pursuance  of  a  resolution  adopted  in  June, 
1881,  by  the  board  of  regents;^  that  he  had  fully  performed 
all  the  conditions  requisite  to  entitle  him  to  admission,  and  all 
that  were  required  of  him,  except  the  payment  of  four  dollars, 
which  sum  was  charged  to  him  (and  all  other  students  except 
members  of  the  law  class)  for  incidental  expenses,  and  was  ex- 
acted as  a  condition  of  admission,  but  which  he  refused  to  pay, 
for  the  reason  that  such  charge  was  intended  to  compel  resi- 
dent students  of  the  state  to  pay  tuition  under  the  name  and 
in  the  guise  of  incidental  expenses,  and  hence  was  forbidden 
by  law,  and  that  the  board  had  no  right  or  power  to  exact  the 
same. 

"  The  return,  in  effect,  admits  that  the  exclusion  was  upon 
the  sole  ground  of  non-payment  of  the  four  dollars  charged 
for  incidental  expenses,  as  stated,  but  denies  that  the  same  was 
in  any  sense  tuition,  and  insists  that  the  purpose  of  such 
charge  was  to  require  both  resident  and  non-resident  students 
to  contribute,  in  part,  towards  the  payment  for  fuel  and  mate- 
rial to  warm  and  light  the  public  rooms  of  the  university, 
including  rooms  for  public  exercises,  literary  societies,  gym- 
nasiuih,  and  the  like,  for  the  services  of  janitors  to  care  for 
such  rooms  and -students'  rooms,  and  to  render  occasional  per- 
sonal services  to  students,  and  for  various  other  expenditures 
naturally  incident  to  the  conduct  of  the  university,  but  no  part 

*The  resolution  was  in  the  following  words:  *^ Resolved^  That  henceforth, 
until  further  ordered,  there  shall  be  collected  from  each  and  every  student  in 
attendance  upon  the  university,  except  those  in  the  law  department,  the  fol- 
lowing charges  for  incidental  expenses,  to  wit:  four  dollars  for  the  fall  term, 
four  dollars  for  the  winter  term,  two  dollars  for  the  spring  term,  payable  in 
advance  at  the  beginning  of  each  term,  or  at  the  time  of  entry  of  the 
student  therein,  in  addition  to  all  other  fees  and  charges ;  provided,  that  if  a 
student  enter  after  one-half  of  any  term  shall  have  passed,  he  shall  be  required 
to  pc^  but  one-half  the  charges  aforesaid,  for  such  term.** 
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of  which  goes  for  expenditures  in  the  payment  of  professors, 
tutors,  or  the  instructional  force,  or  towards  the  maintenance 
of  the  means  by  which  instruction  or  tuition  is  given  to  stu- 
dents; that  the  total  of  all  the  charges  imposed  by  the  board 
in  June,  1881,  for  incidental  expenses,  on  the  basis  of  the  at- 
tendance of  students  for  the  present  year  or  any  past  year,  is 
not  equal  to  one-half  of  the  amount  which  the  regents  will 
actually  expend  for  fuel  and  lights. for  the  public  rooms  of  the 
univeraity,  and  for  incidental  expenses  of  the  nature  stated; 
that  the  whole  amount  which  can  be  collected  from  students 
for  incidental  expenses  for  the  year  1881-2  cannot  exceed  tlie 
sum  of  $8,500,  whereas,  the  amount  necessarily  expended  for 
fuel  alone  to  heat  the  several  recitation  rooms,  halls,  and  other 
rooms  used  by  and  for  the  students  in  the  manner  above  men- 
tioned, will  exceed  $4,500.  These  facts,  and  many  others  — 
some  of  which  will  be  referred  to  in  the  opinion, —  are  all  ad- 
mitted by  the  demurrer."' 

For  the  demurrer  there  were  briefs  by  Olin  <&  Ormde^  as 
attorneys  for  the  relator,  and  a  separate  brief  by  8.  U.  Pinneyy 
of  counsel,  and  the  cause  was  argued  orally  by  Mr.  Olin  and 
Mr.  Pinney. 

Wm.  F.  VUaSj  of  counsel,  for  the  respondent. 

[From  the  nature  of  the  questions  discussed  in  the  elaborate  and 
able  briefs  in  this  cause,  turning  largely  upon  the  construction  of 
legislative  acts,  it  has  been  found  impossible  to  repor(  the  argu- 
ments so  as  to  do  them  even  approximate  justice  in  the  space 
which  could  properly  bo  allowed  for  that  purpose  in  this 
volume.] 

Oabsodat,  J.  The  educational  system  of  this  state  bad  its 
origin  in  certain  grants  of  land  from  the  national  government, 
and  was  secured  to  the  people  by  our  state  constitution.  Arti- 
cle X.  It  consists  of  common  or  district  schools,  academies 
and  normal  schools,  and  a  state  university,  with  such  colleges 
to  be  connected  therewith  from  time  to  time  as  the  interests  of 
Vol.  LIV— 11 
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education  may  require.  Section  3  of  that  article  requires  that 
such  district  schools  "shall  be  free  and  without  charge  for 
tuition  to  all  children  between  the  ages  of  four  and  twenty 
years."  No  restriction  as  to  fees  or  charges  to  be  paid  by 
students  in  academies,  normal  schools,  the  university,  or  any 
of  the  colleges  to  be  connected  therewith,  having  been  imposed 
by  the  constitution  upon  the  law-making  branch  of  the  govern- 
ment, the  state  was  left  perfectly  free,  and  is  at  liberty  to 
regulate,  control,  or  prohibit  altogether  such  fees  and  charges 
by  legislative  enactment.  This  will  not  be  denied,  for  it  is  a 
familiar  and  well-established  principle  of  constitutional  law 
that  "the  state  legislature  may  exercise  all  legislative  power 
not  delegated  to  the  general  government,  nor  restricted  nor 
reserved  to  the  people  by  the  state  or  national  constitution." 
Wis.  C,  Railroad  Co.  v.  Taylor  County^  52  Wis.,  37,  and 
cases  there  cited.  Besides,  the  fact  that  there  is  a  constitu- 
tional restriction  in  regard  to  fees  and  charges  for  tuition  in 
district  schools,  but  none  as  to  the  university  or  any  college 
connected  therewith,  pretty  clearly  evinces  an  intent  to  leave 
the  legislature  unrestricted,  in  that  regard,  as  to  the  university 
and  its  colleges.  The  precise  question  raised  by  the  demurrer, 
therefore,  is  whether  the  four  dollars  charged  for  incidental 
expenses  is  authorized  by  the  statute. 

Section  388,  R  S.,  provides  that  "  no  student  who  shall  have 
been  a  resident  of  the  state  for  one  year  next  preceding  his 
admission,  shall  be  required  to  pay  any  fees  for  tuition  in  the 
university,  except  in  the  law  department  and  for  extra  studies. 
The  regents  may  prescribe  rates  of  tuition  for  any  pupil  in  the 
law  department,  or  who  shall  not  have  been  a  resident  as  afore- 
said, and  for  teaching  extra  studies."  There  is  no  pretense 
that  the  charges  in  question  were  for  extra  studies,  nor  that 
the  relator  was  in  the  law  department,  or  not  a  resident  of  the 
state  for  more  than  a  year  next  preceding  his  application  for 
admission.  The  simple  question  is,  therefore,  in  the  language 
of  the  petition,  whether  the  charge  exacted  was  "  under  tlio 
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name  and  in  the  guise  of  incidental  expenses,"  but  in  ^^  fact  to 
pay  for  tuition."  If  it  was,  then  the  prohibition  cannot  be 
doubted.  If  it  was  not,  then  it  remains  to  be  seen  whether 
there  was  authority  to  make  the  charge  under  the  statute. 
Can  we  hold  that  '^  incidental  expenses,'*  as  defined,  are  covered 
by  and  included  in  the  word  '*  tuition,"  and  hence  within  the 
prohibition  of  the  statute? 

In  determining  this  question  the  meaning  of  the  word 
"  tuition  "  has  an  important  bearing.  Not  necessarily  so  much 
the  significance  given  to  it  as  used  and  applied  to  district 
schools  in  the  constitution,  nor  as  defined  at  different  periods 
by  philologists,  but  as  expressive  of  the  legislative  intent  in 
the  section  of  the  statute  quoted.  As  an  aid  in  discovering 
such  intent,  we  may  consider  the  sense  in  which  the  word 
"  tuition "  had  been  used  by  the  oflScers  and  faculty  of  the 
university  prior  to  such  legislative  enactment;  for  the  leg- 
islatnre  must  be  deemed  to  have  had  in  view  such  use  when 
they  passed  the  inhibition  in  question.  It  appears  that  for 
each  year  during  a  period  of  eighteen  years,  from  1848  to 
1866,  the  statutes  restricted  the  charge  for  tuition  to  a  certain 
amount  named,  which  was  varied  from  time  to  time  by  the 
board  of  regents.  *  During  that  period  every  student  was 
required  to  pay  a  certain  amount  as  tuition.  With  certain 
exceptions  and  qualifications,  the  same  was  true  for  the  ten 
succeeding  years  and  down  to  1876.  In  each  year  for  the 
same  period  of  twenty-eight  years,  the  ofllcers  and  faculty 
were  accustomed  to  exact,  in  addition  to  such  tuition,  certain 
charges  under  the  different  names  of  admission  fee,  matricu- 
lation fee,  incidental  fee,  and  charges  for  fuel,  light,  etc.,  for 
the  public  rooms  and  halls  of  the  university.  The  amount  of 
these  charges  in  the  several  years,  and  the  names  under  which 
the  same  were  exacted,  varied  from  time  to  time.  In  the  cat- 
alogue  published  in  October,  1875,  the  charges  exacted  were 
for  tuition,  heating- and  lighting  the  university  hall  and  pub- 
lic rooms,  music,  each  diploma,  and  a  matriculation  fee  in  the 
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law  department.  With  knowledge  of  this  schedule  of  charges, 
as  we  must  assume,  the  legislature  provided  that  after  July  4, 
1876,  '^  no  student  or  candidate  for  admission  to  the  university 
of  Wisconsin,  who  shall  have  been  a  resident  of  the  state  of 
Wisconsin  for  one  year  last  preceding  his  application  for  ad- 
mission to  said  university,  shall  be  required  to  pay  any  fee 
for  tuition  therein;  but  this  provision  shall  not  apply  to  stu- 
dents taking  extra  studies  (so  called),  nor  to  students  in  the 
law  department."  Section  5,  ch.  117,  Laws  of  1876.  The 
substance  of  this  section  was  reenacted  in  the  Eevised  Stat- 
utes, being  section  388  above  quoted. 

It  will  be  noticed  that  this  prohibition  is  confined  to  fees 
for  tuition,  but  is  silent  as  to  the  other  charges  named  in  the 
catalogue  then  regulating  the  same.  Can  this  silence  as  to  a 
portion  of  the  charges  named  in  the  catalogue,  and  the  ex- 
press inhibition  as  to  another,  be  construed  as  an  intent  to 
prohibit  the  exaction  of  the  charges  not  mentioned  as  well  as 
the  one  expressly  named?  Can  it  be  fairly  held  that  such 
silence  ws^  by  inadvertence  or  mistake,  and  not  intentionall 
If  so,  would  the  legislature  be  likely  to  make  the  correction, 
or  remain  silent,  after  their  attention  had  been  called  to  the 
subject?  But  all  the  charges  (except  tuition  to  resident  stu- 
dents) were  continued  right  along,  not  only  after  the  act  of 
JL876,  but  until  after  the  present  revision  of  the  statutes.  Thus 
we  find  that,  notwithstanding  two  catalogues  were  published, 
containing  similar  charges  to  those  complained  of,  after  the 
act  of  1876,  and  prior  to  the  Eevision,  yet  the  Revision  con- 
tained no  prohibition  against  such  charges,  but  only  against 
tuition.  A  maxim  of  the  law^  often  quoted,  seems,  therefore, 
to  be  peculiarly  applicable:  ^'^Expressio  unius  est  excluaio 
aUerlus,^'*  The  long-continued  use  of  the  word  "  tuition  "  by 
the  officers  and  faculty  of  the  university,  and  other  Similar 
institutions,  as  stated  in  the  return,  and  the  legislation  had  in 
respect  to  it,  leaves  no  doubt  in  the  mind  of  the  court  that 
the  words  pf  the  statute,  ^^  no  student  [except  as  stated]  shall 
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be  required  to  pay  any  fees  for  tuition  in  the  university," 
simply  mean  that  no  student  shall  be  required  to  pay  any- 
thing for  instruction  or  teaching  in  the  university;  and  this 
view  is  strengthened  by  the  exceptions  contained  in  the  sec- 
tion of  the  statute  quoted.  For  while  the  prohibition  against 
paying  "fees  for  tuition'*  is  excepted  from  the  law  department 
and  for  extra  studies,  it  is  expressly  provided  that  ^' rates  of 
tuition  "  may  be  prescribed  "  for  any  pupil  in  the  law  depart* 
ment,  or  who  shall  not  have  been  a  resident,  as  aforesaid,  and  for 
teaching  extra  studies."  If  the  "rates  of  tuition"  thus  al- 
lowed in  the  cases  excepted  from  the  prohibition  were  intended 
to  cover  "  teaching "  only,  then  it  is  difficult  to  understand 
upon  what  theory  of  construction  "  fees  for  tuition  "  should  not 
also  be  restricted  to  charges  for  teaching,  in  contradistinction 
to  the  other  classes  of  charges  which  the  officers  and  the 
faculty  have  annually  been  allowed  to  exact  for  a  third  of  a 
century.  We  must  therefore  hold  that  the  statutory  prohibi- . 
tion  against  exacting  "fees  for  tuition,"  does  not  include  nor 
reach  the  incidental  expenses  for  heating  and  lighting  public 
halls,  etc.,  complained  of. 

One  question  remains  to  be  considered:  Was  the  board  of 
regents  authorized  by  the  statute  to  make  the  charge  exacted 
as  incidental  expenses?  They  and  their  successors  in  office 
constitute  a  body  corporate.  Section  379,  E.  S.  We  agree  with 
counsel  for  the  relator  that  the  board  of  regents,  as  a  corpo- 
rate body,  has  no  powers  except  such  as  are  conferred  upon 
them  by  statute,  either  by  express  language  or  by  fair  implica- 
tion. We  agree,  also,  that  the  extent  of  the  powers  granted 
must  be  ascertained  from  all  the  provisions  of  the  statute 
relating  to  the  subject,  and  that  such  provisions  should  be  con- 
strued in  the  light  of  each  other,  in  order  the  better  to  comr 
prehend  the  intention  which  the  legislature  had  in  view. 
What  the  legislature  said,  and  the  circumstances  tinder  which 
they  said  it,  are  of  special  significance  in  determining  such 
intent.     We  agree,  also,  that  the  board  has  no  power  outside 
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of  legislatire  grant,  and  by  mere  usage,  custom,  convenienee, 
or  necessity  growing  out  of  a  depleted  treasury,  to  exact 
charges  from  those  in  attendance  as  students.  The  board  is  a 
creature  of  law,  and  hence  cannot  rise  above  the  law,  nor  be  a 
law  unto  themselves,  in  matters  outside  of  the  scope  of  the 
powers  granted  to  them.  But  this  does  not  mean  that  it  can 
do  no  act  except*  such  as  is  specifically  mentioned  in  the  Qtat^ 
ute.  It  would  be  altogether  impracticable  to  prescribe  by 
statute  the  numei*ous  and  varying  duties  of  such  a  board. 
Much  must  necessarily  be  implied  from  the  chai'acter  and  ob- 
jects of  the  corporation,  the  nature  of  the  trust  imposed,  and 
the  general  powers  granted.  It  will  be  noticed  that  the  stat-. 
ute  in  relation  to  tuition  is  in  the  negative  form.  Prior  to 
1876  it  prohibited  the  exaction  of  tuition  in  excess  of  the 
amount  named,  and  after  that  date  it  made  the  prohibition  ab- 
solute, with  certain  exceptions,  which  were  in  the  late  Eevision 
put  in  an  aflSrmative  form.  It  was  not  so  much  a  grant  of 
power  as  a  restriction  upon  the  exercise  of  power.  The  ques- 
tion, therefore,  recurs,  Did  the  board  have  the  right  and 
power,  prior  to  the  present  Revision,  to  exact  any  charges 
whatever  not  expressly  prohibited,  and,  if  so,  by  what  statute 
was  it  conferred  upon  them? 

By  the  act  of  1838,  No.  99,  the  government  of  the  univer- 
sity was  given  to  a  board  of  visitors,  who,  with  their  suc- 
cessors, were  declared  to  be  a  body  politic  and  corporate,  with 
perpetual  succession,  and  with  power,  from  time  to  time,  to 
establish  such  colleges,  academies  and  schools,  depending  upon 
said  university,  as  they  might  think  proper,  and  as  the  funds 
of  the  corporation  might  permit.  And  it  was  thereby  made 
the  duty  of  the  board  ^'  to  make  such  by-laws  and  ordinances, 
not  inconsistent  with  the  laws  of  the  United  States  or  of  the 
territory,"  as  they  might  judge  most  expedient  for  the  govern- 
ment of  such  schools,  academies  and  colleges,  or  for  the  ac- 
<5omplishmont  of  the  trust  thereby  reposed;  but  the  act  was 
entirely  silent  as  to  charges  against  students.    By  the  act  of 
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July  26,  1848,  the  government  of  the  university  was  vested 
in  a  board  of  regents,  who,  with  their  successors,  were  thereby 
made  a  body  corporate,  with  the  usual  powers.  It  was  thereby 
also  made  the  duty  of  the  board,  and  it  was  especially  em- 
powered, to  enact  laws  for'  the  government  of  the  university, 
to  elect  a  riiancellor  and  appoint  the  requisite  number  of  pro- 
fessors and  tutors,  and  such  other  officers  as  they  might 
deem  expedient.  Section  7.  The  university  was  thereby 
made  to  consist  of  four  departments.  Section  8.  The  act 
nowhere  in  express  terms  empowered  the  board  to  exact 
charges  from  any  student,  but  on  the  contrary  such  power  was 
assumed  to  exist,  and  was  thereby  expressly  limited  in  the 
following  language:  "The  fee  of  admission  to  the  university 
shall  never  exceed  $10,  and  the  charges  for  tuition  in  the  first 
Kadi  fourth  departments  shall  never  exceed  in  one  year  to  the 
residents  of  the  state  $20."  Section  10.  That  section  and 
the  whole  act  were  reenacted  by  chapter  18,  R.  S.  1849,  and 
again  reenacted  by  chapter  21,  R.  S.  1858,  and  continued  to 
be  the  law  of  the  university  until  1866.  It  is  true,  this  limit- 
ation was  accompanied  by  a  promise  that  tuition  should  be 
free  in  those  two  departments  as  soon  as  the  income  of  the 
university  would  permit;  but  this  clearly  implies  that  the  legis- 
lature then  understood  that  tuition  was  not  free  in  either  of 
those  departments,  notwithstanding  no  authority  had  been 
given  by  express  words  to  exact  it. 

From  whence  did  the  board,  under  those  acts,  get  the  right 
and  power  to  exact  tuition  in  their  discretion  in  the  second  and 
third  departments,  and  a  limited  admission  fee  in  all  depart- 
ments, and  a  limited  tuition  fee  in  the  first  and  fourth  depart- 
ments, unless  it  was  included  in  the  general  grant  of  power 
already  referred  to?  The  board  had  no  right  or  power,  under 
either  of  those  acts,  to  impose  charges  for  admission  or  tuition 
upon  any  student  in  any  department,  unless  it  was  derived  from 
and  included  in  the  general  powers  therein  granted.  Why  did 
the  legislature,  in  those  enactments,  limit  the  amount  of  the 
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admission  fee  and  tuition  fee  in  the  first  and  fourth  depart- 
ments, unless  they  understood  that  by  the  same  acts  they  had 
conferred  upon  the  board  the  right  and  authority  to  exact  from 
students  such  admission  and  tuition  fees?  Was  the  legislature 
guilty  of  the  folly  of  limiting  the  Qxercise  of  a  power  never 
granted?  The  intent  to  give  authority  to  exact  such  charges, 
by  the  general  words  employed,  is  therefore  conclusively  estab- 
lished by  the  limitation  put  upon  the  exercise  of  such  right  by 
the  same  legislature  which  made  the  general  grant  of  power. 

But  counsel  for  the  relator  insist  that  while  an  admission  fee 
was  authorized,  it  was  never  exacted,  but  that  others  which 
were  not  authorized  were  exacted.  The  difliculty,  however, 
with  this  theory  is,  that  an  "admission  fee''  was  only  men- 
tioned  in  the  statute  by  way  of  restricting  the  amount  to  be 
charged,  and  not  by  way  of  authorizing  such  charge,  so  that 
the  power  to  impose  such  charge  was  not  attempted  to  be 
given  by  express  words,  but  only  by  implication  from  general 
words.  If  there  was,  therefore,  an  implied  power  to  exact 
such  charge  for  the  mere  admission  to  the  privileges  of  the 
university,  for  a  much  stronger  reason  there  was  an  implied 
power  to  exact  charges  for  heating  and  lighting  public  rooms 
and  halls  common  to  all  students,  when  no  restriction  has  been 
put  upon  the  exaction  of  such  charges.  It  is  not  a  question 
of  propriety,  but  of  power.  It  is  not  what  the  regents  did  do, 
but  what  under  the  statutes  they  had  the  power  of  doing. 
Their  acts  of  themselves  prove  nothing,  but  are  significant 
only  as  they  serve  to  elucidate  the  intent  with  which  general 
words  in  the  statute  were  employed.  The  intent  of  the  legis- 
lature being  thus  established,  the  general  grant  of  power  to  the 
board  seems  to  have  been  sufiBciently  broad  during  those 
eighteen  years  to  include  the  exaction  of  charges  from  students 
except  as  exj)ressly  limited. 

It  is  true  that  while  chapter  114,  Laws  of  1866,  reorganiz- 
ing the  university,  conferred  upon  the  board  substantially  the 
same  general  powers  as  before,  yet  the  language  in  regard  to 
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an  admission  fee  and  rates  of  tuition  are  permissive  in  form, 
with  exceptions,  instead  of  being  negatively  expressed,  as  pre- 
viously; bnt  the  change  was  merely  in  phraseology,  and  in  no 
way  indicated  an  absence  of  belief  in  the  previous  existence  of 
the  power  to  exact  charges.  Tliis  view  is  confirmed  by  chapter 
117,  Laws  of  1876,  which  is  silent  on  the  subject  of  admission 
fee,  but  simply  prohibits  fees  for  tuition  to  resident  students, 
except  in  the  law  department  and  for  extra  studies.  The  power 
to  impose  tuition  upon  non-resident  students,  students  in  the 
law  department,  and  for  extra  studies,  was  not  derived  from  that 
chapter,  but  existed  outside  and|  independent  of  it.  But,  as 
we  have  shown,  the  prohibition  in  this  chapter  against  exact- 
ing a  tuition  fee  from  resident  students  in  no  way  trenched 
upon  the  right  to  impose  the  other  charges  previously  exacted. 

Under  the  Kevised  Statutes  the  government  of  the  univer- 
sity is  still  vested  in  aboard  of  regents,  who,  with  their  suc- 
cessors in  oflBce,  constitute  a  body  corporate,  and  are  declared 
to  "possess  all  the  powers  necessary  or  convenient  to  accom- 
plish the  objects  and  perform  the  duties  prescribed  by  law," 
with  power  to  "enact  laws  for  the  government  of  the  univer- 
sity in  all  its  branches."  We  are  to  remember  that  it  is  not  a 
contract  with  enumerated  details  that  wo  are  construing,  but  a 
charter  granting  power  to  "  govern  "  a  university,  and  to  "en- 
act laws"  for  that  purpose.  These  terms  are  in  themselves  of 
sweeping  import;  but  they  are  accompanied  by  still  others, 
professing  to  confer  "all  the  powers  necessary  or  convenient  to 
accomplish  the  objects  and  perform  the  duties  prescribed  by 
law."  This  clause  is  quite  similar  to  the  last  clause  of  section 
8,  art.  I,  Const.  U.  S.,  which  gives  to  congress  power  "  to  make 
all  laws  which  shall  be  necessary  and  proper  for  carrying  into 
execution  the  foregoing  powers." 

It  was  held  at  an  early  day,  by  the  supreme  court  of  the 
United  States,  that  this  clause  gave  to  congress  the  choice  of 
the  ineans  to  be  employed,  provided  only  that  the  means  se- 
lected came  within  the  scope  of  the  constitution  and  were 
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legitimate  to  the  end  sought;  and  that  a  national  bank  was 
such  a  means,  though  not  named  in  the  constitution.  Opinion 
by  Marshall,  C.  J.:  McCulloch  v.  Maiyland, ^Whesity  411- 
425.  Implied  power  is  an  incident  of  general  power  granted, 
and  is  peculiarly  applicable  to  corporations  governed  by  boards 
of  regents,  trustees,  directors,  and  the  like.  This  court  has 
held  that,  "  in  determining  the  powers  of  a  corporation,  the 
rule  is,  if  the  means  employed  are  reasonably  adapted  to  the 
ends  for  which  the  corporation  was  created,  they  come  within 
its  implied  powers,  though  they  may  not  be  specifically  desig- 
nated by  the  act  of  incorporation;"  and  that  it  is  "entitled  to 
choose  among  the  means  convenient  and  adapted  to  the  end 
contemplated  by  its  charter."  5  Wis.,  173;  Clark  v.  Farring- 
toUy  11  Wis.,  306;  Blunt  v.  Walker^  id.,  334.  By  parity  of 
reasoning  it  may  be  said,  that  it  is  for  the  board  of  regents  to 
choose  the  means  which  in  their  judgment  are  necessary  or  con- 
venient, provided  only  they  are  calculated  to  accomplish  the 
objects  sought  by  the  charter  and  within  the  scope  of  the  gen- 
eral powers  granted,  and  not  in  conflict  with  the  statute.  These 
are  some  of  the  general  powers  conferred  upon  the  board. 
Sections  378,  .379,  381,  R.  S.  Certainly  there  is  no  indication 
hereof  any  purpose  to  .diminish  the  general  powers  previously 
possessed,  but  rather  to  increase  and  broaden  them. 

Counsel  for  the  relator  concede  that  prior  to  the  legislation 
of  1876  the  regents  had  the  power  to  charge  an  admission  as 
well  as  a  tuition  fee.  But,  as  we  have  shown,  if  such  power 
was  implied  and  then  expressly  restricted,  why  is  there  not 
the  same  reason  for  holding  that  thfe  power  to  exact  charges 
for  heating  and  lighting  public  halls  and  rooms,  under  the 
head  of  incidental  expenses,  was  also  implied,  though  not  re- 
stricted. If,  therefore,  the  powers  previously  existing  were  broad 
enough  in  their  scope  to  include  the  exaction  of  the  charges 
made  for  so  many  years,  except  as  expressly  limited,  then  there 
would  seem  to  be  no  doubt  of  the  right,  under  the  general 
powera  granted,  to  continue  the  exaction  of  the  same  charges, 
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except  in  so  far  as  the  exercise  of  sucli  right  has  been  expressly 
restricted  or  prohibited.  If,  prior  to  1876,  there  was  a  mani- 
fest intent  on  the  part  of  the  legislature  to  clothe  the  board 
hy  general  language  with  power  to  exact  charges  for  heating 
and  lighting  such  public  rooms  and  halls  as  were  common  to 
students,  as  well  as  fees  for  tuition,  then,  did  the  mere  restrict- 
ing of  the  right  of  imposing  tuition  fees  take  away  the  intent 
to  authorize  the  other  charges?  If  it  did,  then  where  shall  we 
fix  the  dividing  line?  If  there  is  no  power  to  impose  charges 
upon  students  for  incidental  expenses  —  for  heating  and  light- 
ing public  halls  and  rooms, —  then  is  there  any  power  in  the 
board  to  rent  to  students  private  rooms,  or  to  charge  them 
with  the  use  of  chemicals,  and  the  like?  But  counsel  for  the 
relator  admit  that  the  regents  may  charge  students  room- 
ing in  the  dormitory  room  rent,  and  for  heating  the  same; 
that  they  may  charge  students  pursuing  the  chemical  course 
the  cost  price  of  the  materials  consumed  by  them  in  making 
experiments.  But  where  do  they  get  the  power  to  rent  a 
single  room  to  one,  and  collect  rent  therefor,  unless  it  be  im- 
plied from  the  general  powers  granted;  and,  if  so  implied, 
what  word  or  language  would  include  such  renting,  or  the  use 
of  such  chemicals,  or  the  cost  of  such  materials,  and  yet  ex- 
clude the  right  to  charge  each  student  a  fractional  share  of  the 
expense  incident  to  heating  and  lighting  one  hall  or  room  for 
the  common  use,  benefit  and  convenience  of  all  the  students? 

Perhaps  this  discussion  has  been  unnecessarily  extended,  but 
the  question  involved  is  of  some  public  interest,  and  we  have 
therefore  deemed  it  to  be  our  duty  to  pretty  fully  indicate  the 
views  we  have  taken  of  the  powers  conferred  by  the  statutes 
upon  the  board  of  regents  in  respect  to  the  points  involved. 

After  listening  to  the  able  arguments  of  counsel,  and  giving 
the  subject  very  careful  consideration,  we  must  conclude  from 
the  facts  stated  in  the  return,  and  the  reasons  given,  that  the 
heating  and  lighting  of  public  halls  and  rooms  of  the  uni- 
versity  is  an  expense  necessary  and  convenient  to  accomplish 
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the  objects  mentioned  in  tlio  statute,  and  that  the  general 
powers  granted  to  the  board  of  regents  authorized  them  to 
enact  the  by-law  in  question,  and  under  it  to  exact  from  each 
student  in  attendance  a  fractional  share  of  such  expense  as 
incidental  expenses. 

By  the  Court — The  demurrer  to  the  return  to  the  alterna- 
tive writ  of  mandamvs  is  overruled. 


James  vs.  Cutler. 

SepUniber  28, 1881 —January  1$,  1882. 

Reformation  of  Deed.  (1)  What  facts  authorize  reformatton  as  for  mis- 
take,  (2)  Complaint  construed.  (3)  Proof  of  mistake  on  plaintiff* 9 
part  and  fraud  or  mistake  on  defendant's  part. 

Appeal  to  S.  C.    (4)  When  findings  of  fact  by  court  below  reversed. 

1.  In  the  absence  of  fraud,  a  conveyance  will  not  be  reformed  without  proof 

that,  previous  to  its  execution,  there  was  a  mutual  agreement  for  the 
sale  and  purchase  of  a  parcel  of  land  different  from  that  described  in  the 
deed,  and  that  the  misdescription  was  inserted  by  mistake. 

2.  In  an  action  for  reformation  of  a  deed,  averments  that  the  description  of 

the  premises  in  the  deed  '*  was  erroneous,  and  in  fact  does  not  describe 
the  premises  purchased  by  the  plaintiff  and  intended  to  bo  conveyed 
by  the  defendant,  and  that  such  erroneous  description  was  inserted  in  such 
deed,  and  the  deed  accepted  by  the  plaintiff,  by  mistake,"  with  further 
averments  statinflf,  precisely  in  what  respect  the  description  was  erro- 
neous, held  sufficient  allegations  that  defendant  sold  and  plaintiff  pur- 
chased the  lands  alleged  to  have  been  omitted  from  the  description  in 
the  deed — especially  after  an  answer  denying  that  plaintiff  purchased  or 
defendant  sold  any  land  other  than  that  described  in  the  conveyance. 

8.  Where  reformation  is  sought  on  the  ground  of  mutual  mistake  only, 
and  it  appears  that  the  sale  was  as  alleged  in  the  complaint,  Eind  that 
the  deed  was  accepted  through  a  mistake  on  plaintiff'^s  part,  and  the 
evidence  received  without  objection  also  shows  clearly  and  satisfactorily 
that  the  misdescription  was  inserted  either  through  mistake  or  fraud  on 
defendant's  part,  the  deed  should  be  reformed. 

4.  Findings  of  fact  by  the  trial  court  will  not  be  reversed  on  appeal 
except  upon  a  clear  preponderance  of  evidence. 
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APPEAL  from  the  Circuit  Conrt  for  Wavikeshxi  County. 

This  action  was  brought  to  correct  the  description  in  a  quit- 
claim deed  of  conveyance,  executed  by  the  defendant  to  the 
plaintiff,  purporting  to  convey  to  plaintiff  cx^rtain  real  estate 
situate  in  the  village  of  Waukesha.  The  complaint  alleges 
that  the  plaintiff  purchased  of  the  defendant  a  certain  parcel' 
of  land  situated  in  said  village,  and  described  in  said  com- 
plaint as  a  part  of  lot  6  in  block  1  in  Cutler's  Addition  to 
said  village,  for  the  <K>n8ideration  of  $625,  paid  to  the  said 
defendant  therefor;  and  that,  by  mistake  of  both  parties,  the 
deed  of  conveyance  was  so  drawn  that  th&  description  therein 
failed  to  convey  to  the  plaintiff  a  strip  along  the  south  side  of 
the  track,  intended  to  be  conveyed,  five  feet  and  nine  inches  in 
width;  and  it  prays  that  the  deed  may  be  reformed  so  as  to 
include  this  strip  of  land. 

The  defendant  denies  that  there  was  any  mistake  in  the 
deed,  and  alleges  that  the  description  contained  therein  covers 
all  the  lands  purchased  by  the  plaintiff  and  sold  by  the  de- 
fondant.  The  cause  was  tried  by  the  court,  and  the  facts  were 
foand  as  alleged  in  the  complaint,  and  judgment  entered  cor- 
recting the  mistake  in  the  deed.  The  defendant  appealed  from 
the  judgment 

For  the  appellant  there  was  a  brief  by  J.  V.  V.  Plcttto  and 
W.  S.  Hawkins^  and  oral  argument  by  Mr.  Platto. 

2>.  H.  Sumner  J  for  the  respondent. 

The  following  opinion  was  filed  October  18, 1881. 

Tatlob,  J.  Upon  this  appeal  the  learned  counsel  for  the 
appellant  insists,  jf?r«^,  that  the  complaint  does  not  set  out  any 
cause  of  action;-  second,  that  if  it  does,  the  proofs  failed  to 
show  that  there  was  any  mistake  made  in  the  description  in- 
serted in  the  deed;  thirds  that  if  the  respondent  believed  he 
was  purchasing  and  paying  for  the  whole  tract,  including  the 
five  feet  and  nine  inches  which  he  alleges  was  omitted  by  mis- 
take, and  would  not  have  made  the  purchase  bad  he  known  he 
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was  to  have  only  the  land  described  in  the  deed,  there  is  no 
proof  showing  that  the  appellant  intended  to  sell  or  convey  to 
the  respondent  any  part  of  the  five  feet  and  nine  inches  now 
claimed  by  the  respondent,  and  that  consequently  no  mutual 
mistake  is  shown,  and  the  respondent  is  not,  therefore,  entitled 
■  to  any  relief  under  his  complaint. 

As  to  the  first  error  assigned,  we  think  the  learned  counsel 
for  the  appellant  is  mistaken  as  to  the  sufficiency  of  the  facts 
stated  in  the  complaint.  The  complaint  alleges  that  the  de- 
scription in  the  deed  "  was  erroneous,  and  in  fact  does  not 
describe  the  premises  purchased  by  the  plaintiflF  and  intended 
to  be  conveyed  by  the  defendant,  and  that  such  erroneous  de- 
scription was  inserted  in  such  deed,  and  said  deed  accepted  by 
the  plaintiff,  by  mistake  and  misapprehension."  These  alle- 
gations we  think  sufficiently  set  out  the  fact  that  the  plaintiff 
purchased  and  the  defendant  sold  the  lands  omitted  from  the 
description  in  the  deed,  and  especially  after  the  defendant  has 
answered  denying  that  any  mistake  was  made  in  the  descrip- 
tion  inserted  in  the  deed,  and  denying  that  the  plaintiff  pur- 
chased or  the  defendant  sold  any  land  other  than  that  described 
in  the  conveyance. 

The  second  and  third  assignments  of  error  present  only 
questions  of  fact  determined  by  the  court  below  against  the 
appellant.  Upon  these  points  this  court  has  frequently  held 
that  they  will  not  reverse  the  findings  of  the  trial  court  unless 
the  record  discloses  the  fact  that  the  findings  are  clearly  against 
the  preponderance  of  the  evidence.  Ely  v,  Daily^  40  Wis., 
52;  Hamilton  v.  Fond  du  Lac^  id.,  50;  Cunningham  v. 
jBrc>«^;i,44"Wi8.,  72, 78;  Monitor  Iron  Works  Co.  v.  JteMium^ 
id.,  130;  Drummond  v.  Huyssen^  46  "Wis.,  188.  The  reason 
for  the  rule  is  stated  in  the  cases  cited,  and  its  justice  is 
apparent. 

The  learned  counsel  for  the  appellant  does  not  contend  that 
the  evidence  does  not  establish  the  mistake  on  the  part  of  the 
respondent  with  sufficient  clearness  to  justify  the  finding  of 
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the  learned  circuit  jndge  that  he  supposed  he  was  buying  the 
strip  of  land  in  controversy;  but  he  does  insist  with  great 
earnestness  that  there  is  not  suflScient  proof  to  show  that  the 
appellant  intended  to  sell,  or  did  sell,  to  the  respondent  the 
strip  in  question. 

It  must  be  admitted  that  a  reformation  of  a  deed  or  other 
conveyance  of  real  estate  will  not  be  adjudged  on  the  ground 
of  mistake  unless  the  mistake  be  mutual;  that  is,  in  the  a1> 
sence  of  fraud,  a  deed  will  not  bo  reformed,  as  to  its  descrip- 
tion, unless  the  evidence  shows  that  previous  to  the  execution 
thereof  there  was  a  mutual  agreement  to  sell  on  the  one  part 
and  purchase  on  the  other  a  parcel  of  land  different  from  that 
inserted  in  the  deed,  and  that  such  misdescription  was  inserted 
by  mistake.  The  proofs  show  that  the  tract  of  land  about 
which  the  parties  were  negotiating  fronted  on  Clinton  street  in 
said  village;  that  James^  the  plaintiff,  at  the  time,  and  before 
the  deed  was  made,  owned  a  part  of  the  same  lot  6,  fronting 
on  Main  street,  and  that  the  south  end  of  his  lot  was  bounded 
by  the  north  line  of  the  land  about  which  they  were  negotiat- 
ing; that  between  the  plaintiff's  lot  and  Clinton  street  there 
were  two  other  lots,  one  of  which  was  owned  by  R.  A.  Waite, 
which  was  covered  with  a  building.  The  south  line  of  Waite's 
lot  was  also  part  of  the  north  line  of  the  lands  about  which 
the  parties  were  negotiating;  and  on  the  south  side  of  the  tract 
there  was  a  brick  building,  fronting  on  Clinton  street,  owned 
by  one  Morse.  This  building  was  built  upon  land  leased  to 
Morse  for  the  term  of  five  years,  by  the  appellant  The  proofs 
show  that  the  space  between  the  north  wall  of  the  Morse  build- 
ing and  the  south  line  of  R.  A.  Waite's  lot  and  building  was 
thirteen  feet  and  six  inches.  The  land  described  in  the  deed 
is  but  seven  feet  and  nine  inches  wide  on  Clinton  street,  the 
south  line  thereof  being  five  feet  and  nine  inches  north  of  the 
north  wall  of  the  Morse  building.  Previous  to  the  execution 
of  the  deed  to  James^  the  appellant  had  sold  25  feet  in  width 
off  the  south  end  of  lot  6  i6  one  August  Waite,  and  he  ha^ 
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leased  26  feet  in  width  to.  Morse,  next  north  of  Waiters  25  feet, 
for  the  term  of  five  years;  but  the  building  erected  by  Morse 
on  the  leased  land  was  bnilt  on  the  soath  side  of  his  lot,  so  as 
to  leave  the  north  wall  of  the  building  five  feet  and  nine  inches 
south  of  the  north  line  of  the  leased  land,  and  this  five  feet 
and  nine  inches  is  the  land  in  controversy.  The  mistake,  if 
there  be  one  in  the  deed,  grows  out  of  the  fact  that  the  start- 
ing point  in  the  description  is  on  the  west  line  of  lot  6, 51  feet 
north  of  the  north  line  of  South  street  (South  street  being 
a  street  which  bounds  lot  6  on  the  south),  thence  running  east- 
erly parallel  with  South  street  to  the  east  line  of  lot  6,  etc., 
the  other  sides  being  described  as  the  east  line  of  lot  6,  the 
south  lines  of  Jameses  and  R  A.  Waite's  lots,  and  (on  the 
west)  the  east  line  of  Clinton  street 

This  description  exclndes  all  the  land  leased  to  Morse,  as 
well  as  that  upon  which  the  building  stood.  The  appellant 
claims  that  he  did  not  intend  to  sell  any  part  of  the  land  leased  to 
Morse,  and  therefore  he  started  the  line  at  the  point  where  the 
north  line  of  the  lot  leased  to  Morse  intersects  Clinton  street* 
On  the  other  hand,  the  respondent  claims  that  he  intended  to 
sell  all  the  land  north  of  the  north  wall  of  the  Morse  building, 
without  regard  to  the  description  in  the  lease  of  the  land  upon 
which  the  Morse  building  stood.  The  Morse  building  was  a 
business  building,  and  not  a  dwelling-house.  The  evidence 
tending  to  show  that  the  negotiations  were  about  the  whole 
land  between  the  north  wall  of  the  Morse  building  and  the 
south  line  of  R.  A.  Waite's  lot,  seems  to  us  entirely  conclusive. 
When  they  first  talked  about  the  sale,  the  appellant  stated  that 
he  had  about  18  feet  front  on  Clinton  streel;  and  when  re- 
spondent told  him  there  was  not  18  feet  front,  the  appellant 
replied  that  he  could  not  give  more  than  there  was.  Again, 
respondent  speaking  of  the  whole  space  between  the  two 
buildings  as  the  appellant  must  have  understood,  he  replied: 
"You  get  every  inch  .there  is  there.  I  reserve  nothing,  and 
you  can  build  on  the  place  as  soon  as  you  have  a  mind  to,  and 


Digiti 


zed  by  Google 


JANUARY  TERM,  1882.  177 

James  ye.  Cutler. 

block  that  np/'  The  witness,  who  drew  the  deed  at  the  request 
of  the  appellant,  and  who  heard  much  of  the  conversation  be- 
tween the  parties,  says  he  understood  the  bargain  was  for  all 
the  land  the  appellant  owned  north  of  the  north  wall  of  the 
Morse  building,  and  not  what  was  north  of  the  north  line  of 
the  26  feet  leased  to  Morse,  and  that  he  put  the  starting  point 
51  feet  north  of  South  street  because  he  knew  that  25  feet  had 
been  sold  to  A.  Waite,  and  that  he  asked  appellant  "  how  much 
there  was  in  the  Moree  huilding^  and  he  replied  S6  feet.^^ 
That  this  man  supposed  the  starting  point  was  the  north  line 
of  the  wall  of  the  Morse  building  is  evident,  also,  from  the  fact 
that  before  the  deed  was  accepted  by  the  respondent  he  and 
the  respondent  measured  the  distance  between  the  building  of 
Waite  on  the  north  and  the  north  wall  of  the  Morse  building, 
and  made  it  about  15  feet,  and  he  says  he  told  respondent  that 
he  could  not  get  any  part  of  the  brick  building.  Again  be 
says,  from  what  he  heard  the  appellant  and  respondent  say 
about  the  land  sold,  he  thought  it  abutted  against  all  the  other 
lots  and  against  the  brick  building.  This  evidence,  with  the 
additional  fact  that  the  appellant  at  first  wished  to  reserve  the 
right  to  enter  upon  the  land  sold  for  the  purpose  of  blocking 
up  and  raising  the  walls  of  the  Morse  building,  if  he  should 
afterwards  become  the  owner  thereof,  if  it  stood  uncontradicted 
by  the  testimony  of  the  appellant,  would  seem  to  be  quite  suf- 
ficient to  justify  the  finding  that  it  was  the  intent  of  the  appel- 
lant to  sell,  as  well  as  of  the  respondent  to  buy,  the  whole  tract 
extending  south  to  the  north  wall  of  the  Morse  building. 

But  it  is  insisted  by  the  learned  counsel  for  the  appellant,, 
that  if  it  be  admitted  that  the  appellant  knew,  at  the  time  he 
sold  to  the  respondent,  that  the  respondent  supposed  he  was 
buying  and  paying  for  all  the  land  north  of  the  north  wall  of 
the  Morse  building,  and  even  though  the  evidence  shows  that 
theappellant  encouraged  him  in  that  belief  by  his  statements  in 
regard  to  the  width  of  the  land  he  had  to  sell  and  was  selling,  and 
that  he  gave  the  person  who  drew  the  deed  the  same  impression 
VoL.LlV-12 


Digiti 


zed  by  Google 


178  SUPREME  COURT  OF  WISCONSIN, 

James  vs.  Cutler. 

by  stating  that  the  Morse  building  was  26  feet  wide,  and  so 
misled  him  as  to  the  starting  point,  yet  the  court  ought  not  to 
find  that  the  appellant  intended  to  convey  all  the  land  north 
of  the  Morse  building,  because  he  testified  on  the  tri^l  that  he 
knew,  at  the  time  the  deed  was  made,  that  the  starting  point 
was  live  feet  and  nine  inches  north  of  such  wall,  and  conse- 
quently he  was  not  mistaken  as  to  what  was  in  the  deed.  We 
do  not  think  the  respondent  should  be  defeated  of  his  action 
for  such  reason:  firsts  because  the  learned  circuit  judge  has 
found  against  him  upon  that  question  as  a  question  of  fact; 
and  «^on^,  because  it  would  not  necessarily. defeat  the  re- 
spondent's right  to  relief  if  it  were  true.  Courts  of  equity 
will  reform  conveyances,  j?r«^,  where  there  is  a  mutual  mistake; 
and  second^  where  there  is  a  mistake  by  one  party,  and  fraud 
in  the  other  in  taking  advantage  of  it  and  .thus  obtaining  a 
contract  with  the  knowledge  that  the  party  dealing  with  him 
is  in  error  in  regard  to  its  terms  or  its  sufficiency  to  effectu- 
ate the  real  contract  made  between  the  parties.  Welles  v. 
TateSj  44  N.  Y.,  525;  Bryce  v.  Lorillard  Ins,  Co.y  55  N.  T., 
240;  Paine  v.  Jones^  76  N.  Y.,  593;  Whittemore  v.  FaTTing- 
ton,  76  K  Y.,  452;  De  Jarnatt  v.  Cooper  (Cal.),  13  Cent.  Law 
J.,  251;  De  Peyaterv.  ffasbrouohj  11  N.  Y.,  582;  Barlow  v. 
Scott,  24  K  Y.,40;  Eider  v.  Powell,  28  K.  Y.,  310. 

The  proofs  in  the  case  at  bar  are  very  satisfactory  in  estab- 
lishing the  fact  that  the  respondent  was  negotiating  for  the 
purchase  of  all  the  lands  owned  by  the  defendant  in  said  lot  6 
lying  north  of  the  north  wall  of  the  Morse  building,  and  that 
when  he  paid  his  money  and  accepted  the  deed  he  supposed 
the  deed  did  in  fact  convey  to  him  all  of  said  land.  It  is 
equally  well  established  by  the  proofs  that  the  appellant  knew, 
when  he. delivered  the  deed  to  the  respondent  and  took  his 
pay  therefor,  that  the  respondent  supposed  the  deed  conveyed 
to  him  all  the  lands  as  above  mentioned;  and  it  is  also  shown 
that  the  acts  and  sayings  of  the  appellant  during  the  nego- 
tiations tended  strongly  to  confirm  the  belief  on  the  part  of 
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the  respondent  that  the  appellant  intended  to  sell  him  all  of 
said  lands.  In  this  state  of  the  proof  the  respondent  was 
clearly  entitled  to  the  relief  granted  by  the  court  below,  either 
upon  the  ground  of  mutual  mistake,  or  upon  the  ground 
of  mistake  on  the  part  of  the  respondent  and  fraud  on  the 
part  of  the  appellant.  The  learned  circuit  judge  fouAd  that 
there  was  a  mutual  mistake.  In  this  he  followed  the  charity 
of  the  law,  which  will  not  impute  fi-aud  to  a  party  when  his 
acts  or  sayings  can  be  reasonably  interpreted  without  such  im- 
putation. If  the  evidence  of  the  witness  who  drew  the  deed 
is  to  be  believed,  as  we  think  it  ought  to  be,  then  it  would 
appear  that  the  appellant  did  in  fact  intend  to  convey  all  the 
land  lying  north  of  the  north  wall  of  the  Morse  building,  and 
that  the  mistake  arose  in  his  giving  the  width  of  the  build- 
ing as  26  feet  instead  of  20  feet  and  some  inches,  and  that  in 
consequence  of  such  mistake  he  made  the  starting  point  five 
feet  and  more  too  far  to  the  north.  If,  however,  we  felt  in- 
clined to  hold  that  the  evidence  does  not  show  any  mistake 
on  the  part  of  the  appellant,  then  we  should  be  compelled 
to  hold  that  there  is  sufficient  evidence  to  show  an  intended 
fraud  on  the  part  of  the  appellant,  by  reason  of  which  the 
respondent  was  induced  to  accept  the  deed  wliich  he  mistak- 
enly supposed  conveyed  to  him  all  the  land  north  of  the  Morse 
building.  Taking  this  view  of  the  case,  the  learned  counsel 
for  the  appellant  insists  that  under  the  allegations  of  the  com- 
plaint the  respondent  should  not  recover,  because  fraud  was 
not  alleged  in  the  complaint 

The  evidence  was  all  received  without  any  objection  that  it 
was  not  admissible  nnder  the  allegations  of  the  complaint. 
The  court  was  therefore  at  liberty  to  grant  any  relief  asked 
for  in  the  .complaint,  whether  the  plaintiff  w&s  entitled  to  such 
relief  on  the  ground  of  mutual  mistake  or  on  the  ground  of 
mistake  on  the  part  of  the  respondent  and  fraud  on  the  part  of 
the  appellant.  See  Dane  v.  DerheVj  28  Wis.,  216;  Mathews  v. 
TerwUliger^  8  Barb.,  60;  Bider  v.  Powell  and  Welles  v. 
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YateSj  etipra.  In  the  last  case  cited  the  complaint  alleged  a 
mutual  mistake,  yet  relief  was  granted  on  the  ground  that 
there  was  a  mistake  on  the  part  of  the  party  seeking  relief  and 
fraud  on  the  part  of  the  other  party,  which  entitled  the  com- 
plainant to  relief  as  though  there  had  been  a  mutual  mistake. 
The  case  of  Dane  v.  Derher^  28  Wis.,  218,  was  similar  in  its 
facts  and  circumstances  to  the  case  at  bar;  and  relief  was 
granted  upon  the  ground  of  mistake  on  the  part  of  the  plaintiff 
and  fraud  or  mistake  on  the  part  of  the  defendant. 

We  think  the  court  below  would  have  been  justified,  under 
the  pleadings  and  proof,  in  giving  the  relief  granted  upon  either 
of  the  grounds  above  stated;  and  had  he  given  full  credence  to 
the  evidence  of  the  appellant  as  to  his  knowledge  of  the 
boundaries  of  the  land  as  described  in  the  deed,  the  judgment 
would  have  been  the  same. 

We  are  not  unmindful  of  the  rule,  well  established  by  this 
court,  that  a  deed  or  other  written  instrument  will  not  be  re- 
formed except  upon  clear  and  satisfactory  proof  of  mistake 
or  fraud  in  the  execution  thereof;  but,  after  a  careful  exam- 
ination of  the  evidence  in  this  case,  we  think  that  such 
mistake  on  the  part  of  the  respondent  was  clearly  estab- 
lished by  the  testimony,  and  that  on  the  part  of  the  appellant 
it  also  clearly  established  either  mistake  or  fraud,  either  of 
which  would  uphold  the  judgment  There  is  certainly  no 
preponderance  of  evidence  against  the  findings  of  the  circuit 
court. 

By  the  Court.  —  The  judgment  of  the  circuit  court  is 
afiirmed. 

A  motion  for  a  rehearing  was  denied  January  16, 1882. 
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Tallman  vs.  Basnbs,  imp. 
Januaty  lO-^Februarif  7,  1882* 

PuBADiKG.    (1)  Complaint  construed,    (2)  EquitdbU  eounterelaim  in  action 

for  trespass.    (3)  Prestm^ion  from  pleading. 
Tenants  in  Common  op  Pbrsonautt.    (4-6)  Their  mutual  rights  as  to 

possession,  and  their  legal  or  equitable  remedies  in  case  of  a  forcible  taking 

by  one  of  them. 

1.  The  complaint  herein  is  held  to  state  a  cause  of  action  in  trespass  quaire 

clausum,  with  allegations  of  the  ii^juiy,  destruction  and  carrying  way 
of  personal  property,  in  aggravation  of  damages. 

2.  In  such  an  action,  defendant  cannot  set  up  an  equitable  counterclaim,  as 

ownor  in  conunon  with  plaintiff  of  the  personal  proper^  injured  or 
taken,  to  have  plaintiff  required  to  account  for  the  use  of  defendants* 
share  of  the  property,  and  to  have  the  property  sold  and  the  proceeds 
divided  between  the  parties;  such  a  claim  not  arising  out  of  the  trespass 
complained  of,  nor  being  connected  with  the  subject  of  the  action. 

3.  From  an  averment  by  defendant  that  he  took  possession  of  the  property 

*'  peaceably,  without  unnecessary  force,"  it  must  be  presumed  that  he 
took  possession  by  force. 

4.  One  tenant  in  common  of  personal  property  has  no  right  to  take  pos- 

session of  the  property  by  force  from  his  cotenant;  but,  after  getting 
the  possession  peaceably,  he  may  maintain  it  by  force. 

5.  One  whose  pleading  shows  him  to  have  unlawfully  taken  from  the  op- 

posite party  by  force  a  part  of  tha  property  which  belongs  to  them  in 
common,  and  to  be  holding  the  same,  will  not  be  heard  in  equity  to  ask 
for  equitable  relief  as  to  the  common  property. 
[6.  It  seems  that  where  one  of  two  tenants  in  common  of  personalty  has  forci- 
bly taken  possession  of  the  property,  the  other  cannot  recover  the  value 
of  his  interest  therein  in  an  action  of  trespass,  unless  the  property  has 
been  destroyed.] 

APPEAL  from  the  Circuit  Court  for  Wahjoorth  County. 

The  complaiut  alleges  that  the  defendants  wrongfully  en- 
tered upon  the  premises  and  into  the  building  of  the  plaintiff, 
then  occupied  and  used  by  him  as  a  printing  office,  and  of 
which  he  was  then  and  ever  since  has  been  lawfully  possessed, 
and  then  and  there  violently  assaulted  the  servants  of  the 
plaintiff  and  used  abusive  and  insulting  language  to  them  and 
prevented  them  from  engaging  in  the  work  of  the  plaintiff. 
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and  then  and  there  broke  up,  injnred  and  destroyed  the  prop- 
erty of  the  plaintiff  and  injnred  hia  said  pretnibes,  and  then 
and  there  wrongfully  took  and  carried  away  certain  described 
printing  material  and  tools,  the  property  of  the  plaintiff,  of  the 
yalne  of  $1,000,  and  broke  and  destroyed  the  same  and  con- 
verted the  same  to  their  own  use,  and  greatly  injnred  the 
plaintiff's  business  as  publisher  and  printer,  to  his  damage 
|5,000. 

The  substance  of  the  answer  and  counterclaim  of  the  defend- 
ant Barnes  sufficiently  appears  from  the  opinion.  The  plaintiff 
demurred  to  the  counterclaim  generally,  and  also  for  the  reason, 
among  others,  that  the  cause  of  action  stated  therein  was  not 
pleadable  as  a  counterclaim  to  the  cause  of  action  set  out  in 
the  complaint  From  an  order  sustaining  the  demurrer,  the 
defendant  Barnes  appealed. 

For  the  appellant  there  was  a  brief  by  FUh  &  Dodge^  and 
oral  argument  by  Mr.  Fish.  They  contended  that  the  facts 
stated  in  the  counterclaim  constitute  a  cause  of  action  arising 
out  of  the  transaction  set  forth  in  the  complaint  as  the  founda- 
tion of  the  plaintiff's  claim,  or  a  cause  of  action  connected  with 
the  subject  of  the  action,  so  as  to  bring  it  within  the  provis- 
ions of  subd.  1,  sec.  2656,  R  S.  By  the  demurrer  it  is  admit- 
ted that  the  plaintiff  and  the  defendant  Barnes^  as  tenants  in 
common,  own  the  personal  property  mentioned,  and  that  the 
defendant  as  such  tenant  peaceably  took  said  property  into  his 
own  custody  and  possession  as  joint  owner,  and  holds  the  same 
subject  to  the  order  of  the  court,  and  that  the  property,  acts 
and  grievances  mentioned  in  the  counterclaim  are  the  same  as 
those  mentioned  in  the  complaint.  These  facts  being  admit- 
ted, the  plaintiff's  action  at  law  cannot  be  maintained.  Bulger 
V.  WoodSy  8  Pin.,  460.  The  subject  of  the  plaintiff's  action  is 
the  material,  tools,  etc.,  and  the  transaction  referred  to  is  the 
taking  possession  thereof  by  the  defendant.  The  subject  of 
the  action  stated  in  the  counterclaim  is  the  same  material, 
tools,  etc.,  and  the  transactions  referred  to  therein  include 
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the  same  transaction  mentioned  in  the  complaint.  It  is  no 
objection  to  a  connterclaim,  that  the  complaint  states  a  canse 
of  action  on  contract  and  the  counterclaim  a  cause  of  action  in 
tort  Vilae  v.  Masariy  25  Wis.,  310.  And  the  converse  is 
undoubtedly  true.  It  is  no  objection  to  such  counterclaim, 
that  the  claim  in  the  complaint  constitutes  a  legal  cause  of  ac* 
tion  while  the  cause  of  action  stated  in  the  counterclaim  is  equit- 
able.  R  S.,  sec  2657;  Waddell  v.  Darling,  51  N.  T.,  327; 
Akerly  v.  Vilas,  21  Wis.,  110.  To  constitute  a  counterclaim^ 
it  is  only  necessary  that  the  cause  of  action  therein  stated,  if 
established,  will  abridge  or  defeat  the  recovery  to  which  the 
plaintiff  would  otherwise  be  entitled.  Dietrich  v.  Koch,  35 
Wis.,  618.  And  seeG.c&H.  Manuf'g  Co.  v.  Hally  61  N.  Y., 
226;  Ashley  v.  Marshall,  29  id.,  494. 

For  the  respondent  there  was  a  brief  by  Weeks  (&  Steele,  and 
oral  argument  by  Mr.  Weeks. 

Cole,  C.  J.  In  order  to  determine  the  sufficiency  of  the 
counterclaim  it  is  essential  to  know  what  the  action  is  which 
is  stated  in  the  complaint.  The  counsel  for  the  plaintiff  says 
that  the  action  is  trespass  quare  clausum,  and  that  the  allega- 
tions in  respect  to  the  injury,  destruction  and  carrj'ing  away 
of  the  printing  material,  and  breaking  up  of  the  plaintiff's 
business  as  printer,  etc.,  are  merely  in  aggravation  of  damages 
for  the  trespass  to  the  realty.  We  are  inclined  to  think  the 
complaint  does  set  forth  such  a  cause  of  action,  and  in  what 
we  have  to  say  it  will  be  considered  in  that  light. 

In  the  counterclaim  the  defendant  Barnes  states,  in  sub- 
stance, that  he  is  an  owner  of  an  undivided  one-fourth  of  the 
property  constituting  the  printing  establishment,  including 
outstanding  accounts  and  subscription  list,  having  purchased 
his  interest  in  July,  1875,  of  one  Williams;  that  the  plaintiff 
is  the  owner  of  the  other  three-fourths;  and  that  the  plaintiff 
has  had  charge  of  and  collected  all  moneys  arising  out  of  the 
business  since  July,  1875,  and  has  used  a  portion  of  the  funds 
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from  time  to  time  in  purchasing  new  type  and  material;  but 
what  amount  the  plaintiff  has  so  used,  he  is  unable  to  state. 
He  admits  that  at  the  time  stated  in  the  complaint  he,  as  he 
lawfully  might  do,  ^'pedceahly^  without  unihecessary  force^ 
tooh^^  ihe  projJerty  in  the  complaint  described  into  his  own 
custody  and  control,  without  doing  any  unnecessary  injury 
thereto,  and  holds  the  same  subject  to  the  order  of  the  court 
He  then  asks  that  the  complaint  be  dismissed;  that  the  plaint^ 
iflf  be  required  to  account  for  all  moneys  received  by  him  on 
the  subscription  list,  and  for  the  use  of  his  one-fourth  inter- 
est; that  the  interests  of  the  parties  in  the  property  be  ad- 
judged and  decreed;  and  that  the  property  be  sold,  and  the 
proceeds  divided  according  to  the  interests  of  the  respective 
parties  therein. 

It  will  be  seen  that  the  relief  asked  is  purely  equitable;  and 
the  question  is.  Will  a  court  of  equity  entertain  jurisdiction 
to  grant  it  upon  the  facts  stated?  It  seems  to  us  that  it  will 
not  In  the  first  place,  treating  this  as  an  action  of  trespass 
to  the  realty,  the  counterclaim  would  seem  improper,  for  tlie 
reason  that  it  neither  arises  out  of  that  transaction  nor  is  it 
connected  with  the  subject  of  the  action.  The  learned  coun- 
sel for  the  defendant  Barnes  says  that  the  allegation  that 
Williams,  being  the  owner  of  an  undivided  one-fourth  of  the 
property  in  the  complaint  mentioned,  sold  the  same  to  his 
client,  etc.,  shows  that  Barnes  was  a  joint  owner  or  tenant  in 
common  of  the  real  estate,  the  possession  of  which  he  invaded. 
But  we  do  not  think  the  counterclaim  should  be  so  under- 
stood. It  is  alleged  in  the  complaint  that  at  the  time  specified 
the  defendant  '^  wrongfully  entered  upon  the  premises  and 
into  the  building  of  the  plaintiff,''  of  which  he  was  lawfully 
possessed,  etc.  The  plaintiff  could  recover  whatever  damages 
he  sustained  by  that  wrongful  act  He  might  also  recover 
damages  for  any  injury  to  his  premises,  if  any  was  done.  The 
counterclaim  certainly  does  not  arise  out  of  that  transaction, 
nor  is  it  in  any  way  connected  with  the  subject  of  that  action. 
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It  is  true,  it  is  set  forth  in  the  connterclaim  that  in  1874 
Williams,  Leland  and  the  plaintiff  '^purchased  the  printing- 
office  establishment  and  property  mentioned,"  and  that  subse- 
qnently  Williams  sold  his  interest  to  the  principal  defendant 
herein;  bat  the  connterclaim  throughout  relates  to  personal 
property,  printing  material,  type,  accounts,  etc. —  property 
which  it  is  alleged  the  plaintiff  and  defendant  owned  as 
tenants  in  common.  It  is  this  property  which  the  court  is 
asked  to  sell,  and  divide  the  proceeds.  Now,  tlie  defendant 
avers  that  he  took  possession  of  the  personal  property  which 
he  owns  in  common  with  the  plaintiff,  and  holds  the  same 
subject  to  the  order  of  the  court.  Tlie  presumption  from  the 
facts  stated  is,  that  he  took  forcible  possession;  for,  while  it  is 
alleged  that  he  took  the  property  into  his  custody  "  peaceably, 
withont  unnecessary  force,"  the  plain  inference  is  tjiat  he  used 
whatever  force  was  necessary  to  accomplish  his  purpose.  It  is 
well  settled  in  law  that  one  tenant  in  common  has  no  right  to 
take  personal  property  from  his  cotenant  by  force;  but  if  he 
can  get  possession  without  a  resort  to  force,  then  he  can  hold 
it  and  protect  his  possession  by  force.  Coke's  Litt.,  199J.  In 
the  counterclaim  a  court  of  equity  is,  in  effect,  asked  to  sanc- 
tion this  wrongful  taking  by  the  defendant,  and  give  the  same 
relief  it  would  had  the  possession  been  lawfully  obtained.  We 
do  not  think  a  court  of  equity  will  exert  its  jurisdiction  on 
such  a  state  of  facts;  for  it  is  a  maxim  of  equity  that  a  suitor 
must  come  before  it  with  clean  hands.  It  is  unnecessary  to 
give  illustrations  of  cases  where  this  maxim  has  been  applied; 
but  the  spirit  of  the  maxim  is  clearly  applicable  to  the  conn- 
terclaim. The  defendant  asks  a  court  of  equity  to  take  juris- 
diction, compel  the  plaintiff  to  account  for  the  use  of  the  com- 
mon property,  disclose  what  money  he  had  collected  from  the 
accounts,  state  what  he  has  done  with  it,  sell  the  property,  and 
dispose  of  the  proceeds  according  to  the  rights  of  the  parties, 
notwithstanding  the  admission  that  he  has  obtained  possession 
of  the  property  wrongfully,  by  taking  it  from  his  cotenant  by 
force.     To  grant  relief  under  such  circumstances  would,  as  it 
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seems  to  us,  violate  the  principles  upon  which  courts  of  equity 
act. 

The  learned  counsel  for  the  defendant  argued  the  case  as 
though  it  were  an  action  of  trespass  by  one  tenant  in  common 
against  his  cotenant  for  wrongfully  taking  possession  of  the 
common  property.  We  are  satisfied  that  this  is  not  the  nat- 
«ure  of  the  suit,  and  it  is  quite  doubtful  if,  upon  the  facts, 
such  an  action  could  be  maintained.  For  Littleton  says:  ^'  If 
two  be  possessed  of  chattels  pei'sonal  in  common  by  divers 
titles,  as  of  a  horse,  an  ox,  or  a  cow,  and  if  one  take  the  whole 
to  himself  out  of  the  possession  of  the  other,  the  other  hath 
no  remedy  but  to  take  this  from  him  who  hath  done  to  him 
the  wrong,  to  occupy,  etc,  when  he  can  see  his  time."  Coke's 
Litt,  200a,  §  323;  King  v.  PhUUpSy  1  Lans.,  421.  Where  one 
tenant  has  destroyed  the  property  of  the  cotenancy,  the  action 
will  He.  Preeman  on  Cotenancy  &  Par.,  §  298  et  seq.,  and 
cases  in  notes.  Also,  if  the  property  is  susceptible  of  division, 
and  one  tenant  claims  and  holds  more  than  his  share,  his  co- 
tenant,  after  demand  in  writing,  may  sue  for  and  recover  his 
share,  or  the  value  thereof,  under  section  4257,  R.  S. 

It  follows,  of  course,  from  what  has  been  said,  that  if  the 
personal  property  mentioned  in  the  pleadings  is  owned  by  the 
plaintiff  and  defendant  Barnes  as  tenants  in  common, 
the  plaintiff  could  not  recover  the  value  of  his  interest  in  this 
action,  nor  do  we  understand  he  is  attempting  to  do  so.  But, 
to  avoid  all  misapprehension  upon  the  point,  we  deemed  it 
proper  to  say  this  much  upon  that  question;  for  upon  the  au- 
thorities above  cited  the  law  is  well  settled  that  one  tenant  in 
common  cannot  recover  in  trespass  against  his  cotenant  the 
value  of  his  interest,  unless  the  common  property  has  been 
destroyed.  But  we  are  going  beyond  the  question  before  us, 
which  is,  whether  the  demurrer  to  the  counterclaim  should 
have  been  sustained.  On  that  point  we  think  the  decision  of 
the  circuit  court  was  correct,  and  the  order  appealed  from 
must  be  affirmed^ 

By  the  Court. —  Order  affirmed. 
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Kelly  vs.  Bliss. 
January  10 --February  7,  1882. 

Ck)NTBACT8:  Rescission:  Consideration.  (1)  Reaciasion  of  contract 
by  destruction  of  property,  (2)  Rights  of  tenant  in  common  of  per- 
.sonalty,  not  in  posseseion,  (3)  Consideration  for  rescission  of  con- 
tract,  '       ^ 

Pleading.  (4-6)  Answet^ng  amended  complaint.  When  original  an- 
swer  liberally  construed. 

1.  If  personal  property  is  totally  destroyed  daring  the  existence  of  an  execu- 

tory contract  for  the  sal&  and  purchase  of  an  interest  therein,  this  is 
equivalent  to  an  unqnalided  rescission  of  the  contract,  and  the  vendee 
may  recover  so  much  of  the  contract  price  as  has  been  paid. 

2.  Where  the  pix>perty  was  a  vessel,  and  the  contract  of  sale  was  execated* 
.  so  that  title  to  the  interest  sold  vested  in  the  vendee,  and  the  vessel  was 

afterwards  run  by  the  other  owners,  and  they  recovered  the  damages  for 
her  destruction  from  the  person  liable  therefor,  the  vendee  of  such  inter- 
est was  entitled  to  an  accounting  by  such  other  owners,  of  his  share  in 
the  net  proceeds  of  the  use  of  the  vessel  and  of  the  net  amount  of  the 
damages  recovered;  but  he  could  not  recover  purchase  moneys  paid  by 
him. 

3.  A  contract  (in  this  case  for  the  sale  of  personal  property)  may  be  mod- 

ified and  perhaps  rescinded  without  any  new  consideration;  and  in  case 
of  a  rescission  the  release  of  each  party  from  the  obligations  of  the  con- 
tract is  a  sufficient  consideration. 

4.  Where  a  complaint  is  amended  after  answer,  new  averments  will  be  taken 

as  admitted  unless  a  further  answer  thereto  is  made,  except  where  the 
averments  of  the  first  answer  are  sufficiently  broad  to  meet  such  new 
averments. 

&  In  such  a  ease,  where  the  objection  that  there  is  no  answer  to  the  new 
averments  of  the  complaint  is  first  taken  in  the  appellate  court,  the 
answer  will  be  construed  liberally  in  favor  of  the  defendant.  And  in 
this  case,  where  the  answer,  after  alleging  that  the  sale  of  the  interest 
named  in  the  complaint  was  made  to  defendant's  wife,  and  not  to  de- 
f  jndant  himself,  further  averred 'that  this  was  the  only  contract  for  the 
sale  of  any  interest  in  said  vessel  ever  made  between  plaintiff  and  de- 
fendant, this  is  held  a  sufficient  denial  of  anew  averment  in  the  amended 
complaint  of  a  subsequent  agreement  to  rescind  the  contract  of  sale  and 
repay  the  moneys  paid  thereon. 

[6.  A  general  denial  pleaded  to  a  complaint  cannot  operate  as  a  denial  of 
new  averments  of  fact  in  an  amended  complaint] 
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APPEAL  from  the  Circuit  Court  for  Racine  County. 

The  amended  complaint  alleges  that  in  February,  1868,  the 
defendant,  being  the  owner  of  a  one-half  interest  in  a  vegsel 
known  as  the  Mechanic,  contracted  to  sell  to  the  plaintiff  one- 
sixth  of  his  interest  therein,  or  a  one-twelfth  interest  in  such 
vessel,  for  the  consideration  of  $675;  that  the  plaintiff  paid 
the  defendant  $400  on  account  of  such  purchase,  at  or  about 
the  time  when  the  contract  was  made,  and  $50  additional  in 
July  following,  and  it  was  agreed  that  the  balance  of  the  pur- 
chase money  should  be  paid  out  of  the  plaintiff's  one-twelfth 
share  of  the  net  earnings  of  the  vessel  for  1868,  if  suflBcient, 
and,  if  that  was  not  sufficient,  the  plaintiff  should  pay  the  de- 
ficiency in  cash;  that  plaintiff  sailed  the  vessel  as  master  dur- 
ing the  season  for  navigation  of  1868,  and  no  account  of  her 
net  earnings  has  ever  been  rendered  to  him;  that  in  November, 
1868,  the  vessel  was  wrecked  and  destroyed,  through  the  negli- 
gence of  a  certain  tug  known  as  the  Margaret;  and  that  sub- 
sequently the  owners  of  the  Mechanic  brought  an  action  in  the 
district  court  of  the  United  States  against  the  tug  Margaret 
and  the  owners  thereof,  to  recover  damages  for  the  destruction 
of  the  vessel,  and  recovered  $14,809.62,  one-half  of  which  was 
paid  to  the  defendant  in  May,  1877. 

It  is  further  alleged  that  previously  to  and  about  the  time 
such  action  was  commenced,  '^defendant  requested  plaintiff  to 
aid  defendant  and  the  other  owners  aforesaid  of  said  vessel 
Mechanic  in  the  prosecution  of  the  aforesaid  action,  and  there- 
upon defendant  promised  and  agreed  with  plaintiff  that  if 
plaintiff  would  be  present  and  give  his  testimony  therein  in 
behalf  of  defendant  and  the  other  owners  aforesaid,  and  would 
render  such  further  aid  and  assistance  therein  as  should  be  in 
plaintiff's  power,  then,  in  consideration  of  plaintiff's  said  serv- 
ices, the  defendant  would  pay  to  plaintiff  the  said  sum  of 
$450,  and  interest  thereon,  in  case  defendant  and  other  owners 
should  recover  their  damages  sued  for  in  said  action  as  afore- 
said, whenever  said  damages  should  be  received;"   that  the 
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plaintiff  falfiUed  such  condition  on  his  part;  and  that,  after 
recovery  in  the  action  against  the  tag,  the  defendant  renewed 
his  promise  to  pay  the  $450  and  interest  to  the  plaintiff 
"whenever  defendant  ahoold  receive  his  damages  sned  for  a» 
aforesaid." 

This  actions  was  bronght  to  recover  said  sum  and  interest 
The  original  complaint  made  no  mention  of  the  alleged  agree- 
ment of  the  defendant  to  repay  the  $450  and  interest.  With 
that  exception  it  was  very  similar  to  the  amended  complaint. 
The  defendant  answered  the  original  complaint,  alleging  large 
expenditures  by  the  defendant  on  account  of  the  Mechanic, 
and  that  no  account  thereof  or  of  the  earnings  of  the  vessel 
had  ever  been  stated,  and  that  plaintiff  had  never  paid  or 
offered  to  pay  any  portion  of  such  expenditures.  The  answer 
alleges  that  the  sale  by  the  defendant  of  a  one- twelfth  interest 
in  the  vessel  was  to  the  plaintiff's  wife,  and  not  to  the  plaintiff; 
and  it  concludes  with  the  following  averment:  *^  Defendant 
further  alleges  that  the  contract  for  the  sale  of  a  one-twelfth 
interest  in  said  vessel  to  the  said  Marcellas  S.  Kelly,  hereinbe- 
fore referred  to,  is  the  only  contract  for  the  sale  of  any  interest 
in  said  vessel  ever  made  between  plaintiff,  either  personally  or 
as  agent,  and  defendant,  and  is  the  same  contract  mentioned 
in  the  complaint  No  further  answer  was  interposed  to  the 
amended  complaint 

On  the  trial,  the  testimony  of  the  plaintiff  tended  to  prove 
the  contract  to  repay  the  $450  and  interest,  alleged  in  the 
amended  answer.  At  the  close  of  the  plaintiff's  testimony, 
the  counsel  for  the  defendant  moved  the  court  as  follows:  '^  I 
move  the  court  for  a  nonsuit;  and  let  me  say  that  the  plaintiff 
has  shown  no  cx>ntract  outside  of  the  original  to  purchase  one- 
twelfth  of  that  vessel;  and  for  this  reason:  A  contract,  in 
order  to  be  a  valid  contract,  and  to  amount  to  a  contract,  must 
be  based  on  some  consideration,  and  the  consideration  must 
be  some  legal  consideration;  must  be  the  doing  of  some  act 
that  he  was  not  l^^Uy  bound  to  do,  or  required  to  do  as  a 
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matter  of  duty  that  he  owed  to  his  copartners.'^  The  court 
granted  the  motion.  Judgment  of  nonsuit  was  duly  entered, 
from  which  the  plaintiff  appealed. 

Edwm  White  Moore^  for  appellant 

For  the  respondent  there  was  a  brief  hj  Fiahd:  Dodge^  B,nd 
oral  argument  by  Mr.  Fish,  * 

Lyok,  J.  The  theory  of  the  original  complaint  was,  that 
the  contract  between  the  parties  for  the  purchase  and  sale  of  a 
one-twelfth  interest  in  the  vessel  was  purely  executory;  that  no 
title  passed  to  the  plaintiff,  and  hence  the  vessel  was  at  the 
risk  of  the  defendant  until  the  contract  should  be  executed  by 
an  actual  transfer  of  such  interest  to  the  plaintiff.  If  that 
theory  is  correct,  the  destruction  of  the  vessel  while  the  con- 
tract remained  executory  would  incapacitate  the  defendant 
from  conveying  the  agreed  interest  to  the  plaintiff,  and  there 
would  be  a  total  failure  of  consideration.  It  would  be  equiv- 
alent to  an  unqualified  rescission  of  the  contract,  and  the 
plaintiff  could  recover  the  sums  he  had  paid  on  account 
thereof. 

The  theory  of  the  answer  seems  to  be,  that,  if  there  was 
any  contract  between  the  parties  in  respect  to  a  sale  of  an  in- 
terest in  the  vessel,  it  was  so  far  executed  as  to  vest  in  the 
plaintiff  the  title  to  a  one-twelfth  interest  therein.  In  that 
case  it  is  quite  obvious  that,  in  the  absence  of  any  subsequenf; 
agreement,  and  under  the  circumstances  of  this  case,  the  plaint- 
iff could  not  maintain  an  action  of  assumpsit  to  recover  back 
the  money  he  had  paid  on  account  of  his  purchase.  His 
remedy  would  be  for  an  accounting  between  the  owners,  of  the 
earnings  of  the  vessel  and  the  expenses  and  proceeds  of  the 
action  against  the  tug;  and  he  could  only  recover  his  propor- 
tionate share  of  the  net  earnings,  and  of  the  net  balance  real- 
ized on  the  judgment  in  such  action.  These  remarks  go  upon 
the  hypothesis  that  there  was  a  total  loss  of  the  vessel.  If 
there  was  not  a  total  loss,  then  the  cost  of  repairing  or  re- 
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building  the  vessel  (she  having  been  rebuilt)  may  become  an 
element  in  the  acconnting. 

Without  discussing  the  proposition,  it  is  sufficient  to  say 
that  we  think  the  testimony  of  the  plaintiff  shows'  that  the 
original  agreement  was  so  far  executed  that  the  title  to  one^ 
twelfth  of  the  vessel  passed  to  and  was  in  the  defendant 

lu  his  amended  answer  the  plaintiff  changed  or  rather  en« 
larged  the  grounds  of  his  action.  He  therein  seeks  to  recover 
on  the  subsequent  conditional  agreement  of  the  defendant  to 
repay  the  money  received  by  him  on  account  of  the  original 
purchase  by  the  plaintiff  of  an  interest  in  the  vessel.  The 
validity  of  this  agreement  is  attacked  on  the  ground  that  it- 
is  unsupported  by  any  legal  consideration.  This  presupposes 
that  some  new  consideration,  moving  between  the  parties,  is 
essential  to  the  validity  of  the  agreement;  but  wo  think  the 
law  is  otherwise.  "We  take  it  to  bo  well  settled  that  the  parties 
to  a  contract  may,  by  mutual  agreement,  vary  or  modify  its 
terms,  or  rescind  it,  without  any  new  consideration  therefor. 
In  the  case  of  a  modification  or  change  of  a  contract,  the  con- 
sideration for  the  original  agreement  is  imported  into  the  new 
agreement  which  is  substituted  for  it.  Per  T/)rd  Denman,  in 
Stead  V.  Dawher^  10  Ad.  &  EL,  57;  Brovm  v.  Everhardy  52 
Wis.,  205.  9ee  also  Ooss  v.  Lord  Nii^ent^  5  Barn.  &  Ad.,  58. 
No  good  reason  is  perceived  why  the  same  principle  does  not 
apply  to  the  rescission  of  a  contract  But  if  it  does  not,  the 
result  is  the  same.  In  the  case  of  rescission  each  party  is  re- 
leased thereby  from  the  obligations  of  the  rescinded  contract 
This  would  seem  to  furnish  a  sufficient  new  consideration,  if 
one  is  essential  to  the  validity  of  the  agreement  to  rescind. 

In  Wells  V.  Milletj  23  Wis.,  64,  specific  performance  of  a 
contract  was  refused  for  the  reason,  amongst  others,  that  the 
parties  had  mutually  agreed  to  rescind  such  contract  There 
is  ho  discussion  in  that  case  of  the  question  under  considera- 
tion,  neither  is  there  any  suggestion  ot  a  new  and  inde|)endent 
consideration,  or  that  one  is  essential  to  the  validity  of  the 
rescission. 
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The  conditional  contract  alleged  in  the  amended  complaint, 
the  conditions  having  been  fulfilled,  was,  in  sabstance  and 
effect,  a  rescission  of  the  original  contract,  and  left  the  parties 
in  the  same  position  as  thongh  the  plaintiff  had  never  pur- 
chased an  interest  in  the  vessel.  It  relieved  the  plaintiff  from 
any  liability  as  part  owner,  incurred  on  account  of  the  vessel, 
to  the  defendant,  and  the  defendant  from  all  liability  to  ac- 
count to  the  plaintiff  for  her  eamings,  or  the  proceeds  of  the 
suit  received  by  him.  The  conditions,  to  wit,  recovery  against 
the  tug  and  her  owners,  and  collection  .of  the  damages,  were 
fulfilled,  and  the  contract  to  repay  the  $450  to  the  plaintiff 
thereby  became  absolute.  Within  the  rules  above  stated,  we 
must  hold  that  the  contract  alleged  in  the  amended  complaint 
is  valid,  and,  if  made,  is  ground  for  maintaining  this  action; 
and  because  the  testimony  tends  to  show  that  the  parties  made 
such  contract,  it  was  error  to  nonsuit  the  plaintiff. 

The  defendant  did  not  interpose  an  answer  to  the  amended 
complaint,  but  stood  upon  his  answer  to  the  original  com- 
plaint. It  is  claimed  that  those  allegations  of  the  amended 
complaint  which  are  not  also  contained  in  the  original,  stand 
admitted  for  want  of  an  answer.  Doubtless  the  defendant 
may,  if  an  amended  complaint  be  interposed,  stand  npon  his 
answer  to  the  original  complaint,  and  it  will  be  effectual  as  to 
all  averments  common  to  both  complaints.  It  may  also  be 
BuflBciently*  broad  to  reach  new  averments.  But  if  it  is  not, 
such  new  averments  will  be  taken  as  Emitted,  unless  afurther 
answer  thereto  is  made.  In  this  case  we  think  the  averment 
in  the  answer  that  the  contract  stated  in  the  original  com- 
plaint is  the  only  contract  for  the  sale  of  any  interest  in  the 
vessel  ever  made  between  the  parties,  is  suflSciently  broad  to 
reach  the  new  averments  in  the  amended  complaint,  and 
should  be  regarded  as  a  denial  thereol  This  may  be  a  some- 
what liberal  construction  of  the  answer  in  favor  of  the  defend- 
ant; but  in  view  of  the  fact  that  the  objection  is  first  made  in 
this  court,  the  defendant  is  entitled  to  a  more  liberal  construc- 
tion of  his  pleading  than  would  be  given  to  it  had  the  ob- 
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jection  been  taken  earlier.  See  Hadeton  v.  Union  Bank^ 
32  Wis.,  34,  and  cases  there  cited.  Regarding  the  alleged 
rescission  of  the  original  contract  as  substantially  a  pur- 
chase by  the  defendant  of  the  one-twelfth  interest  in  the 
vessel  which  he  theretofore  sold  to  the  plaintiff,  the  denial  in 
the  answer  is  a  denial  of  the  alleged  rescission.  To  avoid 
misapprehension,  it  should  be  remarked,  however,  that  we  do 
not  think  a  general  denial  pleaded  to  a  complaint  can  operate 
as  a  denial  of  new  averments  of  fact  in  an  amended  com- 
plaint. 

The  judgment  of  the  circuit  court  must  be  reversed,  and  the 
cause  will  be  remanded  for  a  new  triaL 

By  the  Cowrt.—  So  ordered. 


Boyd  vs.  Beaxjdin  and  another* 
January  10— February  7, 1882, 

Practice:  Coxtntbrclaim:  Judgment.  (1)  Bights  of  each  of  several 
defendants  to  several  counterclaim  cmd  judgment, 

EquiTT:  Rbdbmftion.  (2)  When  action  to  redeem  proper  remedy,  (3,  4) 
How  far  a  tender  necessary  before  action  to  redeem,  (6)  Counterclaim 
for  redemption^  etc,  (6)  Parties  d^endant  in  action  to  redeem,  (7, 8) 
Rights  of  mortgagee  as  to  purchasing  at  mortgage  sale,  •     • 

l^LEADiKO.    (9)  Misjoinder  of  plaintiffs  no  ground  ofdemun^er, 

1.  In  an  action  on  a  promissory  note,  agrainst  both  the  maker  and  the  indorser, 

a  separate  judgment  may  be  rendered  between  the  plaintiff  and  each 
of  such  defendants,  and  either  of  the  defendants  may  plead  a  counter- 
claim solely  in  his  own  favor. 

2.  In  general,  where  the  mortgagee  of  chattels  has  taken  possession,  and  the 

mortgagor's  legal  rights  have  been  forfeited  by  a  breach,  his  remedy  is 
l^  an  action  to  redeem. 
8.  Where  a  chattef  mortgagee  has  realized  moneys  from  the  nse  of  the  prop- 
erty and  has  unlawfully  sold  part  of  it,  the  mortgagor  may  sue  in  equity 
to  charge  him  with  the  moneys  thos  realized,  and  to  redeem  the  unsold 
part  on  payment  of  any  sum  which  may  be  found  due  on  the  mortgage 
yoL.LtV  — 13 
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debt  upon  an  accounting;  and  where  an  accoonting  by  the  mortgagee  is 
necessary  to  determine  the  amount  so  due,  no  tender  of  the  amount  is 
necessary  before  bringing  the  action  to  redeem. 

4.  The  want  of  a  tender  of  the  balance  due,  before  the  commencement  of  an 

action  to  redeem,  will  not  defeat  the  action,  but  assets  only  the  costs. 

5.  In  an  action  on  a  note  given  for  the  phce  of  an  interest  in  a  chattel, 

secured  by  mortgage  thereof,  the  defendant  may  set  up  an  equitable 
counterclaim  for  an  accounting  by  plaintiff  as  to  moneys  realized  by  him 
from  the  use  or  unlawful  sale  of  the  property,  and  for  a  redemption  on 
payment  of  any  balance  found  due. 

6.  The  purchaser  of  an  interest  in  the  mortgaged  chattels  at  such  unlawful 

sale,  is  not  a  necessary  or  proper  party  to  such  action  for  an  accounting 
and  to  redeem,  where  no  relief  is  sought  against  his  claim  of  title  to  such 
interest 

7.  Whether  a  chattel  mortgagee  may  in  any  case  become  the  purchaser  at  a 

public  sale  uader  the  mortgage,  so  as  to  cut  off  the  equity  of  redemption 
in  the  mortgagor,  is  not  here  determined. 

8.  When  the  mortgagee  makes  the  sale  without  the  knowledge  of  the  mort- 

gagor, in  violation  of  an  agreement  or  understanding  between  them,  and 
purchases  himself,  at  a  grossly  inadequate  price,  and  renders  no  account 
of  the  sale  to  the  mortgagor,  the  sale  will  be  avoided  at  the  suit  of  the 
latter. 

9.  The  joinder  of  a  party  as  plaintiff  who  has  no  interest,  is  not  ground  of 

demurrer. 

APPEAL  from  the  Circuit  Court  for  Racine  County. 
The  case  is  thus  stated  by  Mr.  Justice  Taylor: 
"  This  action  was  brought  to  recover  the  amount  alleged  to 
be  due  upon  two  promissory  notes  made  by  the  defendant 
-Btfat/^?'#a8- principal,  and  indorsed  by  the  defendant  Jioisay^ 
payable  to  the  plaintiff,  dated  April  23,  1879;  payable,  one  on 
September  10,  1879,  and  the  other  on  July  10,  1880.  It  is 
alleged  in  the  complaint  that  the  notes  were  given  in  part 
payment  for  a  vessel  known  as  the  Josephine,  sold  by  the 
plaintiff  to  the  defendant  Beavdifi.  The  complaint  states 
facts  sufficient  to  charge  the  defendant  Roissy  as  indorser  of 
the  notes,  and  demands  judgment  against  both  the  defendants 
for  the  amount  due  upon  them.  The  defendants  do  not  deny 
any  of  the  allegations  of  the  complaint,  but  set  up  an  equitable 
counterclaim,  in  substance,  that  the  notes  were  ^iven  in  part 
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payment  for  the  yessel  Josephine,  as  alleged  in  the  complaint; 
that  the  defendant  Roisey  had  no  interest  in  the  vessel  pur- 
chased; that  he  indorsed  the  notes  for  the  mere  accommoda* 
tion  of  Bea^xdiriy  and  that  Beaudin  paid  in  cash  $150  for  said 
vessel,  in  addition  to  said  two  notes;  that  the  two  notes  were 
secured  by  a  chattel  mortgage  upon  the  Josephine,  given  by 
Beaudin  to  the  respondent;  that  immediately  after  the  pur- 
chase Beaudin  expended  $25  in  fitting  up  the  vessel  for  sail- 
ing, and  sailed  her  during  the  summer  of  1879;  that  he  was 
unable  to  make  payment  of  the  note  which  became  due  Sep- 
tember 10,  1879,  and  on  November  18, 1879,  the  vessel  was 
tied  up  at  the  port  of  Kenosha  for  the  winter,  and  was  then  free 
from  all  debt  except  the  mortgage  debt;  that  about  November 
25,  1879,  the  plaintiff  had  an  interview  with  the  defendants  at 
Kenosha,  and  it  was  then  agreed  between  the  defendants  and 
the  plaintiff  that  the  defendants  should  surrender  to  the  plaint- 
iff all  claim  to  said  vessel,  her  tackle,  apparel  and  furniture, 
and  that  jn  consideration  thereof  the  said  plaintiff  should 
deliver  up  and  cancel  the  two  promissory  notes  in  suit;  that 
such  agreement  was  not  then  consummated,  but  at  plaintiff's 
request  was  to  be  closed  up  by  the  delivery  of  the  vessel,  etc, 
and  the  cancellation  of  said  notes  at  some  future  day,  and  be- 
fore navigation  opened  for  the  next  ensuing  season,  —  the* 
plaintiff  stating,  as  a  reason  for  not  closing  the  matter  then, 
that  he  had  not  the  notes  with  him. 

"  It  is  then  alleged  that  on  January  29, 1880,  the  plaintiff,  in 
total  disregard  of  his  agreement,  and  without  any  notice  of 
any  kind  to  either  of  the  defendants,  sold  the  said  vessel  at 
public  vendue  in  the  said  city  of  Kenosha,  for  the  nominal 
price  of  $50,  and,  as  defendants  verily  believe,  the  plaintiff 
purchased  the  vessel  at  said  sale,  paying  therefor  only  the  sum 
of  $10;  that  at  the  time  of  such  sale  said  vessel  was  well  worth 
the  sum  of  $850;  that  on  June  19,  1880,  the  plaintiff  sold  the 
undivided  half  interest  in  said  vessel  to  John  Kane  and  Henry 
C.  Kane  for  $175,  and  now  claims  to  be  the  owner  of  the  other 
undivided  one-half  thereof. 
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^^  It  is  then  alleged  that  said  sale  was  made  in  frand  of  the 
rights  of  the  defendants,  and  for  a  grossly  inadequate  price, 
and  that  no  credit  was  given  by  the  plaintiff  upon  either  of 
said  notes  for  the  money  realized  by  him  upon  the  pretended 
sale  under  said  mortgage;  and  as  relief  defendants  pray  that 
an  account  may  be  taken  between  the  parties;  that  the  plaint- 
iff be  credited  with  the  amount  due  upon  said  notes,  and  be 
charged  with  the  snm  of  $175,  realized  by  him  from  the  sale 
of  the  undivided  half  interest  in  said  vessel  to  the  said  Kanes; 
that  if  on  such  accounting  anything  shall  be  found  due 
the  plaintiff,  the  defendants  may  be  allowed,  by  paying  the 
same  into  court,  to  redeem  the  undivided  one-half  of  said 
vessel  now  claimed  to  be  owned  by  said  plaintiff,  and  that  he 
be  compelled  to  deed  the  same  to  these  defendants,  or  to  the 
defendant  Beaudin^  and  if  the  plaintiff  shall  not  make  good 
the  title  to  said  undivided  one-half  interest  in  said  vessel,  then 
they  shall  have  judgment  for  the  value  thereof,  or  for  a  decree 
satisfying  and  canceling  said  notes,  and  for  such  other  relief 
as  may  be  agreeable  to  equity, 

"To  this  counterclaim  the  respondent  demurred,  (1) because 
the  court  had  no  jurisdiction  of  the  subject  matter  of  the  coun- 
terclaim; (2)  because  there  is  a  defect  of  parties,  as  it  appears 
that  the  said  John  Kane  and  Henry  C.  Kane  should  be  parties 
to  an  action  to  redeem  from  the  mortgage,  and  because  it  ap- 
pears that  the  defendant  Boissy  has  no  interest  in  the  subject 
of  the  counterclaim;  (3)  because  the  facts  sTtated  are  not  suf- 
ficient to  constitute  a  counterclaim;  (4)  because  it  appears  on 
the  face  thereof  that  the  alleged  cause  of  action  stated  is  not 
pleadable  as  a  counterclaim.  The  demurrer  was  sustained,  and 
the  defendants  appealed  from  the  order." 

For  the  appellant  there  was  a  brief  by  Fish  <&  Dodge^  and 
oral  argument  by  Mr.  FUh. 

For  the  respondent  there  was  a  brief  by  Markham  cfe  Noyes^ 
and  oral  argument  by  Mr,  Noyes: 

1.  The  facts  pleaded,  if  sufBcient  for  any  purpose,  could  be 
set  up  by  way  of  defense  to  the  action  at  law,  and  hence  the 
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equitable  coanterclaim  is  demurrable.  Pennoyer  v.  AUen^ 
60  Wis.,  308;  8.  C,  51  id.,  360;  Reach  v.  Senn,  31  id.,  138. 
The  right  to  redeem  is  based  upon  the  agreement  alleged. 
Such  agreement,  if  made  and  consummated,  would  be  a  de- 
fense which  could  be  interposed  at  law,  if  available  for  any 
purpose.  Moreover,  after  default,  and  even  after  possession 
taken  by  the  mortgagee,  the  mortgagor  could  maintain  an 
action  to  reinvest  him  with  title,  upon  due  tender  of  the  debt 
and  costs.  Herman  on  Chat.  Mortg.,  468-9,  §  196;  Smith  v 
Phillips^  47  Wis.,  202;  Musgat  v.  Pumpellyy  46  id.,  660. 
2.  The  defendants  cannot  ratify  the  plaintiff's  sale  to  theKanes 
without  also  ratifying  the  sale  or  proceedings  by  which  he  ac- 
quired possession  and  title  to  the  property  so  sold.  If  not 
ratified,  the  Kanesare  necessary  parties  to  any  action  affecting 
the  possession  or  title  to  the  vessel.  The  defendant  lioisay 
has  no  interest  in,  and  is  not  a  proper  party  to,  the  alleged 
counterclaim.  It  cannot,  therefore,  be  interposed  in  this  suit. 
Pennoyer  v.  Allen^  supra;  McConihe  v,  Jffollister,  19  Wis., 
269;  Dolph  v,  Bice^  21  id.,  590.  3.  The  counterclaim  states 
no  cause  of  action.  It  is  alleged  that  the  plaintiff  took  pos- 
session after  default,  and  sold  the  vessel,  under  the  terms  of 
the  mortgage.  The  terms  and  conditions  of  the  mortgage  are 
not  given,  and  it  must  be  presumed,  therefore,  that  they  were 
strictly  and  fully  complied  with.  It  does  not  appear  but  that, 
by  the  terms  of  the  mortgage,  the  proceedings  alleged  were 
in  exact  accordance  with  the  agreement  of  the  parties,  and 
tliat  pursuant  thereto  all  right  of  redemption  was  to  be  waived 
or  cut  off.  The  court  cannot  say  that  the  mortgagor  has  been 
deprived  of  any  of  his  rights,  or  that  any  fraud  or  even  mis- 
take has  been  committed  by  the  plaintiff.  The  bare  assertion 
of  fraud  and  inadequacy  of  price  upon  the  sale  goes  for 
naught,  in  the  absence  of  a  statement  of  facts  tending  to  sub- 
stantiate such  assertion.  The  notes  secured  by  the  mortgage 
remain  unpaid.  The  only  sum  claimed  to  have  been  realized 
to  the  plaintiff  is  $175.    The  amount  due  on  the  notes  is  $200 
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and  interest  A  tender  of  the  balance  mnst  be  alleged  and 
shown,  before  a  suit  to  redeem  can  be  maintained.  Herman 
on  Chat  Mortg.,  469-472;  Jones  on  Chat  Mortg.,  §  690;  Hall 
V.  DUsoUy  65  How.  Pr.,  19;  Halstead  v.  Swartz^  46  id.,  289. 

Taylob,  J.  We  see  no  reason  why  the  court  has  not  juris- 
diction of  the  subject  matter  of  this  counterclaim.  It  may  be 
that  when  a  mortgagor  seeks  to  redeem  from  a  chattel  mort- 
gage, and  recover  the  possession  of  the  mortgaged  property 
from  the  mortgagee  in  possession,  he  can  accomplish  the  pur- 
pose in  an  action  at  law  by  first  tendering  the  amount  due  on 
the  mortgage,  and  bringing  his  action  of  i-epldvin  to  recover 
the  possession  of  the  property.  But  this  is  not  an  adequate 
remedy  when  any  part  of  the  mortgaged  property  has  been  de- 
stroyed or  unlawfully  sold  by  the  mortgagee.  In  such  case 
the  mortgagor  has  the  right  to  charge  the  mortgagee  with  the 
value  of  the  property  sold,  or  he  may  waive  that  right  and 
charge  him  witli  the  moneys  realized*  by  him  on  such  sale; 
and,  when  the  mortgagee  has  used  the  mortgaged  property,  and 
realized  money  from  such  use,  he  may  be  charged  with  the 
moneys  so  realized.  The  general  rule  is,  that  when  the  mort- 
gage is  forfeited,  and  the  mortgagee  takes  possession  on  ac* 
count  of  such  forfeiture,  the  remedy  of  the  mortgagor  is  to 
bring  an  equitable  action  to  redeem.  Herman  on  Mortg., 
§  191;  Jones  on  Mortg.,  §§  683,  684.  In  this  case  the  mort- 
gagor had  the  right  to  bring  his  equitable  action,  because  the 
mortgagee  had  made  a  sale  which  it  might  be  necessary  to 
avoid,  and  because  he  wished  to  charge  him  with  the  money 
received  on  the  sale  of  the  half  interest,  and  possibly  for  the 
use  of  the  other  half  interest;  and  it  may  also  have  been  requi- 
site to  perfect  the  mortgagor's  title  that  he  should  have  a  con- 
veyance from  the  mortgagee.  The  Kanes  were  not  necessary 
or  proper  parties  to  the  action,  for  the  reason  that  the  mort- 
gagor does  not  propose  to  interfere  with  their  title  to  the  un- 
divided half  interest  in  the  vessel.    He  is  content  to  have  that 
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sale  stand,  and  receive  the  avails  of  ft  from  the  mortgagee. 
The  joinder  of  Roisey  as  a  party  to  the  counterclaim  is  not  a 
ground  of  demurrer.  Willard  v.  MeaSy  26  Wis.,  640;  Marsh 
V.  Supervisors,  38  Wis.,  250. 

We  think  there  can  be  no  doubt  that  the  facts  pleaded  con- 
stitute a  counterclaim  between  the  appellant  Beavdin  and 
the  respondent  The  allegations  in  the  pleading  show  that  the 
respondent  lias  converted  the  mortgaged  property  to  his  own 
use  without  accounting  to  the  mortgagor  for  the  value  thereof. 
It  is  true,  the  pleading  shows  that  a  sale  was  made  at  public 
vendue;  and  if  the  mortgaged  property  had  been  purchased  at 
such  sale  by  a  third  person,  in  good  faith  and  without  any 
collusion  with  the  mortgagee  to  defraud  the  mortgagor,  such 
sale  would  be  upheld  notwithstanding  the  mortgagor  had 
been  misled  by  the  agreement  set  out  in  the  pleading.  But 
the  allegations  showing  that  there  was  a  want  of  good  faith  in 
the  mortgagee  in  making  the  sale  at  all,  and  the  further  alle- 
gation that  he  was  himself  the  purchaser  .at  a  merely  nominal 
and  grossly  inadequate  price,  and  that  he  has  rendered  no  ac- 
count to  tho  mortgagor  on  account  of  such  sale,  are  clearly 
suflScient,  if  proved,  to  avoid  such  sale  as  between  the  mort- 
gagor and  the  mortgagee.  In  order  to  sustain  this  pleading 
as  a  good  counterclaim,  it  is  unnecessary  to  determine  whether 
in  any  case  the  mortgagee  may  become  the  purchaser  at  a 
public  sale,  under  the  mortgage,  so  as  to  cut  off  the  equity  of 
redemption  in  the  mortgagor.  The  later  opinions  in  Kew 
York  seem  inclined  to  hold  that  where  there  is  no  unfairness 
on  the  part  of  the  mortgagee,  and  the  sale  is  public,  and  with 
express  notice  to  the  mortgagor,,  he  may  be  a  purchaser,  and 
that  such  fair  sale  and  purchase  will  bar  the  mortgagor's 
equity.  Hall  v,  Ditson,  55  How.  Pr.,  19;  OlcoU  v.  Tioga 
BaUroad  Co.,  27  K  Y.,  646;  Jones  on  Mortg.,  §  808.  This 
court  has  held  that  where  there  is  any  unfairness  or  want  of 
good  faith  on  the  part  of  the  mortgagee  in  making  the  sale, 
though  it  be  a  public  sale,  if  he  becomes  the  purchaser,  such 
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sale  will  be  held  void  at  the  option  of  the  mortgagor,  and  in 
ench  case  he  may  maintain  an  equitable  action  to  redeem,  not- 
withstanding such  sale;  and  if  the  mortgagee,  after  having 
purchased  such  property  at  the  mortgage  sale,  converts  the 
property  by  a  sale  of  the  same  to  a  third  person,  he  will  be 
held  to  account  either  for  the  value  of  the  property  sold,  or 
for  the  money  received  upon  such  sale.  Pettibone  v.  Perkins^ 
6  Wis.,  616;  Flanders  v,  Thomas,  12  Wis.,  410.  The  coun- 
terclaim in  the  case  at  bar  sets  out  facts  which  show  conclu- 
sively a  want  of  good  faith  and  fairness  on  the  part  of  the 
mortgagee  in  making  the  sale  under  the  chattel  mortgage. 
His  purchase  at  such  sale  cannot,  therefore,  bar  the  mortgagor 
of  his  action  to  redeem,  and  compel  him  to  render  an  account 
for  the  money  received  by  him  upon  the  resale  of  that  part  of 
the  property  which  he  sold  to  the  Kanes,  and  for  any  moneys 
received  from  the  use  of  the  property  remaining  unsold;  nor 
of  his  right  to  redeem  the  mortgaged  property  remaining  in 
the  hands  of  the  mortgagee  by  paying  any  sum  which  may  be 
due  to  him  on  the  mortgage  after  deducting  the  moneys  so  re- 
ceived. This  right  was  affirmed  by  this  court  in  the  case  of 
Mowry  V.  First  Nat.  Bank  of  Baraboo,  ante,  p.  38. 

The  fourth  objection  to  the  counterclaim,  ','  that  the  alleged 
cause  of  action  is  not  pleadable  as  a  counterclaim,"  we  think 
is  not  well  taken.  Admitting  that  the  appellant  Roiss^y  has 
no  interest  in  the  counterclaim,  that  fact  is  no  objection  to 
its  being  set  up  as  a  defense  by  the  appellant  Beaudin,  The 
statute  says  ^'  the  counterclaim  must  be  one  existing  in  favor 
of  a  defendant  and  against  a  plaintiff  between  whom  a  several 
judgment  might  be  had  in  the  action."  Sections  2656  and  2657, 
R.  S.  1878,  provide  that  counterclaims  may  be  such  as 
were  formerly  legal  or  equitable,  or  both.  Under  these  pro- 
visions it  seems  to  us  very  clear  that  this  was  a  pleadable 
counterclaim  in  this  action.  It  is  a  claim  between  the  plaint- 
iff and  a  defendant  between  whom  a  several  judgment  might 
be  had  in  the  action.    The  defendant  in  whose  favor  the  coan- 
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terclaim  exists,  is  the  maker  of  the  notes  on  which  the  action 
is  brought,  and  his  co-defendant  is  an  indorser  of  the  same 
notes;  and  it  is  clear  that  in  such  cases  a  several  judgment 
might  be  had  in  favor  of  the  plaintiff  against  the  maker.  The 
defenses  which  the  defendants  have  to  the  action  not  only  may 
be  different,  but  in  most  cases  they  would  be  so.  They  are 
not  in  fact  jointly  liable  to  the  plaintiff,  and  the  right  to  join 
them  as  defendants  at  all  in  the  same  action  is  derived  from 
the  statute.  Section  2609,  R  S.  1878;  Decker  v.  Trilling,  24 
Wis.,  610;  Clapp  v.  Prestoriy  15  Wis.,  543;  Borden  v.  Gilbert^ 
13  Wis.,  670;  Cody  v.  Shepard,  12  Wis.,  639;  Davis  v.  Bar- 
TOUy  13  Wis.,  227;  King  v.  Ritchie,  18  Wis.,  554.  It  comes 
within  the  rule  laid  down  in  Dietrich  v.  Koch,  35  Wis.,  618, 
"  that  a  counterclaim  must  be  a  claim  which,  if  established, 
will  defeat  or  in  some  way  qualify  the  judgment  to  which  the 
plaintiff  is  otherwise  entitled." 

If  the  appellant  is  entitled  to  have  the  money  received  by 
the  respondent,  upon  the  sale  of  the  one-half  interest  in  the 
vessel  to  the  Kanes,  applied  in  part  payment  of  the  plaintifl*'8 
claim  on  the  notes  upon  which  the  action  is  brought,  then  the 
counterclaim  set  up  by  the  appellants  comes  within  the  rule 
above  stated,  and  will  defeat  the  plaintiff's  claim  to  that  ex- 
tent. The  claim  of  the  appellants,  if  established,  will  be  an 
equitable  set-off  to  the  claim  of  the  plaintiff,  so  far  as  the 
money  equitably  due  from  the  plaintiff  to  Beaudin  is  con- 
cerned. It  is  unnecessary  to  determine  whether,  in  an  action 
at  law  to  recover  a  debt  due  which  is  secured  by  a  chattel  or 
other  mortgage,  the  defendant  can,  by  way  of  counterclaim, 
maintain  an  action  simply  to  redeem  the  property  from  the 
mortgage,  when  no  claim  is  made  for  an  accounting  for  any 
moneys  received  by  the  plaintiff  growing  out  of  the  security, 
which,  in  equity,  should  be  applied  to  the  extinguishment  of 
the  debt  upon  which  the  action  is  brought. 

It  is  further  objected  that  the  counterclaim  is  not  suflBcient 
because  it  is  an  action  to  redeem  from  the  mortgage,  and 
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there  should  be  an  allegation  that  they  have  tendered  the 
amount  due  to  the  plaintiff,  before  any  such  action  can  be 
maintained.  This  counterclaim  is  more  than  a  simple  action 
to  redeem.  Beaudin  has  the  right  to  have  the  money  received 
by  the  plaintiff  on  the  sale  of  the  half  interest  to  the  Kanes 
applied  in  part  payment  of  his  debt,  even  though  he  has 
shown  no  right  to  redeem  as  to  the  half  interest  still  owned 
by  the  plaintiff.  We  are,  however,  of  the  opinion  that  when 
it  is  necessary  for  the  mortgagee  to  render  an  account  in  order 
to  ascertain  what  is  necessary  to  be  paid  by  the  mortgagor 
seeking  to  redeem,  no  tender  is  necessary  before  bringing  the 
action  to  redeem.  And,  under  the  decisions  of  this  court,  in 
similar  cases,  the  want  of  a  tender  before  suit  brouglit  does  not 
defeat  the  action,  but  only  goes  to  the  question  of  costs  in  case 
the  right  to  redeem  be  established  on  the  trial.  Wright  v. 
Young^  6  Wis.,  127;  Cunningham  v.  Brown^  44  Wis.,  72. 

We  think  the  court  erred  in  sustaining  the  demurrer  to  the 
counterclaim,  and*that  the  order  must  be  reversed. 

By  the  CouH. —  The  order  of  the  circuit  court  is  reversed, 
and  the  cause  remanded  for  furtlier  proceedings  according  to 
law* 


The   Inter-Ooean   Tbanspobtation  Company  vs.  Sheeiffs 

and  others. 

January  11  —  February  7,  1882, 

Contract  for  construction  of  machinery,  dtc.,  construed:    Duty  of  reasonable 

diligence. 

By  written  contract,  S.  agreed  to  famish  the  material  and  construct  and  set 
up  in  plaintiff's  steam  barge,  then  in  construction,  an  engine  and  other 
machinery  according  to  certain  speciGcations,  '*  the  whole  work  to  be 
completed,  set  up  in  barge,  and  ready  for  trial  trip  (if  vessel  shall  he 
ready  for  same),  by  the  first  day  of  April,  18cJ0."  He  further  expressly 
agreed  that  if  the  barge  should  be  ready  and  he  should  fail  to  so 
complete  and  set  up  said  machineiy  by  the  first  of  April,  he  would  pay 
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such  damages  as  i^aintiff  might  suffer  from  such  failure.  In  considera- 
tion of  this  undertaking,  plaintiff  agreed  to  pay  a  certain  sum  at  the 
time  of  the  execution  of  the  contract,  to  make  other  payments  at  speci- 
fied dates,  and  to  pay  the  balance  on  full  performance  of  the  contract  by 
S.  Held,  that  if  plaintiff  failed  to  have  its  barge  ready  in  season  to  en- 
able S.,  with  reasonable  diligence,  to  have  the  machinery  set  up  therein 
by  the  first  of  April,  the  latter  was  still  bound  to  have  it  so  set  up  within 
a  reasonable  time  after  the  barge  should  in  fact  be  finished ;  and  would 
be  liable  to  plaintiff  for  damages  caused  by  his  failure  to  do  so. 

APPEAL  from  the  Circuit  Court  for  JUikoaukee  County. 

The  plaintiff  appealed  from  an  order  sustaining  a  joint  de- 
murrer by  the  defendants  to  the  complaint  as  not  stating  facts 
sufficient  to  constitute  a  cause  of  action.  The  substance  of  the 
complaint  will  sufficiently  appear  from  the  opinion. 

For  the  appellant  there  was  a  brief  by  David  S.  Ordway^  of 
counsel,  and  oral  argument  by  H.  M.  Fhick. 

For  the  respondents  there  was  a  brief  by  Jenkina^  EllioU 
di  Winkler^  and  oral  argument  by  Mr,  Jenkins.  They  con- 
tended that  by  the  contract  plaintiff  undertook  to  have  the  barge 
ready  for  its  machinery  a  reasonable  time  before  the  1st  of 
April,  1880,  to  enable  Sfteriffa  to  place  the  machinery  therein 
by  that  time;  and  that,  upon  this  condition,  defendants 
agreed  to  perform  the  work  by  that  date,  and  to  pay  all  re- 
sulting damages  in  case  of  their  failure  to  do  so.  The  latter 
obligation  was  dependent  on  the  former.  When  a  time  is 
specified  in  a  contract,  the  courts  are  not  at  liberty  to  attach 
other  conditions,  or  any  other  time.  Kemp  v.  Humphreys^ 
13  111.,  593;  Abel  v.  Mumon,  18  Mich.,  306.  It  is  only  when 
the  contract  is  silent  as  to  time,  that  courts  hold  that  a  reason- 
able time  is  to  be  understood.  Plaintiff  having  made  default 
upon  its  contract  on  April  Ist,  Sheriffs  could  have  lawfully 
refused  to  proceed,  and  have  recovered  for  the  work  done.  He 
however  proceeded  notwithstanding  plaintiff's  default  Such 
procedure  was  upon  a  new  contract,  for  an  extension  of  time; 
and  any  action  by  plaintiff*  must  be  upon  such  new  contract, 
and  allege  breaches  thereof.      Warren  v.  Bean^  6  Wis.,  120; 
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Langworthy  v.  Smithy  2  Wend.,  587;  Porter  v,  Stewart^  2 
Aikens  (Vt),  417;  Vicary  v,  Moore^  3  Watts,  451;  Carrier 
V.  Dilworth^  59  Pa.  St.,  406;  Littler  v.  EollancL,  3  Term,  590; 
Brown  v,  Goodman,^  id.,  592.  Such  new  contract  certainly 
released  the  bond  given  to  secure  the  old  contract,  broken  by 
the  plaintiff.  The  liability  of  the  sureties  on  that  bond  was 
strictissimi  juriSy  and  could  not  be  extended  by  implication. 
Taylor  v.  Parkery  43  Wis.,  78.  Again,  tlie  complaint  con- 
cedes that  plaintiff  permitted  Sheriffs  to  go  on  with  the  work 
after  the  expiration  of  the  alleged  reasonable  time,  and  accepted 
the  work  without  claiming,  at  the  time,  any  damages  for  de- 
lay, and  without  notification  to  Sheriffs  that  plaintiff  would 
hold  him  for  such  damages.  Under  such  circumstances,  in- 
ducing Sheriffs  to  continue  the  work,  and  unconditionally  ac- 
cepting his  work,  constituted  a  waiver  of  his  delay.  Pomeroy 
V.  ShaWy  2  Daly,  267;  Meirimach  Man,  Co.v,  Quintardy  107 
Mass.,  127;  Baker  v.  Hendersouy  24  Wis.,  511. 

Cole,  0.  J.  It  seems  to  us  a  plain  proposition  that  the 
complaint  states  facts  which  entitle  the  plaintiff  to  recover 
some  damages.  The  action  is  upon  a  bond  executed  by  the 
defendant  Sheriffs  as  principal,  and  by  the  other  defendants 
as  sureties.  The  bond  is  conditioned  that  Sheriffs  shall,  with- 
out delay,  well  carry  out  and  fulfill  a  contract  thereto  attached, 
of  even  date  with  the  bond,  which  is  signed  by  him.  By  this 
contract  Sheriffs  agreed  to  furnish  the  material,  and  construct 
and  set  up  in  the  plaintiff's  steam-barge,  then  in  process  of 
construction,  an  engine,  boiler  and  other  machinery,  according 
to  the  specifications  therein  stated;  the  whole  work  "to  be 
completed,  set  up  in  barge,  and  ready  for  trial  trip  (if  vessel 
shall  be  ready  for  same)  by  the  1st  day  of  April,  A.  D.  1880." 
It  is  alleged  that  the  barge  was  not  in  readiness  long  enough 
before  the  1st  day  of  April,  1880,  so  that  Sheriffs  could  com- 
plete his  contract  by  that  day,  but  that  it  was  ready  so  that 
he  might  easily  have  completed  it  by  the  1st  of  May,  which 
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Tras  a  reasonable  time  for  him  to  perform  his  contract  after  the 
barge  was  ready.  It  is  then  averred  that  he  failed  and  neg- 
lected to  have  the  barge  ready  for  her  trial  trip  before  the  7th 
of  August,  1880,  which  was  an  unreasonable  delay,  in  conse- 
quence of  which  the  plaintiff  lost  the  use  of  the  barge  from 
the  Ist  of  May  to  the  7th  of  August,  and  sustained  damages 
thereby  to  the  amount  of  $13,000. 

Other  breaches  of  the  bond  are  stated,  but  it  seems  to  us 
these  facts  alone  are  sufficient  to  sustain  a  claim  for  damages 
by  reason  of  a  failure  to  perform  the  contract.  That  is  to  say, 
by  the  contract,  as  we  construe  its  provisions,  Sheriffs  bound 
himself  to  complete  the  work  to  be  done  by  him,  by  the  1st 
day  of  April,  providing  the  plaintiff  had  the  barge  ready  in 
season  to  enable  him  to  do  the  work  by  that  day;  and  if  the 
barge  was  not  ready  so  that  he  could  do  the  work  by  that  day, 
then  he  was  to  have  a  reasonable  time  for  doing  it  after  it  was  in 
readiness  to  receive  the  machinery.  This, we  think,  is  the  proper 
construction  of  the  contract.  But  it  is  claimed  by  the  learned 
counsel  for  the  defendants,  that  the  time  for  completing  the 
work  was  absolutely  fixed  by  the  parties;  and  if  the  barge  was 
not  ready  for  the  machinery  a  reasonable  period  before  the  Ist 
day  of  April,  to  enable  /^A^ri^^r  to  place  the  machinery  by  that 
time,  that  then  he  was  released  from  performing  the  contract 
on  his  part.  But  we  deem  this  construction  of  the  contract 
quite  inadmissible,  for  reasons  suggested  by  plain titf^s  counsel. 

In  the  first  place,  there  is  an  absolute  undertaking  on  the 
part  of  Sheriffs  to  furnish  all  the  material,  and  construct  and 
set  up  in  the  barge  in  the  process  of  construction  all  the  en- 
gfnes,  boilers  and  other  machinery,  ready  in  all  respects  for 
use.  In  consideration  of  this  undertaking  the  plaintiff  agreed 
to  make  payments  from  time  to  time,  amounting  on  the  1st  of 
March  to  $17,000.  The  residue  of  the  contract  price,  to  wit, 
$5,500,  wad  to  be  paid  when  the  contract  was  fully  performed. 
These  payments  were  independent  agreements,  and  Sheriffs 
could  insist  upon  their  being  made  as  specified  whether  he  had 
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put  any  machinery  in  the  vessel  or  not;  and  it  would  be  un- 
reasonable to  hold  that  Sheriffs  might  receive  all  this  money 
and  then  abandon  the  contract  if  the  vessel  was  not  ready  so 
that  he  could  complete  his  work  by  the  1st  of  April.  There 
was  probably  an  uncertainty  as  to  when  the  vessel  would  be 
ready  to  receive  the  machinery,  and  the  parties  muet  be  pre- 
sumed to  have  made  the  contract  with  reference  to  that  fact. 
This  will  account  for  the  peculiar  language  of  the  clause  above 
cited,  to  the  effect  that  if  the  barge  was  ready  Sheriffs  should 
complete  his  work  by  the  1st  of  April.  In  the  event  the  barge 
was  not  ready  in  season  so  that  he  could  perform  his  contract 
by  that  time,  then  he  was  to  do  the  work  within  a  reasonable 
time  after  it  was  ready.  Counsel  say  that  it  is  only  when  the 
contract  is  silent  as  to  time  of  performance  that  performance 
within  a  reasonable  time,  considering  the  extent  and  nature  of 
the  work,  is  implied  in  law;  but  they  say  that  rule  cannot 
apply  here,  where  the  time  is  actually  specified. 

This  argument  is  founded  on  the  clause  which  we  have 
quoted,  and  another  clause  which  provides  that  in  case  the 
barge  shall  be  ready  and  Sheriffs  shall  fail  to  complete  and  set 
up  the  machinery  therein  ready  for  use  by  the  Ist  day  of  April, 
then  he  should  pay  such  damages  to  the  plaintiff  as  it  might 
sustain  by  reason  of  such  failure.  From  these  clauses  it  is 
argued  that  because  Sheriffs  expressly  made  himself  liable  for 
damages  arising  from  his  failure  to  perform  by  the  1st  of  April, 
providing  the  barge  was  seasonably  ready  to  receive  her  ma- 
chinery prior  to  that  date,  this  clearly  repels  the  inference  of 
further  liability  for  any  other  default.  And  as  it  is  averred 
that  the  barge  was  not  ready  long  enough  before  the  Ist'of 
April  so  that  Sheriffs  could  have  completed  his  contract  by 
that  day,  therefore  he  is  not  responsible  for  failnre  to  dothe 
work  within  a  reasonable  time  after  it  was  ready.  But  we  do 
not  think  this  position  is  sound.  We  agree  with  plaintiff^s 
counsel  that  the  clause  in  question  was  not  intended  to  relieve 
Sheriffs  from  liability  if  he  failed  to  perform.     It  refers  to  one 
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contingency  only  —  a  failure  to  perform  by  the  let  of  April, 
providing  the  barge  was  ready  so  that  he  conld  do  the  work  by 
that  date.  But  it  was  not  intended  to  limit  his  liability  in  the 
event  he  failed  to  perform  within  a  reasonable  time,  if  the 
barge  was  not  ready  so  that  he  could  do  the  work  by  that  day. 
The  clause  must  be  limited  to  the  particular  engagements  to 
which  it  refers,  and  shonld  not  be  extended  so  as  to  exonerate 
Sheriffs  from  his  general  liability  on  the  contract.  As  a  mat* 
ter  of  conrse,  the  plaintiff  could  not  unreasonably  delay  getting 
the  barge  ready  to  receive  the  boiler  and  machinery,  and  then 
call  npon  Shet^iffs  to  perform.  It  was  bound  to  use  diligence 
on  its  part  in  preparing  the  barge,  as  he  was  in  putting  in  the 
machinery  after  it  was  ready.  Their  duties  were  reciprocal  in 
that  regard  under  the  contract. 

It  is  unnecessary  to  observe  that  the  plaintiff  could  not 
maintain  a  claim  for  damages  for  a  failure  to  complete  the 
work  which  was  occasioned  by  its  own  default.  But  we  are 
not  called  upon  to  consider  the  rule  of  damages  now.  We 
have  only  to  determine  whether  the  complaint  states  facts, 
which,  being  proven,  would  entitle  the  plaintiff  to  recover  any 
damages.  And  upon  that  point  we  are  clear  that  a  cause  of 
action  is  stated.  This  is  certainly  so,  unless  we  can  say  that 
Sheriffs^  under  the  contract,  might  decline  or  refuse  to  do  the 
work  at  all  if  the  bai'ge  was  not  ready  in  time  so  that  he  could 
place  the  machinery  therein  by  the  1st  of  April.  But  for  the 
reasons  already  stated  we  think  this  could  not  have  been  the 
intention  of  the  parties,  and  that  the  contract  should  not  be  so 
construed.  Without  noticing  any  other  qilestion  in  the  case, 
we  must  reverse  the  order  of  the  circuit  court  sustaining  the 
demurrer,  and  remand  the  cause  for  further  proceedings. 

By  the  Cov/rt. — So  ordered. 
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BiERBAcir  vs.  The  Goodyear  Eitbbbb  Company. 
January  12--Fehniary7,  1882. 

Dahaobs  for  Persoical  Injuries:  Evidencb.  (1)  Injury  to  business: 
what  proof  admissible,  (2)  Pleading  and  proof.  (S)  Weight  of  evi- 
dence as  affected  by  nutnber  of  witnesses. 

1.  In  an  action  for  personal  iiu'aries  to  the  plaintiff,  which  disqualified  him  to 

give  his  personal  attention  to  the  bosiness  which  he  had  previously  car- 
ried on,  where  such  business  consisted  in  the  manufacture  and  sale  of 
patented  and  other  machines,  it  was  error  to  admit  proof  of  the  average 
profits  of  his  business  while  he  carried  it  on,  as  a  basis  for  estimating  his 
damages,  such  a  basis  being  of  too  uncertain  and  speculative  a  character. 

2.  Under  a  general  allegation  in  the  complaint  that,  by  reason  of  the  ii^juries 

complained  of,  plaintiff  has  been  nnable  to  attend  to  his  ordinary  bosi- 
ness, he  may  prove  what  his  business  is,  and  the  damages  he  has  suf- 
fered by  reason  of  his  inability  to  pursue  it  Luck  v.  Ripon,  52  Wis., 
196. 
8.  It  is  error  to  charge  the  jury  that,  *'  if  the  witnesses  are  equally  credible, 
and  they  so  present  themselves  to  the  mind  of  the  jury,  then  the  greater 
.  number  of  witnesses  on  one  side  or  the  other  would  be  entitled  to  the 
greater  weight." 

APPEAL  from  the  Connty  Court  of  Milwaukee  County. 

Action  to  recover  damages  for  personal  injuries.  In  July, 
1880,  the  plaintiff  was  passing  along  the  south  side  of  Grand 
avenue,  in  the  city  of  Milwaukee,  a  little  west  of  the  Plankin- 
ton  House,  in  his  wagon,  drawn  by  one  horse.  He  was  going 
east,  and  a  young  man  with  him  was  driving  the  horse.  At  the 
point  indicated,  he  concluded  to  return  to  his  place  of  business 
from  whence  he  came,  and  the  driver,  by  his  direction,  reined 
the  horse  out  of  the  line  on  which  he  had  been  going,  to  the 
north  and  towards  the  center  of  the  avenue,  for  the  purpose  of 
turning  around.  The  horse  had  been  going  at  a  moderate  trot, 
but  in  process  of  turning  slackened  to  a  walk.  The  wagon  of 
the  defendant  company,  also  drawn  by  one  horse,  driven  by 
a  servant  of  the  company,  followed  the  wagon  of  plaintiff  a 
short  distance  behind.  That  horse  was  also  going  at  a  moder- 
ate trot    Just  as  the  plaintiff^s  wagon  was  leaving  the  line  oa 
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which  it  had  been  moving  east,  and  a  little  before  it  reached 
a  position  at  right  angles  with  that  line,  the  left  forward 
wheel  of  defendant's  wagon  collided  with  the  right  hind 
wheel  of  plaintiff's  wagon,  about  three  inches  from  the  tire. 
The  collision  upset  the  plaintiff's  wagon,  threw  him  to  the 
ground,  and  caused  the  injuries  complained  of.  Both  horses 
were  quiet,  gentle  and  easily  governed.  Th^re  was  an  unob- 
structed space  of  about  sixteen  feet  in  width  between  the 
point  of  collision  an4  the  curb-stone  on  the  south  side  of  the 
avenue.  The  collision  occurred  during  the  forenoon.  A  fur- 
ther  statement  of  the  case,  and  some  of  the  rulings  of  the 
court  on  the  trial,  will  be  found  in  the  opinion.  In  addition 
to  certain  special  findings,  the  jury  found  for  the  plaintiff,  and 
assessed  his  damages  at  $3,000.  A  motion  for  a  new  trial  was 
denied,  and  judgment  was  entered  pursuant  to  the  verdict; 
from  which  the  defendant  appealed. 

For  the  appellant  there  was  a  brief  by  E.  P.  Smith  and 
Nath,  Perelea  <&  SonSy  his  attorneys,  and  J,  O,  JenJcinSy  of 
counsel,  and  oral  argument  by  Mr,  Smith  and  Mr,  Jenkins. 
They  argued,  among  other  things,  1.  That  under  the  pleadings 
there  could  be  no  proof  of  loss  of  profits.  Van  Santv.  PL, 
163.  Such  special  damage  should  be  averred  with  the  same 
particularity  as  the  loss  of  custom  in  an  action  of  libel  or 
slander.  Folkard's  Starkie,  484,  note;  Townshend  on  Slander, 
542,  note.  2.  That,  independent  of  the  question  of  pleading, 
the  evidence  given  was  improper.  The  loss  of  profite  could 
not  be  considered  as  a  necessary  result  of  plaintiff's  injury; 
nor  could  the  amount  of  past  profits  properly  be  proven  to 
enable  the  jury  to  conjecture  what  the  future  might  probably 
be.  Masterton  v.  Mount  Vernon,  58  N.  Y.,  395;  Lincoln  v. 
S.  ds  S.  H.  JS.  Co.,  23  Wend.,  425;  Blair  v.  M.  &  P.  du  C. 
Railroad  Co.,  20  Wis.,  262;  WyUe  v.  City  of  Wauaau,  48  id., 
508.  The  cases  of  Sheyard  v.  Milwaukee  Gas  LigJU  Co.,  15 
Wis.,  818;  Richardson  v.  Chynoweth,  26  id.,  656;  Fry  v. 
Dubuque  etc.  Railway  Co.,,  45  Iowa,  416;  City  of  Cincinnati 
\-        V0L.LIV-U 
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V.  Evans,  5  Ohio  St,  69 J:;  Orijln  v.  Colver,  16  K  T.,  489; 
Simmer  v.  St.  Paul,  23  Minn.,  408;  2  Thompson  on  Negli- 
gence, 1263;  Hammer  v.  Schrnnf elder,  47  Wis.,  455— are  not  in 
conflict  with  the  above  rnle.  In  all  these  cases  the  defendant 
knew  of  the  object  of  the  contract  broken  by  him,  or  that  the 
plaintiff  was  engaged,  or  was  to  engage,  in  the  peculiar  bnsi- 
ness  which  his  wrongful  act  interrupted  or  destroyed.  3.  That 
the  court  erred  in  its  instruction  as  to  the  weight  of  conflicting 
testimony.  The  instruction  gave  negative  evidence  the  same 
force  as  positive,  and  disregarded  the  maxim,  ponderantur 
testes  non  num^rantur.  2  Burrill  Die,  807;  Starkie  on  Evi- 
dence (8th  ed.),  735. 

For  the  respondent  there  was  a  brief  by  Austin  ds  Ritnkel, 
and  oral  argument  by  Mr.  Austin.  They  contended,  inter 
alia,  that  the  instruction  as  to  the  weight  of  testimony  was 
correct    Moak's  Underbill  on  Torts,  321;    Fowler  v.  Colton^ 

1  Pin.,  331;  Mercer  v.  Wright,  3  Wis.,  645;  Moore  v.  Ken- 
dall, 2  Pin.,  99.  The  court  did  instruct  the  jury  that  it  was 
their  province  to  weigh  the  evidence  (Wright  v.  Hardy,  22 
Wis.,  348),  and  gave  in  addition  a  further  instruction  in  almost 
the  exact  language  used  and  approved  in  Saunderson  v.  Lace, 

2  Pin.,  257. 

Lyon,  J.  Numerous  errors  are  alleged  on  behalf  of  the 
defendant,  but  the  conclusion  we  have  reached  upon  two  of 
them  renders  it  unnecessary  to  pass  upon  the  others. 

1.  On  the  trial,  the  plaintiff  testified  in  his  own  behalf  that, 
when  injured,  his  business  was  the  manufacturing  of  machines 
for  cleaning  feathers,  and  another  article  known  as  the  Bier- 
bach  wagon  patent,  and  that  he  continued  in  such  business  for 
several  months  after  he  was  injured,  when  he  sold  out  and  gave 
it  up.  He  also  testified  in  his  own  behalf,  under  objection, 
that  his  average  business  was  worth  from  $75  to  $100  per 
month,  and  that  he  gave  it  up  because,  on  account  of  liis  in- 
juries, he  was  unable  to  attend  to  it  To  the  question:  *•  After 
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jron  were  injured,  did  you  carry  on  your  business  for  any 
length  of  time?"  put  to  him  by  his  counsel,  he  answered, 
"Yes,  sir;  I  carried  it  on,  but  I  did  not  attend  to  it  but  a  few 
months.  I  got  negligent  and  didn't  care,  I  was  in  such  a  con- 
dition. But  when  orders  came,  my  man  would  attend  to  then\." 
As  a  basis  for  the  assessment  of  damages^  proof  of  the  average 
value  of  the  plaintiff's  business  while  he  carried  it  on  was 
clearly  incompetent.  It  could  only  be  used  to  enable  the  jury 
to  estimate  therefrom  what  the  future  profits  would  have  been 
had  the  plaintiff  not  been  injured,  and  had  he  continued  in 
the  business.  Such  a  basis  for  the  estimate  of  the  future 
profits  of  the  business  in  which  the  plaintiff  was  engaged,  is 
altogether  too  uncertain  to  furnish  a  safe  guide  for  the  verdict 
of  a  jury. 

In  Masterton  v.  Mount  Vernon^  58  N.  T.,  891,  the  plaint- 
iff sued  a  municipal  corporation  to  recover  damages  for  per- 
sonal injuries  caused  by  a  defective  highway.  It  appeared  that 
the  plaintiff  and  his  partner  were  importers  and  dealers 
in  teas,  and  had  been  for  many  years.  The  plaintiff  made  the 
purchases,  which  required  a  high  degree  of  skill.  He  possessed 
the  requisite  skill.  Their  business  was  extensive,  but  there 
was  a  great  falling  off  in  it  because  the  plaintiff  was  unable, 
by  reason  of  the  injuries  complained  of,  to  make  the  purchases. 
Judgment  for  the  plaintiff  was  reversed  because  the  trial  court 
permitted  the  plaintiff,  testifying  in  his  own  behalf,  to  answer 
this  question :  "  About  what  have  been  your  profits,  year  by 
year,  in  that  business?"  After  referring  to  several  cases,  and 
among  them  to  the  cases  of  Nehraaka  City  v.  Campbell^  2 
Black,  590,  and  Wade  v.  Leroy^  20  How.  (U.  S.),  84,  in  which 
it  was  held  competent  for  a  physician,  in  an  action  for  personal 
injuries,  to  prove  the  extent  of  his  practice,  the  court  proceeds 
to  say:  "In  none  of  these  cases  is  any  intimation  given  that 
proof  may  be  given  as  to  the  uncertain  future  profits  of  com- 
mercial business,  or  that  the  amount  of  past  profits  derived 
therefrom  may  be  shown,  to  enable  the  jury  to  conjecture  what 
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the  future  might  probably  te.  These  profits  depend  upon  too 
many  contingencies,  and  are  altogether  too  uncertain,  to  furnish 
a  safe  guide  in  fixing  the  amount  of  damages.  .  .  .  The 
plaintiff  had  the  right  to  prove  the  business  in  which  he  was 
engaged,  its  extent,  and  the  particular  part  transacted  by  him, 
and,  if  he  could,  the  compensation  usually  paid  to  persons  doing 
such  business  for  others.  These  circumstances  the  jury  have  a 
right  to  consider  in  fixing  the  value  of  his  time.  But  they 
ought  not  to  be  permitted  to  speculate  as  to  the  uncertain 
profits  of  commercial  ventures  in  which  the  plaintiff,  if  unin- 
jured, would  have  been  engaged.'' 

The  foregoing  remarks  apply  with  equal  force  to  this  case, 
and  it  is  believed  that  they  contain  a  sound  exposition  of  the 
law  of  evidence  applicable  to  it  Substantially  the  game  prin- 
ciple was  applied  by  this  court  in  Blair  v.  Mil.  <&  Pr,  du  C. 
Railroad  Co.y  20  "Wis.,  262.  Indeed,  the  testimony,  the  ad- 
mission of  which  worked  a  reversal  of  the  judgment  in  that 
case,  was  more  direct  and  specific,  and  hence  less  objectionable, 
than  that  admitted  in  the  present  case.  There  the  testimony 
was  confined  to  the  damages  sustained  by  the  plaintiff's  firm 
by  reason  of  the  inability  of  the  plaintiff  to  give  his  personal 
attention  to  the  business,  while  here  the  testimony  goes  to  the 
value  of  the  whole  business,  when  it  is  apparent  that  the 
plaintiff  might  have  continued  the  business  by  employing 
proper  agents  to  carry  it  on,  notwithstanding  his  injuries.  See 
also  Lincoln  v.  Railroad  Co.y  23  Wend.,  424. 

We  conclude  that  it  was  error  to  permit  the  plaintiff  to  give 
testimony  of  the  value  of  his  business  when  he  carried  it  on. 
In  view  of  the  large  damages  awarded  by  the  jury,  it  ig  fair  to 
presume  that  such  testimony  materially  enhanced  the  dam- 
ages. It  is  clear  that  it  may  have  done  so.  Hence,  the  error 
is  material,  and  fatal  to  the  judgment. 

It  was  also  argued  on  behalf  of  the  defendant,  that  the  tes- 
timony, if  otherwise  competent,  was  inadmissible  under  the 
complaint,  because  no  special  damages  for  loss  of  or  injury  to 
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his  bueinesB  are  claimed  therein  by  the  plaintiff.  It  is  alleged 
that  by  reason  of  the  injuries  complained  of  the  plaintiff  has 
been  nnable  to  attend  to  his  ordinary  basiness.  In  Luck  v. 
CUy  of  Ripon^  52  "Wis.,  196,  this  court  held  that  under  such 
general  allegation,  in  an  action  like  this,  it  is  competent  for 
the  plaintiff  to  prove  what  his  business  is,  and  the  damages 
he  has  suffered  by  reason  of  his  inability  to  pursue  it 

2.  The  court,  instructing  the  jury  as  to  the  rules  for  de- 
termining the  relative  weight  of  conflicting  teatimony,  used 
this  language:  ^^Of  course,  if  the  witnesses  are  equally 
credible,  and  they  so  present  themselves  to  the  mind  of  tlie 
jury,  then  the  greater  number  of  witnesses  on  one  side  or  the 
other  would  be  entitled  to  the  greater  weight.^'  We  think 
the  instruction  was,  erroneotis.  It  laid  down  an  arbitrary  rule 
for  determining  which  way  the  evidence  preponderated  where 
there  was  a  conflict  of  testimony.  That  is  to  say,  the  wit- 
nesses being  equally  credible,  disputed  propositions  of  fact 
should  be  determined  by  a  count  of  the  witnesses  and  an  ap- 
plication of  the  majority  rule.  We  are  noti  aware  of  the  ex- 
istence of  any  such  rule  of  evidence.  Indeed,  in  Van  Doran 
V.  Armstrong^  28  Wis.,  236,  this  court  substantially  held  that 
there  is  no  such  rule,  but  that  the  jury  are  free  to  believe  the 
minority  of  the  witnesses,  and  a  verdict  based  upon  the  testi- 
mony of  such  minority  will  not  be  disturbed  because  opposed 
to  the  testimony  of  the  majority.  The  jury  alone  are  to  de- 
termine not  only  the  credibility  of  the  witnesses,  but  also  'the 
weight  which  should  be  given  to  the  testimony  of  each.  The 
above  instruction  invaded  the  province  of  the  jury  in  that 
resjxjct,  and  was  an  unwarrantable  interference  with  their 
peculiar  and  exclusive  functions. 

There  is  another  fatal  objection  to  the  instruction.  It  ig- 
nores every  condition  but  that  of  credibility,  whereas  there 
are  other  conditions  which  should  be  considered  in  framing  a 
rule  on  that  subject.  It  makes  no  distinction  between  the 
relative  weight  of  positive  and  negative  testimony — a  dis- 
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tinction  well  established  in  the  law  (8  Grcenl.  Ev.,  §  375; 
Ralph  V.  Railway  Co.^  32  Wis.,  177),  and  it  takes  no  account 
(in  terms,  at  least)  of  the  possible  fact  that  8on>e  of  the  wit- 
nesses may  have  had  better  facilities  for  knowing  the  facts 
than  others,  or  remembered  them  more  distinctly.  The  jury 
may  well  have  understood  the  word  "credible*'  to  refer  only 
to  the  integrity  of  the  witnesses.  Bnt  the  most  serious  objec- 
tion to  the  instruction  is  the  one  first  above  indicated,  to  wit, 
that  it  invaded  the  province  of  the  jury,  and  sought  to  bind 
them  by  a  rule  unknown  in  the  law.  This  error  was  also  ma- 
terial, and  may  have  prejudiced  the  defendant.  There  was 
conflicting  testimony  on  material  propositions  of  fact,  and 
some  of  the  testimony  hostile  to  the  defendant's  theory  of  the 
case  was  negative  in  its  character.  Besides,  some  of  the  wit- 
nesses had  better  means  of  knowing  the  facts  to  which  they 
testified,  than  some  of  the  opposing  witnesses  who  testified  in 
relation  to  the  same  facts. 

Because  of  the  two  errors  above  indicated,  the  judgment  of 
the  county  court  must  be  reversed,  and  the  cause  remanded 
for  a  new  trial. 

By  the  CovH.-^  So  ordered. 


MszoHBN  YS.  More,  imp. 

January  IS^Fehruary  7, 1882. 

Summons.    Printed  signature. 


Under  oar  statate  (R.  S.,  sees.  2629-30),  which  provided  that  the  sammons 
in  a  civil  action  '*  shall  be  subscribed  by  the  plaintiff  or  his  attorney/* 
it  is  not  necessary  that  the  name  of  the  plaintiff  or  his  attorney  be  writ- 
ten in  his  own  hand  at  the  bottom  of  the  summons,  but  it  may  be 
printed. 

APPEAL  from  the  Circuit  Court  for  MUwavkee  County. 
The  plaintiff  appealed  from  an  order,  whose  character  is 
stated  in  the  opinion. 
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For  the  appellant  tliero  were  separate  briefs  by  Frank  B. 
'  Tan  Yalkenburghj  his  attorney,  and  JenJcinSy  Elliott  <&  Wirbk- 
leTy  of  counsel,  and  oral  argoment  by  Mr.  Jenkins  and  Mr. 
Van  Valkenhurgh. 

J,  J.  Orton^  for  the  respondent. 

Taylor,  J.  This  is  an  appeal  from  an  order  setting  aside 
the  judgment,  mortgage  sale,  and  all  other  proceedings  in  the 
action,  because  the  original  snmmons  in  the  action  had  the 
names  of  the  attorneys  who  issued  the  same  printed  thereon. 
The  defendants  did  not  appear  in  the  action,  and  judgment 
was  taken  against  tliem  by  default,  all  the  other  proceedings  in 
the  action  appearing  to  have  been  regularly  taken.  The  learned 
circuit  court  held  the  proceedings  were  void,  because  the 
summons  in  the  action  was  not  subscribed  in  the  handwriting 
of  the  attorney  who  issued  the  same.  The  statute,  sees.  2629,. 
2630,  K.  S.,  provides  that  a  civil  action  shall  be  commenced  by 
the  service  of  a  snmmons,  and,  after  describing  what  it  shall 
contain,  says:  "It  shall  be  subscribed  by  the  plaintiff  or  his 
attorney,  with  tlie  addition  of.  his  post-office  address,  at  which 
papers  .in  the  action  may  be  served  on  him  by  mail."  It  is  in- 
sisted by  the  learned  counsel  for  the  respondent,  and  was  held 
by  the  circnit  court,  that  this  provision  of  the  statute  requires 
the  snmmons  to  be  subscribed  by  the  party  or  his  attorney  in 
his  own  proper  handwriting,  and  that  if  not  so  signed  it  is  ab- 
solutely void. 

We  think  the  learned  counsel  and  the  court  erred  in  giving 
the  statute  this  restricted  construction.  The  snmmons  is  not 
a  writ  or  process  of  the  conrt,  but  is  simply  a  notice  to  the  de- 
fendant that  an  action  has  been  commenced  against  him,  and 
that  he  is  required  to  answer  to  the  complaint  which  is  either 
attached  thereto  or  is  or  will  be  filed  in  the  proper  clerk's  oflBce. 
Porter  v,  Vandercook,  11  "Wis.,  70;  Rahnv.  Gunnison,  12 
Wis.,  528;  Johnston  v.  Hamhurger,  13  Wis.,  175.  It  is  sub- 
stantially the  same  method  of  commencing  an  action  which 
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was  long  practiced  in  the  state  of  New  York  before  the  adop- 
tion of  the  code,  viz.,  by  filing  a  declaration  with  tlie  clerk  of 
the  court  in  which  the  action  was  commenced,  and  entering  a 
rule  requiring  him  to  plead,  and  then  serving  upon  the  defend- 
ant a  copy  of  the  complaint  and  a  notice  of  such  rule.  The 
summons  is,  in  fact,  a  notice  to  the  defendant  that  an  action 
is  commenced  against  him,  and  that  he  must  answer  the  com- 
plaint within  a  certain  time  or  judgment  will  be  taken  against 
him.  The  only  object  of  requiring  it  to  show  the  name  of  the 
attorney  or  party  who  cx)mmences  the  action,  and  his  post- 
office  address,  is  that  the  defendant  may  know  upon  whom  and 
at  what  place  he  may  serve  his  answer  and  other  papers  in 
the  action.  "  That  this  is  the  object  is  apparent  from  the  fact 
that  the  same  section  provides  that  the  summons  shall  state 
the  title  of  the  cause,  the  court  in  which  the  action  is  brought, 
the  county  where  the  action  is  to  be  tried,  and  the  names 
of  the  parties." 

These  facts  give  the  defendant  all  the  knowledge  necessary 
to  enable  him  to  plead  to  the  action,  except  the  knowledge  of 
the  person  upon  whom  and  the*  place  where  his  answer  and 
other  papers  must  be  served.  This  object  is  certainly  as  well 
accomplished  when  the  name  of  the  party  or  attorney  is 
printed  at  the  end  of  the  summons  as  when  it  is  written  there; 
and  unless  the  statute  is  imperative  in  requiring  the  signature 
in  the  handwriting  of  the  attorney  or  party,  there  does  not  ap- 
pear to  be  any  reason  for  giving  it  that  construction.  We 
think  the  argument  of  the  learned  counsel  for  the  appellant 
demonstrates  that  the  statute  does  not  require  the  written  sig- 
nature of  the  attorney  or  party.  The  authorities  cited  from 
the  courts  of  New  York,  giving  construction  to  the  same  pro- 
vision of  law  in  that  state,  are  quite  satisfactory,  and  we  are 
disposed  to  follow  them.  Barnard  v.  Heydrick^  49  Barb.,  62; 
liife  Ins,  Co.  V.  Ross^  note  to  the  case  of  Hunter  v.  Lester^  10 
Abb.  Pr.,  260;  1  Wait,  472;  Clason  v.  Bailey,  14  Johns., 
484;  1  Haddock's  Ch.  Pr.,  373.    This  question  was  somewhat 
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considered  by  this  court  in  the  case  of  Scott  v.  Seaver,  52 
Wis.,  175,  183,  184,  and  the  rule  upon  this  subject  as  laid 
down  by  the  New  York  courts  was  approved. 

It  18  urged  by  the  learned  counsel  for  the  respondent,  that 
the  court  should  not  follow  the  decisions  of  the  Ifew  York 
courts  upon  this  question,  because  subd.  19,  sec.  4971,  R.  S., 
upon  the  construction  of  statutes,  is  not  found  in  the  New 
York  statutes.  "We  are  at  a  loss  to  see  how  this  statute  defin- 
ing the  meaning  of  the  words  "written  signature  of  any  per- 
son," in  any  way  aflfects  the  construction  of  a  statute  that 
merely  requires  a  notice  to  bo  "subscribed  by  the  party  or  per- 
son issuing  it."  It  is  begging  the  whole  question  to  decide  that 
the  last  phrase  means  "written  signature;^'  and  unless  it  does, 
the  subdivision  above  referred  to  has  no  effect  upon  the  q"e8- 
tion  at  issue.  The  meaning  of  this  subdivision  was  commented 
upon  in  the  case  of  Scott  v.  Seaver,  supra.  We  there  said: 
"Section  4971  is  a  section  defining  words  or  phrases  used  in 
the  statutes,  and  that  par'^of  subdivision  19  above  quoted  must 
be  limited  to  cases  where  the  statute  expressly  or  by  necessary 
implication  requires  'the  written  signature  of  a  person.'" 
And  in  regard  to  the  section  of  the  statute  then  under  consid- 
eration we  further  said:  "We  do  not  think  such  construction 
must  necessarily  be  given  to  the  section  under  consideration. 
It  does  not  say  in  terms  that  the  consent  and  certificate  shall 
be  signed  with  the  written  signature  of  the  assignee  and  officer, 
nor  do  we  think  that  the  purposes  of  the  statute  necessarily 
require  such  written  signature  in  their  proper  handwriting. 
The  object  and  purpose  of  the  statute  are  as  fully  accomplished 
when  their  signatures  are  signed  by  another  in  their  presence, 
and  with  their  consent,  as  when  signed  with  their  own  proper 
handwriting."  These  remarks  are  quite  as  applicable  to  the 
•case  at  bar  as  to  the  case  then  under  consideration.  As  the 
statute  now  to  be  construed  does  not  require  in  terms  that 
the  summons  shall  be  signed  in  the  proper  handwriting  of  the 
attorney  issuing  the  same,  and  as  the  purposes  of  the  statute 
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are  as  fully  accomplished  by  attaching  thereto  the  printed  sig- 
nature, there  is  no  substantial  reason  why  such  printed  signa- 
ture should  not  be  construed  to  be  a  subscription  within  the 
meaning  of  the  law. 

The  case  of  Mericle  v.  Mulks^  1  Wis.,  366,  upon  which  the 
learned  counsel  for  the  respondent  places  great  reliance,  is,  wo 
think,  clearly  distinguishable  from  the  present  ciase.  The  stat- 
ute in  that  case  required  the  supervisors  to  issue  a  warrant  and 
sign  the  same.  Such  warrant  was  a  process  which  authorized 
the  officer  to  whom  it  was  issued  to  collect  a  tax,  and  it  might 
well  be  held  in  such  case  that  the  duty  of  issuing  such  process, 
when  conferred  upon  a  public  officer,  could  not  be  delegated  to 
another.  In  Williams  v.  Mitchell^  49  Wis.,  284,  it  was  held 
that  where  the  statute  made  it  the  duty  of  the  supervisors  to 
give  a  notice  of  their  intention  to  act  upon  a  petition  to  lay 
out  a  highway,  such  notice  might  be  made  out  by  some  one 
authorized  by  them,  and  need  not  be  signed  in  their  own  hand- 
writing. In  the  first,  case  the  warrant  was  in  the  nature  of  a 
final  judgment  subjecting  the  property  of  the  citizens  to  the 
payment  of  certain  taxes,  and  in  the  second  it  was  a  mere 
notice  that  they  would  take  action  upon  a  given  subject  in 
which  the  citizens  were  interested;  and  in  such  case  all  that  is 
essential  is  that  the  notice  shall  be  in  such  form  as  to  accom- 
plish the  purpose  for  which  it  is  given. 

The  case  of  Ames  v.  Schurineier,  9  Minn.,  221,  sustains  the 
position  taken  by  the  learned  circuit  judge;  but  we  think 
much  of  the  force  of  that  decision  is  taken  away  by  the  de- 
cision by  the  same  learned  court  in  the  case  of  Hotchkiss  v. 
Cutting^  14  Minn.,  538.  In  the  first  case  the  learned  court 
seemed  to  base  its  decision  upon  the  defining  statute,  which, 
like  ours,  provides  "  that  in  all  cases  where  the  written  signa- 
ture of  any  person  is  required  by  law,  it  shall  always  be  the 
proper  handwriting  of  such  person,"  and  not  upon  the  statute 
prescribing  how  the  summons  must  be  signed.  The  court 
seemed  to  take  it  for  granted  that  the  latter  statute  required 


Digiti 


zed  by  Google 


JANUARY  TERM,  1882.  319 

Mczchen  vs.  More,  imp. 

the  written  signature  of  the  attorney  or  party,  and  therefore, 
tinder  the  defining  law,  such  subscription  mast  be  in  the 
proper  handwriting  of  such  attorney  or  party;  but  in  the  last 
ease  the  court  held  that  the  summons  was  sufficient  if  signed 
by  a  third  person  in  the  presence  and*  by  the  direction  of 
the  attorney  or  party  whose  name  is  attached  thereto.  This 
latter  decision  does  away  with  the  necessity  of  a  signature  in 
the  proper  handwriting  of  the  party  or  attorney;  and  if  such 
signature  be  not  necessary,  then  there  does  not  appear  to  be 
any  necessity  for  a  written  signature  at  all.  Any  signature 
which  he  adopts  as  bifi^  whether  written  or  printed,  accom- 
plishes the  purpose  and  gives  all  the  information  necessary. 
If  the  attorney  or  party  may  delegate  his  authority  to  another 
to  sign  his  name  to  the  summons,  there  would  seem  to  be  no 
necessity  that  such  signing  should  be  in  his  presence.  Hold- 
ing that  the  signature  would  be  sufficient  if  made  at  the  re- 
quest and  in  the  presence  of  the  attorney  or  party,  and  void 
if  made  out  of  his  presence,  would  be  overcritical-  and  lead  to 
unnecessary  trouble.  That  it  was  done  in  the  presence  of  the 
attorney  could  add  nothing  to  its  efficacy  in  giving  informa- 
tion to  the  defendant  or  the  court  as  to  its  authenticity.  The 
important  question  is,  Was  it  signed  by  his  authority? 

We  can  see  no  evil  results  which  would  be  likely  to  follow 
from  allowing  a  summons  to  be  issued  with  the  printed  signa- 
ture of  the  attorney  or  party,  which  would  not  result  from 
allowing  it  to  be  signed  in  writing  by  an  authorized  clerk  or 
agent  of  the  attorney  or  party.  There  does  not  seem  to  be 
any  middle  ground.  It  must  cither  be  held  that  the  statute 
requires  the  written  signature  of  the  attorney  or  party,  and 
comes  within  the  defining  statute  which  in  such  case  requires 
the  signature  in  his  proper  handwriting  in  every  case  where 
such  attorney  or  party  is  able  to  write;  or  we  must  hold  that 
the  statute  which  requires  simply  subscription  does  not  re- 
quire the  written  signature  of  such  attorney  or  party,  and  may 
therefore  be  compiled  with  by  a  written  or  printed  signature 
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at  the  option  of  the  party  issuing  it.     The  latter  constrnction 
appears  to  be  better  sustained  by  »the  authorities  than  the  first. 
We  have  no  doubt  that  such  is  the  proper  construction. 
By  the  Court, —  The  order  of  the  circuit  court  is  reversed. 


EviSTON  vs.  Cramer  and  others, 
January  13  —  February  7, 18S2. 

Libel:  Pleading:  Verdict:  Costs  on  Appeal.  (1)  Pleading  in  mltiga' 
Hon  of  damages^  after  justification.  (2)  Special  verdict  as  to  malice, 
construed.  (S)  Costs  on  reversal^  notwithstanding  respondent's  offer  of 
new  tiialy  etc, 

1.  Under  our  statute  relating  to  actions  for  libel,  where  the  publication  is 

prima  facie  libelous,  facts  and  circumstances  tending  to  overcome  or  lessen 
the  presumption  of  malice,  if  properly  pleaded  in  mitigation  of  damages, 
may  be  proved;  and  this  though  the  truth  of  the  publication  has  also 
been  alleged  in  justification. 

2.  A  special  verdict  to  the  effect  that  the  publication  complained  of  was 

false,  but  defendant  did  not  publish  it  '*  with  intent  to  injure  plaintiff's 
feelings  and  degrade  him  in  the  estimation  of  the  public,''  does  not 
negative  all  malice,  and  therefore  does  not  cure  the  error  of  the  court  in 
excluding  evidence  in  mitigation  of  damages. 

3.  The  reversal  must  be  with  costs  against  the  respondent,  notwithstanding 

his  offer  of  a  new  trial  in  the  court  below,  or  of  a  reversal  here  without 
costs,  as  the  appellants  were  entitled  to  a  review  by  this  court  of  the 
instructions. 

APPEAL  from  the  Circuit  Court  for  MilwauJcee  County. 

Action  for  libel.  Upon  a  former  appeal  in  the  cause,  it  was 
held  on  demurrer  that  the  publication  in  question  wasjt>nma 
facie  libelous.  47  Wis.,  659.  Subsequently  the  defendants 
answered,  admitting  the  publication,  and,  besides  denying  mal- 
ice and  intent  to  injure  the  plaintiff,  alleged,  in  effect,  the 
truth  of  the  facts  stated  in  the  article  in  justification  of  the 
publication,  and  also  set  up  the  same  fact9  and  circumstances 
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in  mitigatiou  of  damages,  and  claimed  that,  nnder  tlie  facts 
and  circumstances  so  set  forth  in  the  answer,  the  publication 
was  privileged. 

The  instructions  given  to  the  jurj,  so  far  as  important  here, 
are  stated  in  the  opinion.  Five  questions  were  submitted  for 
a  special  verdict;  and  by  their  answers  to  these  the  jury  found 
that  the  article  complained  of  was  published  as  alleged  in  the 
complaint;  that  defendants  were,  at  the  time  of  such  publica- 
tion, the  proprietors  and  publishers  of  the  newspaper  in  which 
it  appeared;  that  said  article  was  false;  that  it  was  not  '^pub- 
lished with  the  intent  to  injure  the  plaintifTs  feelings  and 
degrade  him  in  the  estimation  of  the  public;  and  that  plaintiff 
had  suffered  damage  by  reason  of  the  publication  of  said  arti- 
cle," in  the  sum  of  $100. 

From  a  judgment  entered  for  plaintiff  pursuant  to  the  ver- 
dict, defendants  appealed. 

J.  J.  Ortorij  for  the  appellants. 

For  the  respondent  there  was  a  brief  by  Cottrill^  Gary  <6 
Hanson,  and  oral  argument  by  Mr.  Cottrill  and  Mr.  Uanson. 
They  contended,  inter  alia^  that  the  evidence  whose  rejection 
is  complained  of,  would,  if  admitted,  have  gone  only  to  the  re- 
duction of  punitory  damages.  The  court,  however,  instructed 
the  jury  that  they  might  give  compensatory  damages,  "and  if 
they  found  it  was  done  [i.  e.,  the  publication  was  made]  will- 
fully and  maliciously,  then  thqy  might  give  punitory  dam- 
ages, if  they  found  the  facts  [alleged  in  the  article]  had  not 
been  proven."  The  jury  found  that  the  article  was  not  pub- 
lished witli  a  bad  intent;  and  it  must  be  presumed  that  they 
followed  the  direction  of  the  court,  and  did  not  include  puni- 
tory damages  in  the  amount  awarded  by  them  as  damages. 
Klewin  v.  Bauman,  53  Wis.,  244. 

Cassoday,  J.  The  statute  gives  to  the  defendant,  in  an  ac- 
tion for  libel  or  slander,  the  right  to  allege  in  his  answer  botli 
the  truth  of  the  matter  charged  as  defamatory,  and  any  miti- 
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gating  circnmstaiices,  to  reduce  the  amoant  of  damages.  Sec- 
tions 2677--8,  R»  S.  The  statute  goes  still  further,  and  gives 
such  defendant  the  right,  whether  he  prove  the  justification  or 
not,  to  give  in  evidence  the  mitigating  circumstances.  Section 
2678,  R  S.  These  sections  of  the  statute  were  in  force  at  tlie 
time  of  the  publication  in  question.  Sections  26, 27,  ch.  125,  R. 
S.  1858.  Notwithstanding  these  express  statutory  rights  of  the 
defendants,  the  trial  judge,  after  commenting  upon  other  pro- 
visions of  the  statute,  charged  the  jury  as  follows:  "There  is 
another  rule  that  is  well  settled  in  the  courts,  aud  that  is,  that 
when  a  party  pleads  in  justification  the  truth  of  the  alleged 
facts  set  forth  in  the  libel,  then  he  is  houiid  hy  tliat  Ime  of  de- 
fense. He  cannot  set  up  both  the  justification  and  the  truth 
of  the  facts  charged,  and  at  the  same  time  plead  other  facts 
in  mitigation  of  damages.  He  must  either  take  one  horn  or 
the  other  of  the  dilemma.  If  a  libel  has  been  published,  and 
it  has  been  done  through  mistake,  inadvertence,  or  a  thousand 
other  things  that  may  arise  as  a  partial  excuse,  then  these  facts 
must  be  set  up.  They  miist  admit  the  libel  and  plead  these 
other  matters  in  excuse  by  way  of  mitigation,  or  they  may 
take  the  other  horn  of  the  dilemma^  and  plead  that  the  facts 
charged  are  true,  and  that  they  will  be  proven  upon  the  trial. 
Now,  that  is  the  status  of  an  action  of  this  character.  In 
this  case  the  defendants  have  seen  proper  to  rest  their  defense 
on  the  plea  that  the  facts  charged,  whether  libelous  or  not, 
are  true,  and  that  is  the  reason  why  this  court  has  held  the  de- 
fendants to  the  strict  proof  under  the  law." 

These  portions  of  the  charge  were  so  obviously  in  direct 
violation  of  the  rights  secured  to  the  defendants  under  the 
pleadings  by  the  statutes  above  referred  to,  as  not  to  requii^c 
comment  or  the  citation  of  authority.  But  see  Kennedy  v, 
Ilolborn,  16  Wis.,  457;  Wilson  v.  Noonan,  35  Wis.,  346-8; 
Kimhall  v,  Fernandez,  41  Wis.,  329;  Bush  v.  Prosser,  11  N. 
Y.,  347;  Bishey  v.  Shaw,  12  N.  Y.,  67.  The  trial  judge  may 
have  inadvertently  overlooked  the  fact  that  the  facts  and 
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circumstances  were  pleaded  in  mitigation  as  well  as  in  jns* 
tification.  However  this  may  be,  so  palpable  was  the  error 
contained  in  these  portions  of  the  charge  that  counsel  for  the 
plaintiff  do  not  attempt  to  justify  it,  but  insist  that  it  should 
not  work  a  reversal  because  no  exception  was  taken  to  it  It 
is  true,  no  exceptions  to  the  charge  appear  in  the  printed  case, 
but,  as  stated  by  counsel  for  the  defendants  upon  the  argn* 
ment,  we  find  forty-nine  specific  exceptions  to  tlie  charge  filed 
in  the  record,  and  they  clearly  cover  the  portions  of  the  charge 
in  question.  For  these  manifest  misdirections  the  judgment 
must  be  reversed,  if  there  is  any  evidence  in  the  record  or 
offered  upon  the  trial  making  them  material,  unless  the  error 
was  cured  by  the  verdict. 

The  article  published  does  not  purport  so  much  to  be  a 
statement  of  facts  within  tlie  knowledge  of  the  writer,  as 
what  had  been  "charged,"  "alleged,"  "claimed"  and  "said" 
by  others  in  regard  to  the  manner  in  which  the  plaintiff  had 
performed  the  duties  of  the  office  of  sealer  of  weights  and 
measures.  The  substance  of  many,  of  the  very  numerous  ex- 
ceptions taken  on  the  trial  is,  that  the  court  excluded  evidence 
tending  to  show  that  just  prior  to  the  publication  inquiries 
were  made  in  behalf  of  the  defendants,  of  certain  persons 
named  in  the  answer,  in  respect  to  the  truthfulness  of  certain 
rumors  in  regard  to  the  plaintiff's  conduct  while  holding  that 
office,  and,  believing  the  information  received  to  be  correct, 
the  article  in  question,  embodying  the  same,  was  written  and 
in  good  faith  published  in  the  paper  of  the  defendants  for  the 
information  of  the  citizens  of  Milwaukee  interested  in  the 
manner  in  which  the  duties  of  the  office  had  been  performed. 
Did  such  evidence  tend  to  overcome  or  lessen  the  presumption 
of  malice,  or  mitigate  the  damages  to  which  the' plaintiff  would 
otherwise  have  been  entitled? 

The  case  is  clearly  distinguishable  from  HasJcina  v.  Lums- 
deUy  10  Wis.,  859,  which  arose  before  the  code,  and  the  only 
plea  was  the  general  issue  and  the  truth  of  the  statements 
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contained  in  the  publication.  Bnt  even  there  the  existence  of 
common  rumors  and  reports  of  the  truth  of  the  libelous  mat- 
ter was  excluded  on  the  ground  that  the  publication  did  not 
state  nor  refer  to  such  rumors  or  reports  as  authority  for  the 
publication.  Judge  Dixon,  giving  the  opinion  of  the  court, 
said:  "We  do  not,  however,  wish  to  be  understood  as  .  .  . 
saying  that  such  rumors  might  not  be  proved,  to  rebut  the 
presumption  of  malice,  in  a  case  where  the  charge  is  made 
because  of  them,  and  referring  to  them  as  authority,  or  where 
it  is  simply  asserted  that  such  rumors  and  reports  prevail, 
without  at  the  same  time  asserting  a  belief  in  their  truth." 
The  case  is  also  distinguishable  from  Sana  v.Joerris^  14  Wis., 
663,  where  the  truth  of  the  publication  was  alleged  in  justifi- 
cation, bnt  nothing  set  up  in  mitigation.  In  Saunder&v. 
Millsy  6  Ring.,  213,  the  defendant  was  allowed  under  the  gen- 
eral issue,  and  in  mitigation  of  damages,  to  show  that  he 
copied  the  statement  from  another  newspaper.  A  similar  hold- 
ing was  had  in  Il'mon  v.  Dale^  19  Mich.,  17. 

In  the  light  of  these  two  cases,  and  under  a  statute  similar 
to  ours,  it  was  held,  in  Hewitt  v.  Pioneer  Press  Co.^  23  Minn., 
178,  that  "in  an  action  for  libel  the  defendant  (the  fact  being 
properly  pleaded)  may,  in  mitigation  of  the  damages,  prove 
that,  prior  to  publishing  the  alleged  libel,  it  had  seen  the  same 
matter  published  in  other  newspapers."  In  the  opinion  of 
the  court  in  that  case  it  is  said,  that,  "  to  show  want  of  actual 
malice,  it  is  proper  for  the  defendant  to  prove  that,  at  the  time 
of  the  publication,  he  reasonably  believed  the  libelous  writing 
to  be  true.  Any  fact  tending  to  show  such  reasonable  belief 
may  be  proved."  The  same  rule  prevails  in  California,  where 
they  have  a  similar  statute.  Lick  v.  Owen^  47  Cal.,  252.  See 
Samuels  v.  Eveniiig  Mail,  9  Hun,  288. 

The  statute  manifestly  was  intended  to  do  away  with  the 
old  theory  that  the  more  truthful  the  publication  the  more 
aggravating  the  libel.  Under  the  statute,  the  truth  of  the  pub- 
lication, properly  pleaded  and  proved,  is  a  complete  defense. 
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The  statute  goes  further,  and  allows,  in  connection  with  snch 
plea  of  justification,  as  well  as  without  it,  any  mitigating  cir- 
cumstances, notwithstanding  they  necessarily  imply  the  falsity 
of  the  publication,  to  be  pleaded  and  proved  to  reduce  the 
amount  of  damages.  The  statute  is  certainly  in  harmony  with 
the  spirit  of  justice.  To  hold  that  one  who  seeks  for  the  truth, 
and  upon  obtaining  and  publishing  what  he  has  good  reason 
to  believe  to  be  true,  though  in  fact  false,  shall,  be  inflicted 
with  the  same  amount  of  damages  as  though  such  publication 
were  made  knowing  the  same  to  be  false,  would  be  to  put  an 
honest  and  truthful  intention  on  a  level  in  respect  to  the  meas- 
ure of  liability  with  the  most  false  and  wicked  designs.  It  is 
well  that  such  is  not  the  law  of  Wisconsin.  In  this  case  we 
are* constrained  to  hold,  not  only  upon  authority  but  upon  the 
language  of  our  statute,  that,  where  the  publication  is  prima 
facie  libelous,  facts  and  circumstances  tending  to  overcome  or 
lessen  the  presumption  of  malice,  if  properly  pleaded  in  miti- 
gation of  damages,  may  be  proved.  Here  such  facts  and  cir- 
cumstances were  properly  pleaded,  but  were  improperly 
excluded  by  the  court,  and  it  remains  to  be  seen  whether  the 
error  was  cured  by  the  verdict.  The  special  verdict  finds  that 
the  article  published  was  false,  but  was  not  published  "  with  the 
intent  to  injure  the  plaintiflPs  feelings  and  degrade  him  in  the 
estimation  of  the  public."  This  certainly  did  not  negative  all 
malice.  At  most  it  merely  negatived  two  elements  of  express 
malice.  Malice  might  well  have  existed  and  manifested  itself 
in  other  directions  than  the  two  named.  This  being  so,  the 
error  in  excluding  the  class  of  evidence  referred  to,  and  charg- 
ing the  jury  as  indicated,  was  not  cured  by  the  verdict. 

Counsel  for  the  respondent  insisted  that  in  case  of  reversal 
it  should  be  without  costs,  for  the  reason  that  they  offered  to 
idlow  the  verdict  to  be  set  aside  and  a  new  trial  had  in  the 
court  below,  and  a  reversal  without  costs  on  this  appeal.  But 
it  is  manifest  that  a  new  trial,  with  the  same  rulings  and  the 
same  charge,  was  not  a  desirable  thing  for  the  appellants,  and 
V0L.IIV-K 
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it  fihonld  not  be  forced  upon  a  party  by  indirection.  See 
Gutwillig  v.  StuineSy  47  Wis.,  434. 

Whether  the  facts *and  circumstances  alleged  in  the  answer 
and  sought  to  be  proved  were  such  as  to  bring  the  case  within 
what  is  termed  privileged  communications,  it  is  unnecessary 
here  to  determine,  and  w©  purposely  refrain  from  considering 
them  at  this  time.  For  convenience  we  refer,  however,  to 
Carpenter  v.  Bailey^  53  N.  BL,  590;  Palmer  v.  Cancordy  48 
N.  H.,  211 ;  Van  Wyck  v.  Aspinwall,  17  K  T.,  190;  Wilson  v. 
FitcK,  41  Cal.,  363. 

By  the  Cotirt, —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  for  a  new  trial. 


Howland  vs.  The  Milwaukee,  Lake  Shore  and  Western 
Railway  Company. 

January  13— February  7,  1882. 

Railroads:  Negligkncb.    Knoum  perils  qf  employment:  Negligence  of 

fellow-servant. 

Plaintiff,  while  going  as  a  shoveler  of  snow  for  the  defendant  company 
upon  a  train  engaged  in  the  business  of  removing  snow  from  the  track, 
was  injured  by  the  overturning  of  the  car  in  which  he  rode,  by  reason  of 
an  unsuccessful  attempt  of  the  conductor  to  remove  a  snow-bank  from 
the  track  by  means  of  the  snow-plow  alone,  aided  by  the  momentum  of 
the  train.  Held,  upon  all  the  facts  set  out  in  the  complaint,  that  a  re- 
covery by  plaintiff  is  precluded  by  the  facts  that  such  overturning  of  his 
car  was  one  of  the  perils  of  the  business  which  he  assumed,  and  that  the 
conductor  and  others  whose  negligence  is  alleged,  were  fellow-servants  in 
the  same  employment. 

APPEAL  from  the  Circuit  Court  for  Milwaukee  County. 

Action  for  injuries  to  plaintifTs  person,  alleged  to  have 
resulted  from  defendant's  gross  negligence.  The  defendant 
appealed  from  an  order  overruling  its  general  demurrer  to  the 
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complaint.  The  substance  of  the  complaint  is  stated  in  the 
opinion. 

For  the  appellant  there  was  a  brief  by  Cottrilly  Cai^  c6 
Sornsoh^  and  oral  argument  by  Mr.  Hanson  and  Mr.  CottrilL 

Oeo,  B,  Ooodwm^  for  the  I'espondent: 

1.  Where  two  employees  of  a  company  are  in  a  different 
line  of  employment,  and  one  is  injured  by  the  negligence  of 
the  other,  the  company  is  liable.  A  carpenter  employed  to 
work  about  the  cars  is  not  a  fellow-servant  of  the  engineer. 
Pyne  v.  Railroad  Co.^  64  Iowa,  223.  Where  a  carpenter  was 
employed  to  build  a  bridge,  and  took  passes  to  get  to  his  work 
in  loading  timber,  and  was  injured,  the  company  was  held  lia- 
ble. Gilleriwater  v.  Sailroad  Co.y  5  Ind.,  840;  Fit2patrick 
V.  Railroad  Co,^  7  id.,  436.  A  laborer  carried  on  a  construction 
train  is  not  a  coemployee  with  the  conductor.  I^lor  v.  Rail- 
road Co,y  52  III,  401;  £.  c6  iT.  Railroad  Co.  v.  Collins^  2 
Dijy.  (Ky.),  114;  Railroad  Co.  v.  Fort,  17  Wall.,  553.  Plaint- 
iff had  a  right  to  obey  the  order  of  the  conductor.  The  latter 
held  a  superior  and  commanding  position.  Bradley  v.  Rail- 
road  Co,,  62  N,  Y.,  99;  Louisville  cfe  If.  Railroad  Co.  v. 
Bowler,  9  Heisk.,  66;  X.  M.  Railroad  Co.  v.  Stevens,  20 
Ohio,  415 ;  (7.,  C.  ds  C.  Railroad  Co.  v,  Reary,  3  Ohio  St.,  201 ; 
B&rea  Stone  Co.  v.  Kraft,  31  id.,  287,  292;  M^Naxightons  v. 
Railroad  Co.,  28  L.  T.  Eep.  (N.  S.),  376;  O'Donnell  v.  Rail- 
road Co.,  59  Pa.  St.,  239;  Whart.  on  Neg.  (2d  ed.),  sec.  229, 
note  4.  A  subordinate  servant  injured  by  the  negligence  of  a 
servant  of  superior  grade  can  recover.  Saynes  v.  E.  Tenn. 
<&  Ga.  Railroad,  3  Cold.,  222;  Booth  v.  B.  <&  A.  Railroad 
Co.,  73  N.  Y.,  38;  Flike  v.  Railroad  Co.,  63  id.,  549;  Ryan 
V.  Railway  Co.,  60  III,  171;  T.,  W.  (&  W.  Railway  Co.  v. 
O'Connor,  77  id.,  391;  C.&N.  W.  Railxmy  Co.  v.  Moranda, 
93  id.,  302;  C.  <&  N.  W.  Railway  Co.  v.  Bayfield,  37  Mich.^ 
205.  2.  The  plaintiff  had  no  reason,  from  the  character  of 
his  employment,  to  believe  that  the  train  taking  him  to  his 
placQ  of  employment  would  be  used  as  a  snow-plow,  or  would 
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be  forced  into  a  suow-bank.  *H&  had  a  right  to  expect  as  safe 
a  carriage  to  his  place  of  employment  as  a  passenger  would 
have.  Whart.  on  Neg.  (2d  ed.),  §  206;  Mann  v.  Print  Worksy 
11  K.  I.,  152.  The  conductor  stood  for  the  company,  and  his 
gross  negligence,  forcing  the  plaintiff  into  a  danger  not  inci- 
dent  to  his  employment,  renders  the  company  liable.  K.  P. 
Railroad  Co.  v.  Little,  6  Rep.,  199;  SchuUz  v.  C.y  M.  <fe  St^ 
P.  Railway  Co.,  48  Wis.,  381. 

Obton,  J.  The  following  appears  to  be  a  reasonable  inter- 
pretation of  the  complaint,  having  reference  to  what  is  briefly 
expressed  and  clearly  implied  in  its  very  imperfect  statement 
of  the  facts:  The  defendant's  train,  with  the  conductor  and 
others  in  charge  of  it,  was  at  the  time  engaged  in  the  business 
of  clearing  the  railroad  track  from  accumulations  of  snow  upon 
it,  and  for  that  purpose  the  train  was  furnished  with  the  usual 
appliances,  including  a  snow-plow.  The  plaintiff,  with  several 
others,  was  employed  to  go  upon  and  with  the  train  to  use 
shovels  in  assisting  to  remove  snow  from  the  track  at  a  place 
or  places  near  the  village  of  Humboldt,  where  their  services 
might  be  needed.  It  is  not  unreasonable  to  assume,  from  com- 
mon experience  and  the  usual  conduct  of  such  business,  that 
the  plaintiff  and  the  other  servants  of  the  company  employed 
to  use  the  shovel  were  to  perform  such  service  in  connection 
with  the  snow-plow  and  other  appliances  on  the  train,  and 
were  to  use  their  shovels  in  removing  any  snow-banks  from  the 
ti-ack  which  could  not  be  readily  removed  by  the  snow- plow; 
and,  if  the  snow-plow  could  readily  run  through  the  bank,  those 
employed  were  to  remain  on  board  the  train  until  they  should 
come  to  a  place  where  their  services  with  the  shovel  should  be 
required.  It  may  also  be  assumed  that  it  could  not  always  be 
ascertained  beforehand  whether  any  particular  bank  of  snow 
could  be  readily  or  safely  removed  by  the  plow,  without  a  trial 
and  an  attempt  to  do  so.  There  is  no  allegation  in  the  com- 
plaint that  there  was  anything  in  the  appearance  of  the  par- 
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ticnlar  bank  of  snow  where  this  accident  happened,  to  indicate 
beforehand  that  it  would  be  dangerous  to  attempt  to  remove 
it  in  this  way;  although  there  is  an  averment  that  the  "train 
was,  with  great  force,  and  in  a  grossly  careless  and  negligent 
manner,  forced  into  said  large  bank  of  snow,  thereby  causing 
the  car  ...  to  be  violently  thrown  over,"  etc.  When  the 
first  considerable  bank  was  reached  on  this  expedition,  the  con- 
ductor, after  commanding  the  plaintiff  and  the  other  shovelers 
to  stay  aboard  of  the  train,  caused  the  train  to  be  drawn  back 
quite  a  distance  to  get  a  good  start  and  sufficient  impetus,  and 
then  to  be  propelled  into  the  bank  with  great  force,  in  order 
to  clear  it  from  the  track,  but  in  doing  so  the  car  in  which  the 
plaintiff  and  the  other  shovelers  were,  and  probably  the  for- 
ward end  of  the  train  also,  were  turned  over,  and  the  plaintiff 
greatly  injured.  From  this  complaint,  so  construed  —  and  we 
think  this  construction  a  reasonable  one  —  the  following  in- 
ferences may  be  reasonably  drawn,  which  constitute  sufficient 
reasons  in  the  law  why  the  plaintiff  is  not  entitled  to  recover: 
First,  The  plaintiff  and  the  others  employed  to  shovel  snow, 
and  the  conductor  and  others  in  the  charge  and  management 
of  the  train  and  snow- plow,  were  engaged  in  the  same  business 
of  clearing  off  the  snow  which  obstructed  the  railroad,  and  in 
such  business  they  were  coemployees  and  fellow-servants. 
Second.  The  train,  snow- plow  and  shovels  were  the  means  and 
appliances  to  be  used  in  this  general  business.  Third.  The 
turning  over  the  train  in  attempting  to  pass  through  a  bank 
of  snow  with  the  snow- plow,  was  one  of  the  perils  of  the  busi- 
ness, and  a  risk  which  all  those  engaged  in  the  business  and 
employment  assumed.  Fourth.  If  there  was  any  culpable 
negligence  by  any  one  engaged  in  the  running  of  the  train  or 
snow-plow,  it  was  the  negligence  of  a  fellow- servant  with  the 
plaintiff,  for  which  he  cannot  recover. 

The  authorities  sustaining  these  positions  are  so  numerous 
that  only  a  few  need  be  cited.  In  a  very  recent  case  in  this 
court,  Na/yloT  v.  C.  cfe  Jf.  W.  Railway  Co.^  63  Wis.,  661,  it 
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was  held  that  the  railway  company  was  not  liable  for  the  injury 
of  the  plaintiflE  from  the  falling  down  of  an  embankment  npou 
hira  where  he  was  shoveling  gravel  upon  a  gravel  train,  by  the 
alleged  negligence  of  the  conductor  of  the  train,  on  the  ground 
that  his  injury  was  one  of  the  hazards  of  his  employment.  The 
case  of  Sullivan  v.  India  Manuf^g  Co.^  113  Mass.,  396,  is 
cited  in  that  case,  in  which  Dbvens,  J.,  uses  the  following  lan- 
guage, much  in  point:  "Having  consented  to  serve  in  the  way 
and  manner  in  which  the  business  was  being  conducted,  he  has 
no  proper  ground  of  complaint,  even  if  reasonable  precautions 
had  been  neglected."  The  following  cases  are  also  cited:  Ladd 
V.  Railroad  Co.^  119  Mass.,  412;  Clark  v.  Railroad  Co.^  2 
Am.  &  Eng.  R.  R.  Cas.,  240.  The  following  authorities  are 
to  the  same  effect:  Eraser,  Law  of  M.  &  S.,  210;  Morgan  v. 
V.  ofN.  Railway  Co,,  L.  R.,  1  Q.  B.,  148;  Lovell  v.  Howell, 
L.  R.,  1  C.  P.  Div.,  161;  Moak's  Underbill  on  Torts,  52;  Stef- 
fen  V.  Railway  Co,,  46  Wis.,  259;  Smith  v.  Railway  Co,,  42 
id.,  526;  Flannagan  v.  Railway  Co.,  50  id.,  462.  In  connec- 
tion with  the  risks  and  hazards  of  the  common  business,  the 
plaintiffs  being  a  fellow-servant  and  coemployee  with  the  con- 
ductor and  others  in  charge  of  the  train  prevents  his  recovery. 
Feltham  v.  England,  L.  R.,  2  Q.  B.,  33;  Tunney  v.  Midland 
Railway  Co,,  L.  R.,  1  C.  P.,  291;  Seaver  v.  Boston  <&  Me. 
Railroad,  14  Gray,  466;  C.  <fe  A.  Railroad  Co.  v.  Murphy, 
53  HI.,  336;  Chamberlain  v.  Railroad  Co.,  7  "Wis.,  425; 
Moseley  v.  Chamberlain,  18  Wis.,  700;  Cooper  v.  Railway 
Co.,  23  Wis.,  668;  Stetler  v.  Railway  Co.,  46  Wis.,  498: 
Brabbits  v.  Railway  Co.,  38  Wis.,  289. 

The  law  in  respect  to  the  assumed  hazards  of  the  employ- 
ment and  the  negligence  of  a  fellow-servant  is  so  well  settled 
as  to  be  almost  elementary,  and  it  is  useless  to  cite  other  au- 
thorities than  those  found  in  the  brief  of  the  learned  counsel 
6l  the  appellant,  which  are  so  clearly  in  point.  It  is  presumed 
that  the  learned  counsel  of  the  respondent  would  not  contend 
that  the  plaintiff  could  recover  upon  this  interpretation  of  the 
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complaint,  as  upon  the  argnment  it  was  insisted  that  the  train 
and  the  conductor  were  not  engaged  in  the  business  of  clear- 
ing the  track  from  snow,  and  that  no  snow-plow  was  used,  and 
that  the  conductor  and  the  plaintiff  were  not  engaged  in  the 
same  business.  But,  as  we  think  the  facts  above  stated  are 
clearly  implied  by  what  is  expressly  stated  in  the  complaint, 
the  law  of  the  case  against  the  plaintiff's  recovery  is  unques- 
tionable. 

By  the  Court. —  The  order  of  the  circuit  court  is  reversed, 
and  the  cause  remanded  for  further  proceedings  according  to 
law. 


Eluott  and  another  vs.  Espenhain  and  another. 

Januai-y  14  —  Fehruary  7,  1882. 

PuBADiNO.    Answer  construed:  Does  it  deny  or  admit  alleged  partnership  ? 
Conditional  counterclaim. 

In  an  action  against  E.  and  6.  for  goods  sold  and  delivered  to  them  as  part- 
ners, B.  answered  denying  material  allegations  of  the  complaint,  and 
also  alleged  that  **  although  no  copartnership  relations  in  fact  ever  ex- 
isted between  him  and  E.,  still,  for  the  sole  reason  that  he  desired  to  have 
the  case  disposed  of  on  the  merits,  the  allegations  of  the  complaint  as  to 
a  copartnership  were  not  controverted."  He  also,  by  way  of  counter- 
claim, alleged  certain  facts  as  to  a  non-delivery  by  plaintiffs  of  goods 
sold  by  them  to  E.,  and  that  **  by  reason  of  said  premises  and  the  failure 
of  plaintiffs  to  perform  their  contract,  the  defendant  E.,  and  this  defend- 
ant (B.)  if  he  should  be  adjudged  herein  to  be  a  partner  of  said  E.,  have 
sustained  damages,"  etc.    Held, 

1.  That  the  answer  must  be  construed  as  admitting  the  partnership 
alleged  in  the  complaint. 

2.  That  after  such  averment  and  admission,  B.,  as  one  of  the  partners, 
might,  by  his  separate  answer,  set  up  the  counterclaim  in  favor  of  the 
firm. 

APPEAL  from  the  County  Court  of  Mikbauhee  County. 

Action  to  recover  an  unpaid  balance  for  certain  merchandise 

sold  and  delivered  by  the  plaintiffs  to  the  defendants.    The 
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complaint  contains  an  averment  that,  at  the  time  the  goods 
were  sold  and  delivered,  the  defendants  were  copartners,  doing 
business  under  the  name,  firm  and  style  of  Espenhain  <& 
BarteU.  The  defendant  BarteU  answered  separately.  In  his 
amended  answer  he  denied  most  of  the  material  allegations  of 
the  complaint.  He  also  alleged  therein  "that,  although  no 
copartnership  relations,  as  a  matter  of  fact,  have  ever  existed 
between  this  defendant  and  the  defendant  Espenhainj  still, 
being  desirons  of  disposing  of  this  case  on  the  merits,  and  for 
that  reason  only,  the  allegations  of  the  copartnership,  as  con- 
tained in  the  complaint,  are  not  controverted  herein."  The 
amended  answer  of  BarteU  also  contains  a  counterclaim  for 
damages  equal  in  amount  to  plaintiff's  demand,  for  non- 
delivery of  certain  other  goods  which  the  plaintiffs  had  thereto- 
fore sold  and  agreed  to  deliver  to  Espenhain.  The  counterclaim, 
after  a  detailed  statement  of  the  facts  upon  which  it  is  predi- 
cated, is  as  follows:  "  That  by  reason  of  said  premises,  and  the 
failure  of  the  plaintiffs  to  perform  and  complete  their  contract, 
the  defendant  Espenhainj  and  this  defendant  if  he  should  be 
adjudged  herein  to  be  a  copartner  of  said  Espenhain^  have 
sustained  damages,"  etc.  The  plaintiffs  demurred  to  such 
counterclaim  on  the  grounds  — firsts  that  it  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action;  and  second^  that  the 
cause  of  action  stated  is  not  pleadable  as  a  counterclaim  to 
the  action.  This  appeal  was  taken  by  the  plaintiffs  from  an 
order  overruling  the  demurrer. 

The  cause  was  submitted  on  the  brief  of  Benj,  K.  Miller ^ 
Jr.y  for  the  appellants,  and  that  of  Cotzhausen^  Sylvester  c& 
ScheiieTy  with  Geo.  Z.  JoneSy  of  counsel,  for  the  respondent 
Bartels. 

Lyon,  J.  The  averments  in  the  amended  answer  of  the  de- 
fendant Bartels  in  respect  to  the  copartnership  of  the  defend- 
ants are  somewhat  peculiar,  but  they  may  fairly  be  construed 
as  an  admission  by  the  defendant  Bartelsy  for  the  purposes  of 
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this  action,  that  when  the  goods  mentioned  in  the  complaint 
and  counterclaim  were  sold  and  delivered,  or  agreed  to  be  de- 
livered, the  defendants  were  copartners.  The  pleading  is 
somewhat  analogous  to  one  of  the  forms  of  confession  in 
criminal  cases  sanctioned  by  the  common  law.  Says  Jacobs 
(Law  Diet.,  tit.  "Confession"):  "There  is  a  confession  indi- 
rectly implied  as  well  as  directly  expressed  in  criminal  cases; 
as  if  the  defendant,  in  a  case  not  capital,  doth  not  directly  own 
himself  guilty  of  the  crime,  but,  by  submitting  to  a  fine,  owns 
his  guilt;  whereupon  the  judge  may  accept  his  submission  to 
the  king's  mercy.'*  In  other  words,  on  such  implied  confes- 
sion the  judge  may  proceed  to  judgment  Tbo  advantage  of 
such  a  plea  seems  to  have  been  (for  in  practice  it  has  become 
obsolete),  that  it  did  not  preclude  the  defendant  from  contro- 
verting his  guilt  in  a  civil  action  brought  against  him  for  the 
same  matter,  while  a  plea  of  guilty  would  estop  him  to  assert 
his  innocence.  Probably  this  form  of  answer  was  adopted  in 
this  case  for  a  similar  purpose;  that  is,  to  save  beyond  ques- 
tion the  right  of  the  defendant  BarteU  to  deny  the  copartnership 
in  other  actions  which  might  be  brought  against  the  alleged 
firm.  But,  however  that  may  be,  we  are  clearly  of  the  opinion 
that  the  answer  distinctly  waives  any  issue  of  copartnership, 
atid  for  the  purposes  of  the  case  admits  that  the  defendants 
are  copartners  as  alleged  in  the  complaint;  hence,  so  far  as 
they  affect  this  case,  the  averments  in  the  amended  answer 
concerning  such  copartnership  might  as  well  have  been  omitted 
from  the  pleading. 

It  is  assumed  in  the  brief  of  the  learned  counsel  for  the 
plaintiff,  that  the  counterclaim  shows  on  its  face  that  it  is  for 
a  demand  due  the  defendant  Eapenhain  alone,  and  hence  that 
it  cannot  be  interposed  in  this  action  against  the  firm.  The 
conclusion  from  the  premise  is  doubtless  correct,  but  we  think 
the  pleading  does  not  support  the  premise.  True,  it  is  alleged 
that  the  contract  to  deliver  goods,  the  breach  of  which  is  the 
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foundation  of  the  counterclaim,  was  made  by  and  with 
Eapenliam;  but  the  counterclaim  is  for  damages  resulting 
from  such  breach  which  it  is  alleged  accrued  to  both  defend- 
ants in  case  they  are  adjudged  to  be  copartners.  It  being  now 
adjudged  on  the  pleadings  that,  for  the  purposes  of  the  case, 
they  are  copartners,  the  counterclaim  is  for  damages  accruing 
to  both,  and  hence  the  proper  subject  matter  of  a  counterclaim 
in  an  action  on  contract  against  the  firm.  This  being  so, 
there  seems  to  be  no  doubt  of  the  right  of  either  partner, 
answering  separately,  to  interpose  such  counterclaim. 

We  conclude  that  the  demurrer  to  the  counterclaim  was 
properly  overruled. 

By  the  Court. —  Order  affirmed. 


YoETON  vs.  Milwaukee,  Lake  Shore  &  Western  Eailway 

Company. 

January  H— February  7, 1882, 

Railroads.    Stop- over  tickets:  Rights  of  carrier  and  passenger  in  respect 

thereto. 

1.  A  regalation  by  a  railway  company,  by  which  one  who  has  paid  his  fare 

between  two  points  on  the  road,  but  desires  to  stop  over  at  an  interme- 
diate point,  is  required  to  procure  a  stop-oyer  ticket  from  the  conductor, 
and  present  it  to  the  conductor  of  the  train  on  which  he  seeks  to  com- 
plete his  journey,  as  evidence  of  his  right  to  do  so  without  further  pay- 
ment, is  a  reasonable  regulation. 

2.  If  the  passenger,  in  such  a  case,  asks  the  proper  conductor  for  a  stop- 

over ticket,  and,  through  the  conductor's  fault,  receives  instead  thereof 
only  a  trip  check,  the  second  conductor  may  still  demand  of  him  the  ad- 
ditional &xe,  and,  upon  his  refusal  to  pay  it,  may  eject  him  from  the 
train  at  some  usual  stopping  place,  using  no  unnecessary  force;  and  such 
eu'ection  will  be  no  ground  of  recovery  against  the  company,  though 
such  company  will  be  liable  to  the  passenger  for  the  fault  of  the  first 
conductor. 
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APPEAL  from  the  County  Court  of  Milwaukee  County. 

Action  for  an  alleged  illegal  ejection  of  the  plaintiff  from 
one  of  defendant's  trains,  upon  which  he  was  riding  as  a  pas- 
senger. The  grounds  of  the  action  and  of  the  defense,  and  the 
errors  alleged  by  the  appellant,  will  suflSciently  appear  from 
the  opinion.  The  plaintiff  had  a  verdict  for  $1,000  damages; 
a  new  trial  was  refused;  and  defendant  appealed  from  a  judg- 
ment on  the  verdict. 

For  the  appellant  there  was  a  brief  by  Cottrillj  Cai^y  dk 
Hanson  J  and  oral  argument  by  Mr.  Cottrill, 

For  the  respondent  there  was  a  brief  by  E.  P.  Smith  and 
Ifath.  Perelea  dk  Sons^  and  oral  argument  by  Mr.  Smith.  To 
the  point  that  plaintiff  was  entitled  to  his  passage  to  Oshkosh 
upon  the  train  from  which  he  was  ejected,  that  his  ejection 
was  therefore  unlawful,  and  that  the  company  could  not  justify 
it  by  his  want  of  a  stop-over  ticket,  which  was  itself  a  result 
of  the  fault  of  their  own  agent,  they  cited  Bumham  v.  Bail- 
way  Co.,  63  Me.,  298;  Towmend  v.  N.  .Y.  G.  <&  H.  B.  BaiU 
road  Co.,  4  Hun,  217;  English  v.  Del.  <&  E.  Canal  Co.,  66 
N.  T.,  454;  Hamilton  v.  Third  Ave.  Bailroad  Co.,  53  id., 
25;  English  v.  Canal  Co.,  4  Hun,  683;  Toledo,  W.  <fe  W. 
Bailway  Co.  v.  McDonough,  53  Ind.,  289;  Palmar  v.  Bail- 
road,  3  Rich.,  N.  S.,  580;  Graham  v.  Pacifie  Bailroad  Co,^ 
66  Mo.,  636;  Du  Laurans  v.  Bailroad  Co.,  15  Minn.,  49; 
Pitts.,  C.  cfe  C.  Bailroad  Co.  v.  Hennigh,  39  Ind.,  509; 
Frederick  v.  Bailroad  Co.,  5  Cent.  L.  J.,  476;  Bennett  v. 
Bailroad  Co.,  5  Hun,  599;  Downs  v.  Bailroad  Co.,  36  Conn., 
287;  Chicago,  B.  cfe  Q.  Bailroad  Co.  v.  Griffin,  68  111.,  499; 
Pullman  Palace  Car  Co.  v.  Beed,  75  id.,  125;  Shelton  v. 
Bailway  Co.,M  Ohio  St.,  214;  McClure  v.  Bailroad  Co.,  34: 
Md.,  532;  27  Md.,  277;  Hutchinson  on  Carriers,  sees.  573-75. 
To  the  point  that  plaintiff  was  not  guilty  of  negligence  affect- 
ing his  rights  in  failing  to  read  the  ticket  given  him  by  the  first 
conductor  as  a  stop-over  ticket,  they  cited  Palmier  v.  Bailroad^ 
3  Kich.,  580;  Brown  v.  C.y  M.  cfe  St.  P.  Bailway  Co.  (here- 
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inafter  reported);  Blossom  v.  Bodd^  43  N.  T.,  265;  Rawson 
V.  Railroad  Co.y  48  id.,  216,  217. 

Cole,  C.  J.  It  is  an  admitted  fact  that  the  plaintiff  pur- 
chased a  ticket  at  Marion  for  transportation  over  the  defend- 
ant's road  to  Oshkosh,  and  took  the  train  at  the  former  place. 
For  the  purposes  of  this  appeal,  it  is  assumed  that  he  delivered 
that  ticket  to  the  first  conductor,  Sherman,  and  asked  for  a 
stop-over  ticket  at  Clintonville,  an  intermediate  station,  and 
that  through  the  fault  or  mistake  of  the  conductor  he- received 
a  trip  or  train  check  instead  of  a  stop-over  ticket,  which  he 
asked  for,  and  which  the  conductor  undertook  to  give  him.  It 
may  further  be  assumed  that  he  was  not  bound  to  read  the 
check,  and  was  guilty  of  no  negligence  in  not  reading  it 
(though  it  would  certainly  have  notified  him  that  it  only  en- 
titled hira  to  ride  on  that  train),  and  then  calling  the  attention 
of  the  conductor  to  the  mistake  he  had  made. 

These  facts  being  assumed  in  the  plaintiff's  favor,  we  may 
further  assume  that  his  account  of  the  circumstances  attend- 
ing his  ejection  from  the  train  is,  in  the  main;  correct.  He 
eays,  in  substance,  that  the  next  morning,  when  he  took  an- 
other train  at  Clintonville,  under  charge  of  another  conductor, 
when  asked  for  his  ticket,  he  presented  the  check  which  Sher- 
man had  given  him.  The  second  conductor  properly  told  him 
that  he  could  not  ride  on  his  train  on  that  check;  that  it  was 
only  good  with  Sherman;  and  that  he  must  either  pay  his 
fare  to  Oshkosh  or  leave  the  train.  This  was  said  to  the 
plaintiff  while  upon  the  cars  at  Clintonville,  before  the  train 
started,  and  while  he  had  ample  opportunity  to  leave  the 
train.  Indeed,  the  plaintiff  testified  that  this  Bame  conversa- 
tion was  repeated  before  the  train  started  from  Clintonville, 
the  conductor  all  the  time  telling  him  that  the  check  gave  hira 
no  right  to  ride  on  his  train,  and  that  he  must  either  pay  his 
fare  or  leave  the  train,  while  he  asserted  his  right  to  go  on 
that  train,  because  he  had  once  paid  his  fare.    Thus  the  mat- 
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ter  stood  when  the  train  left  Clintonville,  the  plaintiff  remain- 
ing on  the  cars;  and,  as  the  train  approached  the  next  station, 
upon  his  fare  being  again  demanded  by  the  conductor,  and 
refused,  he  was  forcibly  ejected  from  the  train  at  the  Bear 
Creek  station,  more  than  six  miles  from  Clintonville.  He  was 
left  at  the  station  at  about  3: 30  o'clock  in  the  morning  on  the 
28th  of  October;  the  depot  was  closed,  and  he  was  unable  to 
obtain  shelter;  he  was  exposed  to  cold,  damp  winds,  con- 
tracted a  violent  cold,  and  became  sick.  This  exposure  and 
sickness  resulting  from  being  ejected  from  the  train  at  the 
time  and  in  the  manner  he  was,  constituted  his  principal  claim 
for  damages. 

On  the  question  of  damages  the  learned  county  court 
charged  the  jury  that,  if  they  found  the  facts  relating  to  the 
purchase  and  surrender  of  the  ticket  by  the  plaintiff,  and  his 
expulsion  from  the  train,  to  be  as  detailed  by  the  plaintiff's  wit- 
ness, then  the  plaintiff  was  entitled  to  recover  full  compensa- 
tory damages^  for  the  defendant's  acts;  that  in  assessing  such 
damages  the  plaintiff  was  entitled  to  recover  not  only  for  the 
mere  pecuniary  loss  and  expense,  loss  of  time,  and  inability  to 
attend  to  his  business,  directly  resulting  from  said  acts,  but 
also  for  bodily  suffering,  mental  pain  and  disquietude,  and  the 
sense  of  injury  and  humiliation  felt  from  the  indignity  inflicted 
in  being  so  unjustly  expelled  from  the  cars;  that  this  would 
include  all  bodily  ailments,  lameness,  suffering  and  fatigue 
resulting  from  his  being  so  ejected,  or  from  the  exposure  to 
the  weather  in  the  night;  that  in  considering  the  question  of 
damages  the  jury  might  take  into  account  the  manner  and 
time  of  the  plaintiff  being  ejected  from  the  cars,  the  situation 
and  surroundings  of  the  place  where  he  was  so  ejected,  and  all 
circumstances  which  had  been  shown  going  to  aggravate  the 
injury,  and  assess  full  damages  therefor. 

This  is  the  substance  of  the  charge  on  the  question  of  dam- 
ages, and  it  manifestly  goes  upon  the  hypothesis  that  the 
plaintiff  had  a  right  to  ride  npon  the  train  on  the  facts  detailed 
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by  hini)  and  that  his  expulsion  therefrom  was  unlawful.  In 
this  view  we  think  the  learned  county  court  erred.  The  learned 
counsel  for  the  defendant  insists  that  no  claim  for  any  dam- 
ages whatever  was  shown  or  established.  He  says  the  ticket 
first  bought  was  for  a  continuous  passage  from  Marion  to  Osh- 
kosh,  and  that,  as  the  plaintiff  voluntarily  left  the  train  at 
Clintonville,  the  company  was  under  no  obligation  to  give  him 
a  stop-over  check  or  transport  him  on  another  train.  But  the 
conductor,  Sherman,  testified  that  he  was  accustomed  to  give 
these  stop-over  checks  when  requested  by  passengers,  and  he 
was  doubtless  authorized  to  give  them.  The  reason  why  he 
did  not  give  one  to  the  plaintiff  when  he  took  up  his  through 
ticket,  he  says,  was  because  the  plaintiff  did  not  ask  for  one, 
being  then  uncertain  whether  he  would  stop  at  Clintonville 
or  not;  consequently  he  gave  him  a  trip  or  train  check  only. 
This  was  Sherman's  understanding  in  the  matter,  and  a  stop- 
over check  was  not  given  because  it  was  not  asked  for,  and  not 
for  the  reason  that  it  was  unusual  to  give  them.  Without 
attempting  to  settle  the  conflict  in  the  testimony  upon  this 
point,  we  assume  that  a  stop-over  check  was  asked  for  by  the 
plaintiff  when  he  surrendered  his  ticket,  and  that  it  was  the 
conductor's  fault  that  he  did  not  receive  one.  Then  the*  ques- 
tion arises,  "Was  the  plaintiff  entitled  to  ride  on  a  subse- 
quent train,  not  having  a  proper  stop-over  check,  or  was  the 
second  conductor  justified  under  the  circumstances  in  putting 
him  off  the  train  when  he  refused  to  pay  his  fare?  The  court 
below  held  that  a  rule  or  regulation  of  a  railway  company 
requiring  passengers  who  ride  upon  its  trains  to  procure  from 
the  conductor,  or  person  in  charge  of  the  train,  a  stop-over 
check  if  they  desire  to  stop  before  concluding  their  journey  or 
before  reaching  the  point  to  which  they  have  purchased  a  ticket^ 
is  a  reasonable  rule  and  binding  on  passengers  riding  on  its 
trains.  The  correctness  of  this  proposition  is  hardly  debatable. 
Now  it  is  practically  conceded  that  the  defendant  company 
had  such  a  rule  or  regulation  for  the  guidance  of  its  conduct- 
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ors.  If  it  had,  it  would  necessarily  follow  that  it  was  the  clear 
duty  of  the  second  conductor  to  obey  and  enforce  the  rule  or 
regulation.  Consequently  he  was  perfectly  justifiable  in 
ejecting  the  plaintiff  from  his  train  when  plaintiff  had  no 
proper  voucher,  produced  no  suflScient  evidence  of  his  right 
to  ride  thereon  and  refused  to  pay  fare,  and  he  himself 
was  ignorant  of  the  transaction  between  the  plaintiff  and  the 
conductor  Sherman.  It  seems  to  us  there  was  no  other  course 
for  him  to  pursue  under  the  rules  of  the  company,  for  he  was 
certainly  not  bound  to  take  the  'plaintiff's  word  that  he  had 
paid  his  fare,  and  that  Sherman  had  made  a  mistake  in  not 
giving  him  a  stop-over  check. 

It  is  apparent  that  the  right  of  the  plaintiff  to  ride  on  the 
train  without  a  proper  voucher,  and  the  right  of  the  second 
conductor  to  eject  him  for  want  of  said  voucher,  were  in- 
consistent rights,  which  could  not  co-exist  at  the  same  time. 
Therefore,  under  the  rule  of  the  company,  the  second  cbn- 
ductor  was  clearly  authorized  and  required  to  put  the  plaintiff 
off  his  train  when  he  refused  to  pay  fare,  using  no  more  vio- 
lence than  was  necessary  to  accomplish  his  object;  for  the 
plaintiff  had  no  right  to  remain  on  the  train  without  a  proper 
voucher,  or  producing  some  evidence  showing  he  was  entitled 
to  carriage  on  that  train  without  paying  additional  fare.  Sup- 
pose the  plaintiff  had  received  from  Sherman,  when  he  sur- 
rendered his  ticket,  the  proper  stop-over  check,  but  had  lost  it 
before  he  took  the  spbseqnent  train:  could  he  have  insisted  in 
that  case  upon  riding  on  a  train  with  another  conductor  with- 
out paying  fare?  It  seems  to  us  he  could  not.  It  would  be  the 
duty  of  the  second  conductor,  in  the  case  supposed,  on  his  re- 
fusing to  pay  fare,  to  eject  him  from  the  train  at  some  usual 
stopping  place,  using  no  unnecessary  force.  So,  here,  the 
plaintiff  was  not  entitled,  upon  anything  he  showed  the  second 
conductor,  to  ride  on  his  train.  That  conductor,  therefore,  had 
the  lawful  right  to  eject  him  from  it;  nay,  he  was  bound  to 
do  60,  in  obedience  to  the  reasonable  rules  of  the  company 
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which  required  a  passenger  to  obtain  from  his  conductor  a 
stop-over  check  when  he  desired  to  stop  before  reaching  the 
place  to  which  he  had  purchased  a  ticket;  and  the  mistake  or 
fault  of  the  conductor  in  not  giving  him,  on  request,  such  a 
check,  would  not  give  him  a  lawful  right  to  ride  on  the  second 
train,  though  he  might  recover  damages  against  the  company 
for  the  wrongful  act  of  the  first  conductor.  Townsend  v.  N, 
T.  O.  <&  H.  R.  Railroad,  66  K  T.,  295;  Chicago,  etc,  RaiU 
road  Qo.  v.  Griffin,  68  III.,  499. 

The  case  of  Townsend  v.  Railroad,  supra,  is  quite  in  point 
on  the  question  we  are  Considering.  There  the  plaintiff  pur- 
chased a  ticket  at  the  Sing  Sing  station  for  Rhinebeck,  but 
took  a  train  going  no  further  north  than  Poughkeepsie.  The 
conductor  on  the  train  called  for  tickets,  and  the  plaintiff 
handed  him  his  ticket,  receiving  back  no  check  or  other  evi- 
dence showing  a  right  to  a  passage  on  any  other  train  of  the 
defendant;  nor  did  the  plaintiff  ask  for  a  return  of  his  ticket, 
or  for  any  such  evidence.  He  left  the  train  at  Poughkeepsie, 
where  it  stopped,  and  waited  until  another  train  arrived  from 
New  York  going  to  Albany,  which  he  took.  After  the  train 
started, "  the  conductor  called  upon  him  for  his  ticket,  in  reply 
to  which  the  plaintiff  told  him  that  he  had  purchased  a  ticket 
from  Sing  Sing  to  Rhinebeck,  which  the  conductor  of  the 
other  train  had  not  given  back  to  him.  Some  of  the  passen- 
gers told  the  conductor  that  tho  plaintiff  had  such  a  ticket. 
The  conductor  told  the  plaintiff  that  it  was  his  duty,  in  case 
he  had  no  ticket,  to  collect  the  fare,  and  that  the  other  con- 
ductor would  make  it  right  with  him.  The  plaintiff  refused 
to  pay  fjire,  and  the  conductor  told  him  he  must  leave  the 
train.  This  the  plaintiff  refused  to  do,  insisting  upon  his 
right  to  a  passage  to  Rhinebeck  upon  the  ticket  which  the 
conductor  of  the  other  train  had  taken.  Upon  the  arrival  of 
the  train  at  Staatsburg,  a  regular  station,  the  plaintiff,  still  re- 
fusing to  pay  fare  or  to  leave  the  train  upon  request,  was  taken 
hold  of,  and  such  force  used  as  was  necessary  to  overcome  his 
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resistance,  and  ejected  from  the  car."  The  court  held  that  he 
was  lawfully  put  off  the  train,  notwithstanding  the  wrongful 
act  of  the  previous  conductor  in  taking  his  ticket.  The  case 
is  well  considered,  and  the  opinion  of  Judge  Geoveb  is  very 
instructive.  Substantially  the  same  doctrine  as  to  the  rights 
and  duties  of  passengers  and  carriers  is  laid  down  in  Shelton  v. 
Railway  Co,^  29  Ohio  St.,  214;  Downs  v.  Railroad  Co.^  36 
Conn.,  287;  and  McClure  v.  Railroad  Co.^  34  Md.,  532.  The 
cases  of  Toledo^  W.  &  W.  Railway  Co.  v,  McDonough^  53 
Ind.,  289;  Bumham  v.  Railway  Co,^  63  Me.,  298;  Palmer  v. 
Railroad^  3  Eich.  (S.  C),  580;  Hamilton  v.  Railroad  Co.y 
53  N.  T.,  25;  and  English  v.  Caruil  Co.,  66  X.  T.,  454,  are 
clearly  distinguishable  from  the  case  before  us. 

Putting  the  plaintiff  off  the  train,  then,  at  Bear  Creek  sta- 
tion was  not  an  unlawful  act.  It  was  what  the  second  con- 
ductor was  bound  to  do  in  the  discharge  of  his  duty  to  the 
company.  It  is  true,  as  a  consequence  of  being  ejected  at  tlmt 
place,  at  that  time,  in  the  night,  he  contracted  a  violent  cold 
and  became  sick.  But  this  exposure  he  really  brought  upon 
himself  by  his  own  conduct.  Why,  then,  should  he  complain 
about  it?  He  was  distinctly  told  at  Clintonville  that  he  could 
not  ride  on  the  train  unless  he  paid  his  fare.  He  had  an 
ample  opportunity  to  leave  the  train  at  that  place.  But  he 
persistently  refused  either  to  leave  the  train  or  pay  his  fare, 
preferring  to  take  his  chances  upon  being  put  off  at  some  sub- 
sequent station.  He  was  told  by  the  conductor  that  he  would 
be  put  off  at  the  next  station  unless  he  paid  his  fare.  He 
might  not  have  been  familiar  with  the  surroundings  at  Bear 
Creek  station,  but  he  certainly  knew  he  would  be  put  off, 
probably  in  the  night-time.  The  weather  was  cold,  and  he  was 
liable  to  be  exposed  on  leaving  the  train.  AH  these  things  he 
knew  or  should  have  known,  but  he  chose  to  remain  on  the 
train  and  abide  the  consequences.  Under  the  circumstances 
he  ought  not  to  recover  damages  for  any  exposure  or  sickness 
which  he  brought  upon  himself  by  his  own  foolish  and  per- 
VoL.  LIV-16 
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verse  conduct.  For,  as  we  have  said,  he  was  not  entitled  to  a 
passage  on  that  train,  and  was  rightfully  removed  therefrom. 

"We  are  not  called  upon,  on  this  appeal,  to  determine  defi- 
nitely what  damages  the  plaintiff  is  entitled  to  recover  for  the 
wrongful  act  of  the  first  conductor.  It  will  be  in  time  to 
<5onsider  that  question  when  it  shall  properly  arise.  We  now 
only  intend  to  decide  that  the  charge  of  the  county  court  be- 
fore referred  to,  which  directed  the  jury,  in  the  event  they 
found  in  favor  of  the  plaintiff,  that  they  should  assess  damages 
for  injuries  arising  from  sickness,  exposure  or  bodily  suffering 
which  resulted  from  his  being  justly  expelled  from  the  train 
at  Bear  Creek  station,  was  erroneous.  For  the  reasons  given, 
the  plaintiff  was  not  entitled  to  recover  any  damages  on  that 
ground.  The  other  exceptions  taken  to  instructions  given,  or 
refusals  to  give  instructions,  need  not  be  considered. 

By  the  Court. —  The  judgment  of  the  county  court  is  re- 
versed, and  a  new  trial  ordered. 


Tetz  vs.  Butterfield. 

January  li — February  7,  1882. 

•Contracts.    (1)  Building  contract  construed,    (2)  Bad  faith  in  umpire  6*- 
tween  parties  to  such  contract, 

1.  A  contract  for  the  erection  of  a  dwelling  by  T.  for  B.,  provides  that  T. 
shall  complete  it  in  all  its  parts  "  in  a  good,  sabstantial  and  workman- 
like manner,  to  the  acceptance  of  W.  D.,  architect;  "  that  if  a  dispute 
shall  arise  respecting  the  true  constmction  of  the  drawings  or  spedfica- 
tions,  the  same  shall  be  finally  decided  by  the  architect,  bnt  if  any  dis- 
pute shall  arise  respecting  the  true  value  of  any  extra  work,  or  of  work 
omitted,  "the  same  shall  be  valued"'  by  arbitrators,  whose  appointment 
is  provided  for;  and  that  the  work  is  to  be  executed  **  so  as  to  fully  cany 
out  the  design  for  said  building  as  set  forth  in  the  specifications  or  shown 
on  the.  plans,  and  according  to  the  true  spirit,  meaning  and  intent 
thereof,  and  to  the  full  satisfaction  of  W.  D.,  architect, .  .  .  and  to  the 
satisfaction  of  the  owner,''    Held,  that  the  last  provision  has  no  refer- 
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ence  to  the  quality  of  the  workmanship  or  materials,  and  as  to  these,  in 
the  al^nce  of  proof  of  fraud,  mistake  or  nnfair  dealing  on  the  part  of 
the  architect,  his  acceptance  of  the  work  as  satisfactory  binds  the  owner. 
2.  In  an  action  by  the  builder  upon  the  contract,  the  answer  alleges  that  im- 
proper  and  inferior  material  was  used  by  the  plaintiff;  and  that  if  the 
architect  '*  has  expressed  satisfaction  with  said  work,  he  has  failed  to 
discharge  his  duty  as  an  architect,  and  has  done  so  in  fraud  of  the  rights 
of  defendant,  and  through  fiome  collusive  arrangement,  as  defendant  is 
informed  and  believes,  between  himself  and  the  plaintiff.**  On  the  trial, 
defendant  offered  evidence  to  show  that  one  of  the  floors  was  made  of 
rotten  flooring,  and  that  much  of  the  material  used  was  rotten,  etc.,  and 
that  before  plaintiff  quit  work,  defendant  notified  him  and  the  architect 
that  he  (defendant)  was  not  satisfied  with  the  work  and  material.  Heldt 
that  it  was  error  to  reject  this  evidence,  as'  it  tended  to  show  had  faith 
on  the  part  of  the  architect  in  accepting  the  building,  and  audi  proof  was 
admissible  under  the  contract  and  answer. 

APPEAL  from  the  Circnit  Court  for  Milwaukee  County. 
The  case  is  thus  stated  by  Mr.  Justice  Taylor: 
"This  action  was  brought  to  recover  a  balance  alleged  to  be 
due  to  the  plaintiff  on  a  written  contract  for  building  a  house 
for  the  defendant,  and  for  extra  work  done  on  such  house, 
not  included  in  the  contract,  and  to  enforce  a  lien  upon  the 
building,  etc,  for  the  amount  found  due  the  plaintiff.  The 
defendant  answers,  admitting  that  the  work  was  done  under  a 
written  contract  and  specifications,  which  he  makes  a  part  of 
his  answer,  and  then  denies  that  the  work  was  done  according 
to  the  terms  thereof,  alleging  that  the  work  was  done  unskill- 
f ully,  and-  that  improper  and  inferior  material  was  used  by  the 
plaintiff;  '  that  he  has  no  knowledge  or  information  sufficient 
to  form  a  belief  as  to  whether  the  said  work  was  done  under 
the  direction  of  William  Davelaar,  architect,  and  to  his  accept-, 
ance,  or  whether  it  was  done  to  the  complete  satisfaction  of 
said  architect,  Davelaar;  and  that  if  the  said  Davelaar  has  ex- 
pressed satisfaction  with  said  work  he  has  failed  to  discharge 
his  duty  as  architect,  and  has  done  so  in  fraud  of  the  rights  of 
this  defendant,  and  by  and  through  some  collusive  arrange- 
ment, as  this  defendant  is  informed  and  believe^,  between  him- 
self and  the  said  plaintiff.' 
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"As  to  the  extra  work  for  which  plaintiff  claims  compen- 
sation, the  answer  denies  his  right  to  recover  for  one  charge 
of  $40,  because  he  says  it  was  done  as  compensation  for  or 
in  place  of  other  work  required  to  be  done  by  the  terms  of 
the  contract;  and  as  to  several  other  charges  for  such  work  he 
denies  that  the  work  was  worth  the  price  charged  therefor  by 
the  plaintiff.  He  then,  by  way  of  counterclaim,  specifies  the 
particulars  in  which  the  plaintiff  has  failed  to  perform  his  con- 
tract, and  alleges  that  he  was  damaged  by  such  failure  in  sev- 
eral amounts  set  out  in  such  counterclaim,  and  claims  damage 
to  the  amount  in  all  of  $1,500.  The  pleadings  are  too  volu- 
minous to  be  set  out  at  length  in  this  opinion.  What  is  above 
stated  is  sufficient,  perhaps,  to  present  the  questions  to  be  de- 
termined on  this  appeal. 

"The  parts  of  the  contract  necessary  to  an  understanding  of 
the  questions  to  be  determined,  are  the  following:  'The  party 
of  the  first  part  agrees  to  complete  the  said  dwelling,  in  all  its 
several  parts,  in  a  good,  substantial  and  workmanlike  manner, 
to  the  acceptance  of  William  Davelaar,  architect,  on  or  before 
the  first  day  of  May,  1880,  for  the  sum  of  $1,850.  .  .  .  And 
further,  should  any  dispute  arise  respecting  the  true  construc- 
tion of  the  drawings  or  specifications,  the  same  shall  be  decided 
by  the  architect,  and  his  decision  shall  be  final  and  conclusive; 
but  should  any  dispute  arise  respecting  the  true  value  of  any 
extra  work,  or  of  work  omitted,  the  same  shall  be  valued  by  two 
competent  persons,  one  employed  by  the  owner  and  the  other 
by  the  contractor;  and  these  two  shall  have  power  to  name  an 
umpire,  whose  decision  shall  be  binding  on  all  parties.'  '  No 
extra  work  charged  unless  agreed  upon.'  *  And  further,  that 
the  said  work  is  to  be  executed  so  as  to  fully  carry  out  the  de- 
sign for  said  building  as  set  forth  in  the  specifications  or 
shown  on  the  plans,  and  according  to  the  true  spirit,  meaning 
and  intent  thereof,  and  to  the  full  and  complete  satisfaction  of 
William  Davelaar,  architect,  who  is  hereby  declared  to  be  the 
superintendent  of  said  building,  and  to  the  satisfaction  of  the 
owner.'    The  last  paragraph  quoted  is  the  last  of  the  contract, 
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and  the  words  *  and  to  the  satisfaction  of  the  owner  *  are  in 
writing;  all  the  other  parts  of  said  last  paragraph  are  printed. 
"Upon  the  trial  plaintiff  gave  evidence  in  support  of  his  claim, 
and  proved  by  Davelaar  that  he  had  accepted  the  work  as  com- 
pleted nnder  the  contract.  He  says  he  thinks  it  was  a  fair  job, 
and  was  done  all  right.  He  also  says  the  defendant  suggested 
some  changes,  and  gave  him  a  list  of  the  defects  in  the  house 
and  materials.  ^It  was  a  long  list,  and  he  told  me  to  give  it  to 
the  plaintiff.'  After  the  plaintiff  rested  his  case,  the  defendant 
offered  evidence  tending  to  show  that  one  of  the  floors  of  the 
house  had  been  made  of  rotten  flooring.  He  also  offered  to 
show  that  much  of  the  material  used  was  rotten;  that  the  roof 
was  leaky;  and  other  evidence  tending  to  prove  the  allegations 
set  out  in  his  answer  and  counterclaim.  He  also  offered  to  show 
that,  before  the  plaintiff  quit  work  on  the  building,  he  notified 
the  plaintiff  and  the  architect,  Davelaar,  that  he  was  not  sat- 
isfied with  the  work  and  material,  and  that  he  was  damaged 
in  the  particulars  mentioned  in  the  answer. 

^'The  circuit  court  excluded  all  evidence  offered  by  the  d^ 
fendant,  on  the  ground  that  the  defendant  was  not  entitled, 
under  the  pleadings,  to  introduce  any  evidence,  because  it  ap- 
peared in  evidence  that  the  architect,  who  was  made  the  arbiter 
between  the  parties,  accepted  the  work  as  done  in  accord- 
ance with  the  plans  and  specifications,  and  there  is  no  allegSr 
tion  in  the  answer  eharging  that  it  was  done  through  fraud  or 
mistake." 

Plaintiff  had  a  verdict  and  judgment,  and  defendant  ap- 
pealed. 

Oeo.  B.  Ooodwvn,^  for  the  appellant 

The  cause  was  submitted  for  the  respondent  on  the  brief  of 
Au«tim  &  Runkel. 

Taylor,  J.  The  material  questions  to  be  determined  upon 
this  appeal  are  — fint^  whether,  under  the  contract,  in  the  ab- 
sence of  any  proof  of  fraud,  mistake  or  unfair  dealing  on  the 
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part  of  the  architect,  Davelaar,  his  acceptance  of  the  work  as 
completed  in  accordance  with  the  terms  of  the  contract  woald 
bind  the  defendant;  and  second^  whether  the  answer  sets  up 
facts  which  would  entitle  the  defendant  to  show  that,  although 
there  had  been  an  acceptance  of  the  work  by  the  architect,  such 
acceptance  was  not  in  good  faith,  but  in  fraud  of  the  defend- 
ant's rights.  Upon  the  first  question,  a  majority  of  the  mem- 
bers of  this  court  are  of  the  opinion  that  if  the  good  faith  of 
the  acceptance  of  the  work  by  the  architect  is  not  impeached, 
it  is  binding  on  the  defendant  as  to  the  kind  of  workmanship 
done  and  materials  furnished  by  the  plaintiff;  that  the  last 
paragraph  of  the  contract,  which  requires  the  work  to  be  exe- 
cuted so  as  to  fully  carry  out  the  design  for  said  Jyailding  as 
set  forth,  etc.,  '^  to  the  full  and  complete  satisfaction  of  the 
architect,  Davelaar,  who  is  declared  to  be  superintendent,  and 
to  the  satisfaction  of  the  owner,"  has  no  reference  to  the  quality 
of  the  work  done  or  the  materials  furnished;  that  this  pro- 
vision was  put  in  the  contract  only  for  the  purpose  of  prevent- 
ing any  change  of  the  plan  or  design  of  the  building  without 
the  consent  and  approval  of  the  defendant;  but  as  to  all  other 
matters  the  work  was  to  be  done  to  the  satisfaction  and  ac- 
ceptance of  Davelaar,  the"  architect,  and  when  so  done  tl>e 
plaintiff  would  have  performed  his  contract,  unless  it  be  shown 
that  there  was  fraud,  mistake  or  want  of  good  faith  on  the  part 
of  the  architect  in  accepting  such  work. 

Upon  the  second  point,  we  are  all  of  the  opinion  that  the 
matters  set  out  in  the  answer  were  sufScient  to  authorize  the 
defendant  to  show  there  had  been  either  fraud,  collusion  or  bad 
faith  on  the  part  of  the  architect  in  accepting  the  work;  and 
that  if  he  had  been  able  to  establish  by  his  evidence  the  facts 
set  out  in  his  answer,  such  evidence  would  have  tended  to  es- 
tablish at  least  bad  faith  on  the  part  of  the  architect,  and  so 
would  have  avoided  the  conclusive  effect  of  his  acceptance  of 
the  work.  If  the  defendant  could  have  shown  by  his  evidence 
that  the  plaintiff  put  rotten  materials  in  the  floors  and  roof  of 
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said  bnilding,  where  the  contract  required  him  to  put  in  good, 
sound  timber  and  materials,  or  that  he  had  done  other  things 
alleged  in  the  answer  in  direct  contravention  of  the  require- 
ments of  the  contract,  and  that,  notwithstanding  such  facts,  the 
architect  had  accepted  the  work,  after  being  informed  of  the 
facts  by  the  defendant,  and  against  his  objection,  it  seems  to 
us  that  it  would  be  competent  evidence  to  go  to  the  jury  on  the 
question  of  the  bad  faith  of  the  architect  in  accepting  the 
same. 

In  the  case  of  Hudson  v.  McCarim^^  83  Wis.,  331,  the  late 
Chief  Justice  Dixon  says:  "Neither  do  we  think  the  casis  was 
one  where  the  jury  should  have  been  permitted  to  go  into  evi- 
dence of  the  manner  in  which  the  work  was  executed,  for  the 
purpose  of  impeaching  the  decision  of  the  superintendent;" 
but,  he  adds,  "  if  fraud  in  the  arbiter  can  ever  be  established 
by  proof  that  he  refused  to  certify  the  execution  of  the  work 
when  the  same  had  been  duly  and  properly  performed,  it  can 
only  be  in  those  cases  where  the  refusal  is  shown  to  have  been 
grossly  and  palpably  perverse,  oppressive  and  unjust —  so  much 
so  that  the  inference  of  bad  faith  and  dishonesty  would  at  once 
arise  when  the  facts  are  known.''  The  evidence  oflTered  by  the 
defendant  in  this  case,  if  given,  would  Have  tended  to  prove 
such  a  state  of  facts  as  would,  at  least,  have  justified  an  infer- 
ence of  bad  faith  on  the  part  of  the  architect  in  accepting  the 
work.  Knowingly  accepting  unsound  and  rotten  materials, 
where  the  contract  called  for  sound  materials,  would  certainly 
tend  to  prove  bad  faith;  and  if  the  evidence  had  shown  that 
he  had  permitted  large  quantities  of  such  material  to  be  used, 
when  the  contract  called  for  sound  and  perfect  materials,  it 
would  be  almost  conclusive  evidence  of  that  fact.  Proof  that 
a  few  pieces  of  imperfect  material  had  been  used,  or  that  in 
some  slight  matters  the  workmanship  had  not  been  in  strict 
accordance  with  the  terms  of  the  contract  and  specifications, 
would  not  be  sufficient  to  avoid  the  acceptance  of  the  work  by 
the  architect,  nor  establish  bad  faith  on  his  part;  but  it  seems 
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to  US,  if  the  defendant  had  proved  all  the  matters  set  out  in  his 
answer  to  their  fall  extent^  it  would  have  shown  such  a  want 
of  faithfulness  on  the  part  of  the  architect  as  should  render  bis 
acts  ineffectual  to  bind  the  defendant  We  think  the  court 
erred  in  excluding  the  evidence  offered  by  the  defendant,  and 
for  that  error  the  judgment  must  be  reversed. 

By  the  Court.  —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  for  a  new  trial. 


Rice  vs.  Jeeenson.     [Two  Cases.! 

January  14  —  February  7, 1882, 

Appeal  to  Supreme  Court.    (1)  Whenevidenee  reviewed:  exceptions  as 

to  evidence  disregarded. 
Fraud.    (2)  Burden  of  proof,    (3,  4)  When  finding  as  to  fraud  reversed. 
Attachment.    (5)  Judgment  in  personam  not  rendered  btfore  debt  due. 

1.  On  appeal  from  an  order  dismissing  an  attachment  upon  trial  by  the  court 

of  the  traverse  of  the  affidavit,  this  court  reviews  the  evidence,  and 
therefore  disregards  exceptions  to  the  admission  of  evidence. 

2.  One  who  impeaches  a*mortgage  as  in  frand  of  creditors,  has  the  burden  of 

showing  the  fraud  by  dear  and  satisfactory  evidence. 

8.  To  justify  this  court  in  reversing  the  finding  of  the  court  below  on  the 
issue  of  fraud,  there  should  be  a  dear  preponderance  of  the  evidence 
against  such  finding. 

4.  Upon  all  the  evidence  in  this  ease  (stated  in  the  opinion),  this  court  de- 
clines to  reverse  the  finding  of  the  court  below  that  the  mortgage  hero 
in  question  (upon  a  stock  of  goods)  was  given  without  any  fraudulent 
intent  as  to  creditors,  notwithstanding  several  facts  which  are  grounds 
of  suspidon  and  usually  indications  of  bad  ^th. 

[5.  The  statute  (ch.  233  of  1880)  allowing  an  attachment  for  a  debt' not  due 
does  not  appear  to  authorize  judgment  in  personam  against  the  debtor 
to  be  rendered  before  the  debt  is  due.] 

APPEALS  from  the  Circuit  Court  for  Dodge  County. 
In  the  first  of  these  actions  the  plaintiff  filed  an  affidavit 
for  an  attachment  against  the  property  of  the  defendant,  which 
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States  in  substance  that  the  defendant  is  indebted  to  plaintiff 
in  the  snm  of  $600,  as  near  as  may  be,  over  and  above  all  legal 
set-offs,  and  that  the  same  is  due  on  a  promissory  note  owned 
and  held  by  the  plaintiff,  executed  December  10, 1880,  by  the 
defendant  to  the  plaintiff,  for  $600  and  interest  at  ten  per 
cent,  per  annum,  which  debt  is  to  become  dne;  and  that  plaint- 
iff has  good  reason  to  believe  and  does  believe  that  the  defend- 
ant (a  resident  of  this  state)  has  assigned,  conveyed/ disposed 
of  or  concealed,  or  is  about  to  assign,  convey,  dispose  of  or 
conceal,  his  property  or  some  part  thereof,  with  intent  to  de- 
fraud his  creditors.  The  defendant's  verified  answer  travers- 
ing said  affidavit,  denies  that  defendant  '^  has,  or  had  at  the 
time  of  the  making  of  said  affidavit,  assigned,  conveyed,  dis- 
posed of  or  concealed,  or  is,  or  was  at  the  time  of  making  said 
affidavit,  about  to  assign,  convey,  dispose  of  or  conceal,  his 
property  or  any  part  thereof,  with  intent  to  defraud  his  credit- 
ors or  any  of  them." 

When  this  issue  came  on  to  be  heard  by  the  court,  the  de- 
fendant objected  to  such  trial,  on  the  ground  that  the  court  had 
no  jurisdiction  to  try  the  cause;  but  the  objection  was  over- 
ruled. The  defendant  also  objected  to  the  introduction  of  any 
evidence,  on  the  ground  that  it  appeared  from  the  plaintiff's 
affidavit  that  nothing  was  due  npon  his  claim  when  the  at- 
tachment issued.  This  objection  was  also  overruled.  No 
attempt  will  be  made  to  state  the  evidence.  The  court  found 
as  facts,  that  at  the  time  of  the  making  of  the  affidavit  for  an. 
attachment,  the  defendant  had  not  assigned,  conveyed,  dis- 
posed of  or  concealed  his  property,  or  any  part  thereof,  with 
intent  to  defraud  his  creditors,  and  was  not  about  to  do  so. 
Thereupon  it  ordered  the  writ  of  attachment  to  be  dissolved, 
and  the  attached  property  to  be  delivered  up  by  the  sheriff. 
From  that  order  the  plaintiff  appealed. 

The  record  in  the  second  case  was  similar  to  the  first,  except 
that  it  appeared  that  the  debt  for  which  the  action  was  brought 
was  already  dua 
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For  the  appellant  there  was  a  brief  by  JS.  P.  Smith  and 
JSTath.  Pereles  <&  SonSy  and  oral  argnment  by  Mr.  Sfmih. 

For  the  respondent  there  was  a  brief  by  Hwrlbut  <&  Van 
Alstinej  and  oral  argnment  by  Mr.  Van  AUtme. 

Obton,  J.  Two  cases  of  the  same  title  were  submitted  to- 
gether, as  the  only  difference  between  them  is  that  in  one  the 
debt  was*  not  dne,  and  in  the  other  it  was.  These  appeals  be- 
ing from  judgments  dismissing  attachments  upon  the  trial  by 
the  conrt  of  the  traverse  of  the  affidavits,  this  court  must 
necessarily  review  the  evidence,  and  therefore  the  exceptions 
founded  upon  the  admission  of  improper  evidence  will  be  dis- 
regarded. Snyder  v.  Wright^  13  Wis.,  688;  Sanford  v.  Mc- 
Greedy,  28  Wis.,  103;  Stewart  v.  St&wart,  41  Wis.,  624; 
Norris  v.  PeraonSy  49  Wis.,  101. 

The  only  question  apparent  upon  the  record  is  one  of  fact, 
and  that  practically  confined  to  the  mortgage  given  by  the  de- 
fendant to  Landauer  &  Co.  on  the  21st  day  of  April,  1881.  Was 
that  mortgage  given  by  the  defendant  with  intent  to  defraud 
his  creditors? 

It  must  be  conceded  that  this  mortgage  was  given  under  cir- 
cumstances which  might  well  excite  suspicion,  and  there  are 
some  facts  connected  with  it  which,  in  themselves,  are  indica- 
tions and  badges  of  fraud,  but  which  are  not  conclusive  evi- 
dence of  fraud,  and,  when  considered  in  the  light  of  all  the 
evidence  in  the  case,  may  be  insufficient  to  impeach  the  bona 
fides  of  the  transaction.  In  passing  upon  this  question  this 
court  must  have  in  mind  two  well-settled  principles:  .Jirst, 
that  the  burden  of  proving  that  this  mortgage  was  given  with 
intent  to  defraud  creditors  is  upon  the  plaintiff,  and  to  estab- 
lish the  fact  requires  clear  and  satisfactory  evidence;  secondly j 
that  to  justify  this  court  in  reversing  the  finding  of  the  circuit 
judge  upon  such  an  issue,  the  reported  evidence  must  be  clearly 
preponderating  against  it    Davidson  v.  JETaokettj  49  Wis.,  186. 

The  learned  and  able  circuit  judge  who  tried  this  issue,  had 
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the  benefit  and  advantage  of  a  personal  examination  of  tlie 
witnesses,  and  was  better  qaalified  to  jadge  of  the  weight  to 
be  given  to  their  testimony,  bj  the  usual  tests  of  credibility, 
than  this  court  can  be;  and  his  finding  of  the  main  fact  ought 
not  to  be  disturbed  without  such  a  clear  and  palpable  prepon- 
derance of  the  evidence  against  it  as  will  create  a  positive  con- 
viction in  our  minds  that  he  erred  in  his  conclusion.  There 
were  facts  and  circumstances  connected  with  the  defendant's 
giving  this  mortgage,  which  in  themselves  are  stro^ig  indica- 
tions and  badges  of  fraud,  as  we  have  already  said.  He  was 
obviously  and  grossly  insolvent,  by  comparison  of  his  debts 
with  the  value  of  his  property.  His  main  purpose  in  giving 
it  was  to  gain  time,  not  only  upon  the  claim  to  be  secured,  but 
upon  other  claims  against  him.  He  was  left  in  full  possession 
of  his  store  and  the  stock  of  goods  mortgaged,  and  sold  goods 
and  consumed  groceries  from  the  stock  as  usual,  and  he  denied 
afterwards  that  he  had  given  the  mortgage.  The  mortgage 
covered  the  whole  stock,  of  the  value  of  about  $5,000,  to  secure 
proportionally  a  small  sum,  and  without  invoice,  and  by  a  gen- 
eral description.  The  attorneys  of  the  mortgagees  evidently 
knew  that  the  mortgagor  was  in  embarrassed  circumstances, 
and  they  threatened  him  with  immediate  suit,  and  that  that 
portion  of  the  goods  in  the  store  for  which  the  debt  was  in- 
curred would  be  taken  away  if  he  did  not  give  the  mortgage; 
and  the  goods  were  afterwards  left  in  his  full  possession  by 
them  for  about  twenty  days,  when  they  knew  that  his  object 
in  giving  the  mortgage  was  to  gain  time. 

There  were  other  facts  which,  perhaps,  cast  suspicion  upon 
the  transaction,  which  we  have  not  noticed.  As  against  these 
indications  of  bad  faith,  and  in  explanation  of  them,  it  was 
clearly  apparent  that  the  defendant  was  an  unskillful  and  care- 
less business  man,  and  probably  did  not  know  fully  (or  think 
of  at  the  time)  the  full  extent  of  his  indebtedness,  and  was 
apparently  hopeful,  and  unreasonably  so  perhaps,  that  if  he 
could  gain  some  time  and  have  indulgence  he  would  be  able 
to  pay  bis  debts.    He  gave  the  mortgage  with  great  reluctance, 
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and  objected  to  f!^ving  it  becanse  it  appeared  to  be  a  prefer- 
ence of  his  creditors;  and  be  evidently  was  Induced  finally  to 
give  it  because  of  the  threat  that  the  attorney  Hurlbut  would 
take  out  of  his  stock  the  goods  sold  him  by  Landauer  &  Co,, 
or  sue  him  at  once.  He  denied  positively  that  he  had  any  in- 
tent or  design  to  defraud  any  one  in  giving  the  mortgage,  and 
under  oath  insisted  that  in  time  he  conld  have  paid  his  cred- 
itors, or,  as  he  testified,  he  *' thought  he  could  get  along." 
The  debt  to  secure  which  the  mortgage  was  given,  was  hona 
fide.  There  was  no  evidence  that  there  was  any  permission 
on  the  part  of  the  mortgagees  or  their  attorneys  for  the  de- 
fendant to  sell  the  stock,  or  any  part  thereof,  other  than  an 
inference  from  leaving  it  so  long  in  his  possession,  and  no 
evidence  that  he  was  permitted  to  use  or  consume  any  part  of 
it  in  the  support  of  his  family,  or  that  they  ever  knew  that  he 
had  done  so;  and,  indeed,  the  sales  were  small,  and  the  product 
went  to  his  creditors,  and  the  consumption  could  not  have 
been  large.  There  was  really  no  evidence  that  the  mortgage 
was  given  as  a  cover  of  the  stock-  of  goods  from  other  credit- 
ors, or  as  a  sham,  or  for  any  purpose  of  the  mortgagees  or 
their  attorneys  other  than  to  secure  the  debt. 

The  defendant  testified  very  readily  as  to  the  manner  in 
which  he  had  treated  the  stock  after  giving  the  mortgage,  and 
to  other  facts  bearing  against  its  validity,  and  in  this  as  in 
some  other  disclosures,  such  as  his  motive  "  to  gain  time,"  etc., 
it  is  apparent  that  he  was  an  inexperienced,  careless,  yet  frank 
and  honest  man. 

This  brief  reference  to  the  main  points  of  the  evidence  is 
suflScient  to  show  that  the  circuit  court  properly  found  that 
the  mortgage  was  not  given  with  intent  to  defraud  creditors^ 
or  at  least  to  show  that  the  evidence  does  not  clearly  prepon- 
derate against  such  finding.  The  law  in  respect  to  fraud  in 
sales  and  mortgages  is  so  well  settled  and  so  unquestionable 
that  it  would  be  supererogation,  and  an  exhibition  of  legal 
pedantry,  to  cite  authorities. 

In  respect  to  the  constitutional  and  jurisdictional  questions 
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raised  on  the  argument,  the  decision  of  the  main  question 
above  indicated,  perhaps,  renders  it  unnecessary  to  decide 
.them;  but  we  may  intimate  that  we  think  the  construction 
given  to  the  act  creating  the  new  circuit,  by  the  learned  coun- 
sel of  the  appellant,  is  correct;  and  it  does  not  appear,  from 
the  statute  allowing  an  attachment  upon  debts  not  due,  that 
judgment  in  personam  against  the  debtor  is  authorized  to  be 
rendered  before  the  debt  becomes  due.  There  may  be  an  im- 
perfection in  the  statute  in  not  providing  what  shall  be  done 
with  the  property  in  the  mean  time,  which  ought  to  be 
remedied  by  amendment  The  reference  to  proceedings  in 
common  actions  would  certainly  give  no  authority  to  render 
judgment  for  a  debt  not  due,  because  in  no  actions  conceivable 
is  there  any  such  right  given  or  implied. 

By  the  Court. —  The  judgment  of    the  circuit  court  is 
afSrmed. 


JsNxiNB  and  others  vs.  Davis  and  another,  imp. 

January  17  —  February  7,  1882. 

Finding  supported  by  evidence.    Estoppel, 

The  evidence  in  this  case  (stated  in  the  opinion)  justifies  a  finding  that  the 
sale  of  goods  in  question  was  made  by  plaintififis  to  the  defendants  as 
copartners,  and  not  to  one  of  them  individually;  and  it  shows  facts 
estopping  all  tiie  defendants  from  denying  that  the  sale  was  to  the  firm. 

APPEAL  from  the  Circuit  Court  for  Winnebago  County. 

Action  by  Ja/inee  Jenkins^  O.  F.  Swift  and  J.  H.  Jenkins 
against  C.  W.  Davis^  David  Jones  and  A.'B.  Crane,  for  the 
sum  of  $1,327.83,  alleged  to  be  due  the  plaintiffs  from  the  de- 
fendants for  ^' goods,  wares  and  merchandise  and  personal 
property,"  sold  and  delivered  by  the  former  to  the  latter 
about  December  21,  1872,  at  Oshkosh,  in  this  state.  The 
complaint  alleges,  that^  at  the  time  of  such  sale  and  delivery, 
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the  plaintiffs  were  partners  in  business  nnder  the  name  of 
J.  Jenkins  &  Co.;  that  the  defendants  were  also  partners  iu 
business  at  the  same  time;  and  that  the  goods,  etc.,  so  sold 
and  delivered,  were  enjoyed  and  used  by  the  defendants  in 
their  partnership  business.  The  joint  answer  of  Davis  and 
Jones^  after  a  general  denial,  alleged  that  at  the  time  men- 
tioned in  <he  complaint,  the  defendant  Crane  and  the  plaintiffs 
were  partners  in  business  under  the  name  of  James  Jenkins 
&  Co. ;  that  said  firm  owned  the  property  described  in  the 
complaint  until  the  sale  hereinafter  mentioned;  that  the  busi- 
ness of  said  firm  had  never  been  settled;  and  that  on  or  about 
the  16th  of  December,  1875,  said  firm  sold  and  delivered  said 
property  to  the  defendant  Crane,  and  to  no  other  person  what- 
soever. The  separate  answer  of  Crane  contained  the  same 
allegations  as  that  of  his  co-defendants.  Each  of  the  defend- 
ants filed  his  affidavit  denying  the  alleged  partnership  of  the 
defendants.  The  cause  was  tried  by  a  referee,  who  fonnd 
severally  each  of  the  facts  alleged  in  the  complaint,*  and  also 
found  that  at  the  time  of  the  sale  in  question  the  defendant 
Crane  was  not  a  partner  with  plaintiffs.  As  a  conclusion 
of  law,  he  held  that  plaintiffs  were  entitled  to  recover  from 
the  defendants  the  sum  demanded  in  the  complaint.  The  de- 
fendants Davis  and  Jones  excepted  to  each  of  the  findings  of 
fact  and  to  the  conclusion  of  law;  and,  the  referee's  report 
having  been  confirmed,  and  judgment  entered  accordingly, 
they  appealed  therefrom. 

For  the  appellants  there  was  a  brief  by  C.  W.  Felker^  their 
attorney,  with  W.  B.  Felker^  of  counsel,  and  oral  argumept 
by  W.  B.  Felker. 

Oabe  B(yucky  for  the  respondents. 

Obton,  J.  The  referee  was  clearly  warranted  from  the  evidence 
in  finding  that  the  plaintiffs,  the  two  Jenkinses  and  one  Swiftj 
were  partners,  nnder  the  name  of  J.  Jenkins  &  Co.,  and  that  the 
defendant  Crcme  was  not  a  member  of  said  firm,  when  they 
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owned  and  sold  the  property.  The  principal  contention  by  the 
defendants  was,  that  the  plaintiffs  sold  the  property  to  Crane 
alone,  and  not  to  the  defendants  Davis^  Crane  and  Jones. 
It  is  insisted  that  at  the  time  Crane  purchased  the  property 
of  the  plaintiffs,  the  partnership  of  the  defendants  had  not 
been  formed,  and  was.  only  in  contemplation,  and  that  Crane 
purchased  this  property  for  himself,  to  put  into  the  concern  as 
part  of  his  stock,  and  be  used  in  the  business  of  the  iirm  after 
the  partnership  should  be  formed;  and  that  the  defendants 
Davis  and  Jones  did  not  authorize  the  purchase,  and  the  firm 
did  not  become  liable  to  pay  for  the  s^me. 

The  evidence  was  somewhat  conflicting,  but  we  think  it  was 
sufficient  to  justify  the  referee  in  finding  the  main  fact,  that 
^  the  plaintiffs  sold  to  the  defendants  the  goods,  wares  and  mer- 
chandise as  alleged  in  the  complaint."  A  list  with  the  prices 
of  the  property  was  made  out  in  the  form  of  a  bill,  headed, 
*^Sold  by  J.  Jenkins  &  Co.  to  Crane,  Jones  &  Davis,"  on  the 
sixteenth  day  of  December,  and  delivered  to  Grane^  and  Crane 
showed  it  to  Davis  and  Jones^  and  delivered  it  to  Davis  about 
the  same  time.'  A  few  days  before,  Davis  and  Crane  called 
upon  the  plaintiffs  to  ascertain  the  condition  and  value  of  the 
property  as  well  as  the  prices  asked;  and  it  was  then  and  there 
agreed  that  the  property  should  be  taken  as  suitable,  except 
that  some  objection  was  made  as  to  the  groceries,  because 
Jones  was  in  the  business  of  selling  groceries;  and  when  the 
property  was  to  be  made  use  of,  the  groceries  were  used  in  the 
family  of  Crane.  Davis  kept  this  bill  after  it  was  delivered 
to  him,  and  no  objeotion  was  ever  made  to  the  plaintiffs  by 
either  him  or  Jones  as  to  the  form  in  which  it  was  made  out. 
The  account  for  the  property,  in  conformity  with  this  list  or 
bill,  was  entered  in  the  books  of  the  plaintiffs  on  the  2l8t  day 
of  December.  The  property  went  into  the  concern  of  Crane^ 
Davis  c&  JoneSy  or  Davis^  Crane  <&  Jones^  at  the  prices  named 
in  that  list.  Crane  testified  that  Davis  objected  to  the  form 
of  the  bill  in  respect  to  its  being  made  out  against  the  firm, 
and  that  he  notified  the  plaintiffs  thereof,  and  that  they  prom- 
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ised  to  correct  it  and  have  the  goods  charged  to  him  alone; 
but  this  is  positively  denied  by  the  plaintiffs. 

It  was  in  evidence  that  meats  were  purchased  from  one 
Wakeman  and  charged  to  the  firm  between  the  20th  and  24th 
of  December,  and  that  both  Davis  and  Jones  inspected  the 
meats  before  the  purchase,  and  they  were  afterwards  paid  for 
by  the  firm;  that  on  the  17th  and  18th  of  December  the 
horses,  which  constituted  a  part  of  the  purchase,  were  shod  by 
one  Sanford,  a  blacksmith;  and  that  about  that  time  several 
articles  of  hardware  were  purchased  by  the  firm  of  Sanford, 
and  both  the  shoeing  and  these  articles  were  charged  to  the 
firm,  and  afterwards  paid  for  by  the  firm. .  The  defendants  do 
not  agree  in  their  testimony  as  to  the  day  when  the  partner- 
ship was  formed.  Crane  fixes  it  on  the  26th  of  December; 
Davis  and  Jones  on  the  23d  or  2ith.  All  the  property  except 
the  groceries  went  into  the  use  of  the  firm,  and  the  firm,"  when 
they  had  finished  their  business  of  getting  out  logs,  sold  it  to 
Crane;  but  Crane  testified  that  he  sold  it  to  the  firm  after  he 
bought  it  of  the  plaintiffs.  The  plaintiffs  testified  positively 
that  they  sold  the  property  to  and  solely  on  the  credit  of  the 
firm,  and  that  they  would  not  have  sold  it  to  Crane  alone,  be- 
cause he  was  irresponsible. 

These  facts  strongly  tend  to  show  that  the  partnership  of  the 
defendants  was  formed  before  this  })urchase  was  made,  and  that 
the  defendants  had  held  themselves  out  to  the  plaintiffs,  and  to 
others,  as  a  partnership  before  such  purchase,  and  that  they 
jointly  purchased  the  property,  and  acquiesced  in  the  form  and 
manner  in  which  it  was  charged  to  the  firm ;  and  it  would  seem 
that  they  should  be  estopped  from  now  denying  that  they  pur- 
chased the  property.  The  law  upon  the  subject  is  unquestion- 
able. Parsons  on  Part,  134;  Kelleher  v.  Tisdale,  23  III,  405; 
Oilpin  V.  Temple^  4  Harr.  (Del.),  190;  Eohinson  v,  Green^  6 
id.,  115;  Bvppey  v.  Evans^  22  Mo.,  157;  Welsh  v.  Speakman^ 
8  W.  &  S.,  267. 

By  the  Cowrt.  —  The  judgment  of  the  circuit  court  is 
afllriped. 
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Ballou,  Administratrix,  vs.  The  Chicago,  Milwaukee  & 
St.  Pattl  Railway  Company. 

January  18 — February  7, 1882. 

Railroads.    Negligence  qf  one  company  in  respect  to  construction  of  freight 
ears  of  other  companies  used  on  its  road, 

1.  In  an  action  against  a  railway  company  (under  sec.  1816,  R.  S.),  for  in- 

juries to  an  employee,  where  the  whole  evidence  shows  beyond  dispute 
that  the  sole  cause  of  the  ii^'uries  was  the  use  of  one  bolt  of  insufficient 
length  in  fastening  a  slat  of  the  ladder  of  a  freight  car,  together  with  the 
somewhat  decayed  condition  of  the  wood  at  the  place  of  such  bolt,  and 
that  there  was  no  external  indication  of  these  defects,  and  the  person  in- 
jored  had  been  frequently  in  charge  of  the  same  car  and  in  the  habit  of 
using  Uie  same  ladder — there  was  no  error  in  directing  a  nonsuit 

2.  One  railroad  company  recdving  a  loaded  car  from  another,  and  running  it 

upon  its  own  road,  is  not  bound  to  repeat  the  tests  which  are  proper  to 
be  used  in  the  original  construction  of  such  a  car,  but  may  assume  that 
fidl  parts  of  the  car  which  appear  to  be  in  good  condition,  are  so  in  fact. 
Taylor,  J.,  dissents  from  the  judgment 

APPEAL  from  the  Circuit  Court  for  Winnebago  County. 

Action  for  injuries  to  plaintiff's  intestate,  causing  his  death. 
The  case  is  thus  stated  by  Mr.  Justice  Cassoday: 

"At  the  time  of  his  death,  the  intestate  was  employed  as 
brakeman  on  a  regular  freight  train  of  the  defendant,  run  be- 
tween Oshkosh  and  Fort  Howard,  tinder  the  conductorship  of 
one  Sykes,  and  had  been  in  such  employ  for  three  years. 
On  the  day  previous  to  his  death,  freight  car  No.  67,  belong- 
ing to  the  Green  Bay  &  Minnesota  Raikoad  Company, 
was  taken  by  the  train  upon  which*  the  deceased  was  em- 
ployed, from  that  company  at  Fort  Howard  Junction,  loaded 
with  charcoal,  and  drawn  to  Fort  Howard,  and  from  there  it 
was  taken  in  the  train,  on  the  return  trip,  to  Depere,  to  which 
place  it  was  consigned,  and  was  there  left  On  the  return  of  this 
train  from  Oshkosh  the  next  day,  it  stopped  at  Depere,  and, 
VoL.LIV-17 
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leaving  the  larger  part  of  the  train  on  the  main  track,  the  en- 
gine No.  29  and  tender  passed  onto  the  side  track  or  switch, 
and  the  deceased  hitched  this  car  No.  57  to  the  front  of  the 
engine,  and  then  the  engine  backed  out  onto  the  main  track 
and  started  to  get  another  car,  going  up  to  near  BoUes'  side 
track  with  No.  57  attached,  and  the  deceased  riding  upon  the 
top  of  it,  when  it  stopped,  and  the  deceased  climbed  down  the 
ladder  at  the  north  end  of  this  No.  57  (being  the  forward  end) 
and,  turning  the  switch,  gave  the  ordinary  signal  with  his  hand 
to  the  engineer  to  go  ahead,  and  said,  'Go  ahead,  Fred!'  which 
he  did;  and  then  while  the  engine,  together  with  this  car  No. 
57,  was  moving  at  the  rate  of  two  or  three  miles  an  hour,  the 
deceased,  being  upon  the  grouud,  seized  one  of  the  rounds  of 
this  same  ladder  with  his  left  hand,  and  then  reached  another 
round  with  his  right  hand,  and,  giving  a  spring,  struck  the 
"bumper  with  his  left  foot,  when  one  of  the  slats  or  rounds 
vof  the  ladder,  about  seven  feet  from  the  ground,  which  he  had 
'hold  of,  gave  way,  and  he  fell  backward  upon  the  track,  and 
car  No.  57  ran  over  him,  and  killed  him  instantly.  The  dis- 
tance between  the  place  where  the  car  stood  when  the  signal  was 
•given,  and  the  place  to  which  it  was  going  to  get  the  other  car, 
•was  some  eight  or  ten  rods,  and  the  surface  of  the  ground  in 
the  space  between  was  level,  except  the  tracks,  and  there  was 
410  difficulty  in  walking  over  it. 

"  The  slat  or  round  which  gave  way  was  about  three  feet  long, 
two  inches  wide,  and  one  inch  and  a  quarter  thick  at  one  end, 
«nd  one  inch  and  thr.ee-eighth8  at  the  other  end,  and  was  made 
of  oak  timber.  The  ladder  consisted  of  four  slats  or  rounds  of 
this  size,  fastened  at  each  end  witji  screw  bolts,  to  oak  stanch- 
ions standing  upright  near  the  middle  df  the  ^nd  of  the  car, 
and  forming  a  part  of  the  end  of  the  car,  as  timbers  or  stud- 
ding, the  lower  ends  being  in  stake  holes,  as  it  had  previously 
been  a  flat  car.  The  bolts  were  three-eighths  or  seven-six- 
teenths of  an  inch  thick;  and  the  one  that  came  out  only  passed 
into  the  stanchion  about  one-half  of  an  inch  of  the  threads, 
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whereas  it  should  have  passed  in  to  the  extent  of  one  and  a 
half  or  two  inches.  The  bolt  did  not  break,  but  pulled  out  of 
the  stanchion,  with  the  threads  of  the  screw  filled  with  the 
wood.  A  small  portion  of  the  stanchion,  at  the  place  where  the 
screw  went  in,  was  decayed,  and  another  hole  indicated  that  a 
screw  had  previously  broken  off.  This  decay  near  the  screw, 
and  the  hole,  were  concealed  from  observation  by  the  slat  or 
round  while  the  same  was  in  place  and  before  it  gave  way.  The 
same  train,  with  the  same  brakeman,  had  been  in  the  habit  of 
handling  this  same  car,  No.  67,  once  or  twice  a  week  during 
the  year  previous.  The  accident  occurred  between  three  and 
four  o'clock  in  the  afternoon  of  *  a  nice,  bright  day.'  The 
brake  on  car  No.  67  was  at  the  top  of  the  car,  near  the  ladder 
in  question ;  but  there  was  nothing  requiring  the  dece;^sed  to 
get  upon  the  car,  as  he  could  easily  walk  the  short  distance 
necessary  to  couple  on  the  other  car. 

"  The  deceased  had  frequently  ascended  and  descended  the 
ladder  in  question,  and  others  on  other  coal  cars  of  the  Green 
Bay  &  Minnesota  road,  constructed  the  same  way  as  this,  and 
having  the  same  general  appearance,  and  was  familiar  with  the 
car  and  the  ladder.  The  train  on  which  the  deceased  was  so 
employed  had  for  a  long  time  been  in  the  habit  of  handling 
almost  daily  other  foreign  cars  having  ladders  at  the  end,  in- 
cluding cars  from  the  Baltimore  &  Ohio  Railroad,  the  Lake 
Shore  &  Michigan  Southern,  the  New  York  Central,  the  Hud- 
son River,  the  Grand  Trunk,  the  Pittsburgh  &  Fort  Wayne, 
the  Chicago,  Rock  Island  &  Pacific?,  and  other  railroads;  and 
no  injury  had  previously  been  known  to  occur  from  such  lad- 
ders or  from  any  defect  in  such  ladders. 

"  At  the  close  of  the  testimony  on  the  part  of  .the  plaintiff,  the 
defendant  moved  for  a  nonsuit  on  the  ground  that  it  appeared 
by  the  testimony  of  every  witness  that  when  the  ladder,  slat  or 
round  was  screwed  upon  the  stanchion,  no  person  looking  at 
the  head  of  the  bolt,  seeing  it  in  the  position  in  which  it  was, 
would  have  supposed,  or  been  charged  with  any  reason  to  sup- 
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pose,  that  it  was  different  from  what  it  appeared  to  be,  ^nd 
from  what  ladders  of  a  similar  description,  bolted  in  a  similar 
manner  to  that,  would  be  presumed  to  be.  The  court  granted 
the  motion  substantially  upon  the  grounds  stated,  and  in  doing 
so  the  trial  judge,  among  other  things,  said:  ^  I  understand  the 
testimony  of  the  plaintiff  [to  be]  that  the  defect  which  caused 
this  injury  was  the  drawing  out  of  the  screws  which  held  the  rung 
upon  the  stanchion.  All  the  witnesses  agree  that  substantially 
there  was  nothing  externally  that  would  indicate  that  the  bolt 
was  not  of  the  ordinary  depth  or  length  that  is  used  in  such 
places,  to  wit,  three  inches  to  three  and  a  half;  that  the  head 
would  indicate  the  diameter.  All  that  have  said  anything 
upon  the  subject  have  given  the  opinion,  and  all  the  experts, 
that  had  the  bolt  been  of  such  a  length  as  is  usual  in  such 
places,  it  would  not  have  pulled  out,  in  their  judgment. 
Clearly  and  fairly,  that  being  so,  the  evidence  to  me  shows 
conclusively  that  no  degree  of  care  that  the  railroad  would  be 
called  upon  to  exercise  would  have  discovered  the  defect,  to 
wit,  the  drawing  out  of  the  bolt'  From  the  judgment  of  non- 
suit thereupon  entered,  the  plaintiff  appealed. 

Gab6  Boucky  for  the  appellant. 

For  the  respondent  there  was  a  brief  by  William  F.  Vilas^ 
its  attorney,  with  C.  W.  Felker^  of  counsel,  and  oral  argument 
by  Mr.  Vilas, 

Cassodat,  J.  The  gist  of  the  complaint  is,  that  the  intes- 
tate came  to  his  death  by  the  wrongful  act,  negligence  and 
default  of  the  defendant,  and  without  any  fault,  carelessness 
or  negligeime  on  his  part.  The  cause  of  action  accrued  prior 
to  the  repeal  of  section  1816,  R.  S.,  and  was  expressly  saved  by 
the  repealing  act  (chapter  232,  Laws  of  1880),  and  hence  must 
be  governed  by  that  section.  The  intestate  was,  at  the  time  he 
was  killed,  a  servant  of  the  defendant,  and  the  only  question 
to  be  determined  is,  whether  his  death  was  caused  by  reason 
of  the  negligence  of  any  other  agent  or  servant  of  the  defend- 
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ant,  without  contributory  negligence  on  the  part  of  the  de- 
ceased. Oumz  V.  Railway  Co.^  62  Wis.,  676.  Clearly,  under 
that  section,  the  burden  was  upon  the  plaintiff  of  proving  that 
Buch  death  was  by  reason  of  the  negligence  of  some  "  other 
agent  or  servant "  of  the  defendant  There  is  no  claim  of  any 
negligence  on  the  part  of  the  conductor  of  the  train.  There  is 
no  claim  that  the  engineer  was  negligent  in  starting  the  en- 
gine and  car,  and  running  them  in  the  manner  and  with  the 
6})eed  he  did.  On  the  contrary  the  evidence  is  undisputed 
that  he  started  them  in  pursuance  of  the  signal  and  command 
of  the  deceased.  Manifestly  the  only  defect  which  at  all  con- 
tributed to  the  injury  was  the  shortness  of  the  bolt  fastening 
the  slat  or  Vound  in  question  to  the  standard  or  stanchion. 

Was  the  defendant  guilty  of  negligence  by  taking  that  car 
.  loaded  with  charcoal  from  another  railroad  and  handling  it  as 
it  did!  A  very  careful  reading  and  rereading. of  the  printed 
case  forces  upon  us  the  conviction  that  the  learned  circuit 
judge's  summary  of  the  evidence  above  given,  as  to  the  de- 
fendant's negligence,  is  substantially  correct.  It  is  true,  the 
evidence  tended  to  show  that  the  heads  of  such  bolts  indicate 
their  size,  and  that  the  head  of  the  bolt  in  question  indicated 
that  it  was  three-eighths  or  seven-sixteenths  of  an  inch  thick, 
whereas  such  bolts  were  ordinarily  one-half  an  inch  thick. 
But  the  difference  was  very  slight,  and,  as  stated  by  the  trial 
judge,  there  was  no  breakage  of  the  bolt,  but  it  pulled  out 
solely  by  reason  of  being  too  short,  and  hence  not  having  pen- 
etrated the  stanchion  to  a  sufficient  depth.  From  the  evidence 
it  is  clear  that  had  the  penetration  been  of  sufficient  depth  it 
would  not  have  broken  nor  pulled  out.  It  is  true  that  one  of 
the  witnesses,  who  had  once  been  discharged  from  the  defend- 
ant's employ,  and  testified  with  an  apparent  bias,  did  say,  in 
one  portion  of  his  testimony,  that  the  head  of  the  bolt  indi- 
cated that  it  was  too  short;  but  after  a  rigid  cross  examination 
he  was  compelled,  reluctantly,  to  admit,  what  all  the  other 
witnesses  most  clearly  state,  and  what  reason  fully  corroborates, 
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and  that  is,  that  no  <Mie  coald  tell  from  simplj  looking  at  the 
bead  of  the  bolt  what  its  length  was. 

It  is  trae,  one  of  the  witnesses  states  that  he  examined  the 
other  rounds  in  the  ladder  on  this  car,  and  the  bolts,  and  that 
they  seemed  to  be  half-inch  bolts.  It  does  not  appear,  how- 
ever, that  the  heads  of  such  other  bolts  were  any  larger  than 
the  one  in  question.  On  the  contrary,  it  was  stated  on  the 
argument,  without  any  dissent,  that  the  evidence  indicated 
that  the  heads  of  the  bolts  were  apparently  alike.  This  we 
assume  to  be  correct,  especially  as  it  was  stated  without  con- 
tradiction that  much  of  the  evidence  was  not  printed.  But 
even  if  there  was  a  slight  difference  in  the  size  of.  the  heads, 
indicating  one-eighth  or  one-sixteenth  of  an  inch  difference  in 
the  size  of  the  bolt«,  yet,  since  it  is  clear  from  the  evidence 
that  the  injury  did  not  result  from  insuflSciency  in  size,  it 
would  seem  to  be  immaterial.  It  is  true,  as  urged  by  the 
learned  counsel  for  the  plaintiff,  that  there  was  some  discolor- 
ation on  the  stanchion  just  below  the  slat  or  round  in  question, 
and  immediately  under  the  place  where  the  bolt  in  question 
penetrated  the  same,  caused  by  water  and  rust  passing  down 
between  the  slat  or  round  and  the  stanchion.  But,  from  the 
evidence,  such  discoloration  seems  to  be  quite  common,  and 
does  not  necessarily  imply  rot  or  substantial  decay.  The  car 
was  rough,  and  so  was  the  use  to  which  it  was  put;  but  rough- 
ness in  appearance  does  not  necessarily  imply  want  of  strength. 

Had  the  conductor,  or  any  other  agent  or  servant  of  the  de- 
fendant, prior  to  the  injury,  known  of  the  shortness  of  the 
bolt,  and  the  condition  of  that  part  of  the  stanchion  directly 
under  the  slat  or  round,  as  they  were  revealed  on  examination 
after  it  came  off,  then  such  use  after  such  knowledge  would 
have  been  negligence  within  the  meaning  of  the  statute;  and 
in  such  case,  if  the  deceased  was  free  from  contributory  negli- 
gence, there  would  be  no  question  but  that  the  plaintiff  could 
recover.  But  the  evidence  fails  to  show  that  any  agent  or  serv- 
ant  of  the  defendant  had  any  such  knowledge,  or  any  knowl- 
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edge,  of  any  condition  of  the  ladder  or  car,  perceivable  to  the 
eye,  which  would  naturally  induce  a  man  of  ordinary  skill  in 
such  matters,  in  the  exercise  of  ordinary  care,  to  discover  the 
precise  defect  which  led  to  the  injury.  Of  course,  it  was  dis- 
coverable by  taking  out  the  bolts  and  looking  beneath  the 
slats  or  rounds.  So  the  sufficiency  of  the  bolts,  as  to  length 
as  well  as  size,  might  have  been  determined  by  the  application 
of  a  heavy  weight,  or  by  a  strong  man,  or  some  machine, 
wrenching  the  same.  Assuming  that  some  such  test  should 
have  been  applied,  the  questions  would  remain,  when,  by 
whom,  and  how  frequently?  If  properly  tested  by  the  manu- 
facturer, then  is  it  to  be  repeated  by  the  purchaser  and  every 
one  who  uses  the  same?  and  if  so,  shall  he  go  beyond  ordinary 
inspection,  while  at  rest  or  in  use,  to  the  extent  of  unmaking 
what  has  already  beei)  made? 

There  is  much  propriety  in  the  law  exacting  rigid  tests  to 
the  different  parts  in  the  first  instance,  and  while  a  car  is  in 
the  process  of  manufacture,  which  would  be  impracticable,  if 
not  impossible,  to  repeat  every  time  a  loaded  car  passed  from 
one  railway  company  to  another.  Is  one  railroad  company,  re- 
ceiving a  loaded  car  from  another  railroad  company,  bound  to 
assume  that  such  car  was  not  properly  made;  that  the  mate- 
rials used  in  its  construction  were  unsuitable  or  defective;  that 
the  workmanship  was  unskillful?  Or  may  the  company  so  re- 
ceiving properly  assume  that  such  loaded  car  was  skillfully 
made  of  suitable  materials,  and  that  all  the  requisite  tests  in 
the  manufacture  of  such  car  had  been  applied?  Is  the  com- 
pany so  receiving  bound  not  only  to  use  such  care  as  is  re- 
quired of  those  handling  and  drawing  such  car,  but  also  such 
care  as  is  required  of  the  manufacturer  in  the  selection  of  ma- 
terials, the  application  of  tests,  and  the  exercise  of  skill  in 
the  building?  May  not  the  company  so  receiving  such  loaded 
car,  and  without  being  chargeable  with  negligence,  assume 
that  all  parts  of  such  car  which  appear  to  be  in  good  condi- 
tion are  in  such  condition?    Is  the  law  so  exacting  as  to  the 
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management  of  railroad  trains  as  to  impute  negligence  in  not 
discovering  what  ordinary  care  would  fail  to  detect!  Is  the 
law  so  stringent  in  such  a  case  as  to  infer  negligence  without 
any  omission  of  duty?  Keference  to  the  authorities  may  aid 
us  in  the  solution  of  some  of  these  questions. 

In  Wedgwood  v.  Railway  Co,y  41  Wis.,  478,  the  brakeman 
was  injured  while  coupling  freight  cars  by  a  large  and  long 
bolt  being  out  of  place,  and,  as  alleged,  unnecessarily  project- 
ing. It  was  there  held  that  "a  master  is  liable  for  injuries 
suffered  by  his  servant,  where,  by  his  own  negligence  or  mal- 
feasance, he  has  enhanced  the  risk  to  which  the  servant  was 
exposed  beyond  the  natural  risk  of  the  employment,  or  has 
knowingly^  and  without  informing  the  servant^  used  defective 
machinery  which  has  caused  the  injury."  On  a  subsequent 
appeal  of  the  same  case,  it  was  held,  in  effect,  that  such  pro- 
jection of  the  bolt,  if  a  defect,  was  an  obvious  one,  readily 
detected  by  inspection,  and  hence  that  negligence  might  be 
inferred  without  the  plaintiff  proving  that  the  defendant  had 
actual  notice  of  such  defect  In  this  respect  the  case  was 
clearly  distinguishable  from  the  one  before  us. 

In  Smith  V.  Railway  Co,j  42  Wis.,  520,  the  brake-staff  or 
rod  on  a  wood  train  broke  just  below  the  cog-wheel,  near  the 
top  of  the  car,  on  account  of  an  old  crack  or  seam  in  the  same, 
in  consequence  of  which  the  plaintiff,  who  was  brakeman  on 
the  train,  was  thrown  upon  the  track  and  suffered  severe  in- 
juries. The  plaintiff  in  that  case  obtained  a  special  verdict 
^  and  judgment  in  his  favor;  but  it  was  reversed  "for  the  reason 
that  there  was  no  evidence  which  warranted  the  jury  in  finding 
that  the  defendant  was  guilty  of  negligence  in  not  applying  a 
proper  and  sufficient  test  to  the  brake-rod,''  notwithstanding 
the  jury  did  find  "  that  the  defendant,  by  the  exercise  of  ordi- 
nary care,  skill  and  diligence,  might  have  known  of  the  de- 
fect," though  it  did  not.  It  did  not  appear  whether  the  car 
with  the  defective  rod  had  been  purchased  by  the  company  or 
manufactured  in  its  shops.    "  It  was  &  new  flat  car,  which  had 
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been  taken  into  the  train  but  two  or  three  days  prior  to  the 
accident,  and  appeared  to  be  a  good  car."  It  appeared  that 
the  company  applied  the  ordinary  tests  in  mannfactaring  cars, 
and  the  ordinary  inspection  on  the  pnrchase  of  oars.  Bnt  the 
opinion  states  that,  apparently,  ^^  the  defect  in  the  brake-rod 
was  a  latent  one,  which  would  not  likely  be  detected  or  dis- 
covered by  the  usual  examination  or  inspection  of  the  car," 
and  that  "it  would  undoubtedly  be  impracticable  to  apply 
tests  to  every  brake-rod  which  is  used  upon  defend'ant's  cars, 
and,  if  compatible  with  the  nature  of  the  business,  would  be 
of  doubtful  utility.  There  should  be  at  least  some  testimony 
tending  to  show  that  the  tests  applied  to  determine  the  suffi- 
ciency of  the  brake- rod  were  inadequate,  and  not  in  accordance 
with  the  most  approved  methods,  to  justify  the  finding  of  the 
jury."  Page  525.  Again  the  court  said:  '*  The  servant,  then,  * 
takes  the  risks  of  the  employment,  and  of  a  failure  of  the 
machinery ^t>m  any  latent  defect  not  discovered  by  practical 
tests."  Page  526.  Such  was  the  language  of  this  court  as  to 
the  degree  of  care  requisite  in  a  railroad  company  using  cars 
manufactured  or  purchased  by  the  company  so  using  the  same. 
Certainly  the  rule  cannot  be  less  favorable  to  a  railway  com- 
pany which  neither  manufactured  nor  purchased  the  defective 
car,  but  merely  received  it,  loaded  with  charcoal,  from  another 
company,  for  the  simple  purpose  of  drawing  it  to  the  place  of 
consignment  and  then  returning  the  empty  car. 

In  Morrison  v.  Construction  Co,^  44  ^Wis.,  405,  the  injury 
was  caused  by  the  breaking  of  a  wheel  under  a  freight  car  in  the 
train,  which  threw  the  car  containing  the  plaintiff's  horses 
from  the  track.  The  track  was  in  good  order;  the  wheel  had 
been  used  only  a  short  time,  and,  upon  inspection  after  the  acci- 
dent, showed  no  flaw  or  defect;  and  there  was  no  evidence, 
except  the  mere  fact  of  its  breaking,  which  tended  to  show 
negligence  of  the  company,  and  it  was  "  held  that  there  was  no 
error  in  directing  a  verdict  for  the  defendant."  It  is  true,  the 
liability  of  the  defendant  in  that  case  was  limited*  by  the  con- 
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tract  of  carriage,  but  that  does  not  render  the  decision  inappli- 
cable, becanse  it  was  made  to  ^^tnm  and  be  determined  npon 
the  question  whether  the  defendant  was  careless,  negligent  or 
in  fault  in  producing  the  injury  complained  of."    Page  409. 

In  Steffen  v.  Railway  Co.y  46  Wis.,  266,  the  late  chief 
justice  said:  "There  maybe  latent  risks  in  an  employment 
Where  these  are  known  to  the  master,  it  is  his  duty  to  notify 
the  servant;  but  when  they  arise  from  no  negligence  of  the 
master,  biit  are  incident  to  the  nature  of  the  service,  and  un- 
known to  the  master  through  no  negligence  of  his,  the  risk  is 
with  the  servant,  not  with  the  master.''  In  E.  St  L.  P.  <&  P. 
Co.  V.  'Hightower^  92  111.,  139,  the  fireman  was  injured  by 
reason  of  a  defective  blow-off  pipe,  and  the  court  held:  "A 
servant  cannot  recover  of  his  employer  damages  for  an  injury 
received  while  in  the  discharge  of  his  duty,  from  a  defect  in 
machinery  used,  without  showing  that  the  employer  had 
knowledge,  or  might  have  had  knowledge,  of  the  defect  by 
the  use  of  reasonable  diligence."  /.,  B,  <&  W.  Railway  Co, 
V.  Toy,  91  111.,  474. 

In  De  Graff  v.  Railroad  Co.,,  76  N.  T.,  125,  the  brakeman 
on  a  freight  train  was  injured  by  reason  of  the  breakage  of 
the  chain  in  applying  the  brake.  From  the  plaintiff's  evidence 
it  appeared  that  the  "  company's  inspectors  were  in  the  habit 
of  examining  the  brake  chains  to  see  if  they  were  in  their 
place  and  apparently  soundy  htU  did  not  test  their  Btr&ngthP 
The  court,  however,  from  all  the  evidence,  "  held  that  the  evi- 
dence justified  a  finding  that  there  was  some  defect  in  the 
chain,  but  not  that  it  was  defective  when  put  in,  or  that 
it  could  have  been  discovered  by  the  exercise  of  ordinary  care, 
or  that  such  care  was  not  used;  and  that,  therefore,  a  refusal 
to  nonsuit  was  error." 

In  Warner  v.  Railway  Co.,  39  N.  T.,  468,  the  plaintiff  was 
injured  by  reason  of  the  fall  of  a  defective  railroad  bridge,  but 
it  appeared  that  "the  defect  was  such. as  was  not  apparent, 
and  of  which  it  had  no  notice,"  and  it  was  held  that  die  rail- 
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way  company  was  not  liable.  Thas  the  aathorities  seem  pretty 
clearly  to  establish  the  rnle  that  where  the  ii^'ftry  is  the  result 
4>f  A  latent  defieet,  of  which  the  master  has  no  prior  knowledge, 
and  which  was  not  discoverable  by  the  exercise  of  ordinary 
care,  such  master  will  not  be  held  liable.  Here,  as  we  have 
noticed,  the  car  having  the  defective  ladder  was  not  manu- 
factured by  and  did  not  belong  to  the  defendant.  It  may  be 
that  the  ladder  was  not  constructed  in  the  most  approved 
method. 

In  Baldwin  v.  Eailioay,  50  Iowa,  680,  it  was  held  that  "  it 
does  not  constitute  negligence  for  a  railway  company,  in  the 
ordinary  course  of  business,  to  receive  and  ti*ansport  the  cars 
of  other  roads,  in  general  use,  which  may  not  be  constructed 
with  the  most  approved  appliances,  and  the  transportation  or 
use  of  such  cars  by  the  company  is  one  of  the  risks  which  an 
employee  assumes  in  undertaking  the  employment"  In  such 
case  it  would  seem,  upon  principle,  that  the  company  so  re- 
ceiving a  loaded  car  from  another  company  is  entitled  to  the 
benefit  of  the  presumption  that  such  car  had  been  properly 
constructed  of  suitable  material,  and  had  passed  the  inspection 
of  some  one  of  ordinary  skill  in  such  matters,  and  was  reason- 
ably fit  for  the  use  to  which  it  was  devoted  when  so  received. 
See  Davis  v.  Railroad^  20  Mich.,  106.  Certainly  a  railroad 
company  is  not  required,  under  all  circumstances,  to  make  use 
only  of  the  safest  known  appliances  and  instruments,  and  to 
be  held  responsible  for  any  failure  to  discard  what  is  not  such, 
and  supply  its  place  with  something  better  and  safer.  Ft. 
TT.,  /.  &  8.  R.  R.  Co.  V.  GildersUeoe,  33  Mich.,  133.  To 
hold,  in  such  a  case,  that  a  railway  is  liable,  and  to  apply  such 
a  rule  to  a  company  receiving  a  loaded  car  from  another  rail- 
road, would,  in  many  instances,  operate  as  a  prohibition  upon 
interstate  commerce.  The  company  is  not  to  be  treated  as  the 
guarantor  of  the  sufficiency  and  safety  of  the  cars  and  machin- 
ery of  the  train,  but  as  responsible  only  where  the  injury  is 
without  fault  of  the  employee,  and  the  result  of  the  neglect  of 
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that  ordinary  and  reasonable  care  and  diligence  in  furnishing 
sufficient  and  safe  cars  and  machinery  for  the  train,  which  ap- 
pertains to  that  particular  branch  of  business,  if.  B.  <&  L. 
E,  Rail/road  Co.  v.  Barber,  5  Ohio  St,  641. 

It  appears  from  the  testimony  that  the  ladder  in  question 
was  almost  in  constant  use,  not  by  the  engineer,  nor  so  much 
by  the  conductor,  but  by  the  brakcman.  The  straining  test 
was  necessarily  applied  whenever  the  brakeman  ascended  or 
descended  the  ladder  in  question.  Such  constant  use  was  nec- 
essarily by  men  having  eyes,  and  hence,  when  the  car  was 
in  use,  the  ladder  must  have  received  frequent  inspection. 
The  defendant  company  could  only  inspect  and  test  by  the 
agency  of  some  employee  present  at  the  ladder.  The  brake- 
man  was  such  employee,  and  apparently  the  only  one  having, 
at  the  time  in  question,  charge  of  the  brake  on  the  car,  as  he 
had  frequently  had  before,  and  necessarily  tested  and  inspected 
the  ladder  the  insufficiency  of  which  is  now  complained  of. 
His  inspection  and  testing  was  the  company's  inspection  and 
testing.  His  failure  to  discover  any  visible  indications  of  in- 
sufficiency, while  so  inspecting  and  testing,  was  no  more  cul- 
pable in  the  company  than  in  himself.  Is  it  logical  to  hold 
that,  in  such  practical  testing  and  inspection,  his  failure  to 
notice  visible  indications  of  insufficiency  was  the  exercise  of 
ordinary  care,  and  yet  that  the  invisible  entity  known  as  the 
corporation,  looking  through  his  eyes,  and  using  his  feet  and 
hands,  as  much  as  any  other  servant  of  the  company,  was 
guilty  of  negligence  in  omitting  to  detect  and  guard  against 
what  he  failed  to  discover?  Was  the  insufficiency  of  the  ladder 
latent  as  to  the  brakeman  using  the  sanie,  but  patent  as  to  the 
company  for  whom  he  so  used  it?  Or  can  it  be  said  that  the 
company  was  in  the  exercise  ol  ordinary  care  so  far  as  inspect- 
ing and  testing  by  its  brakeman  present  at  the  ladder  was  con- 
cerned, but  negligent  by  reason  of  the  failure  of  some  unnamed 
servant,  not  present,  to  apply  some  unnamed  test? 

These  brakemen,  to  use  the  language  of  Ryaiy,  C.  J.,  in 
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Stefen  v.  Bailway  Co.^  supra,  "  appear  to  have  been  em- 
ployed to  perform  this  very  duty  ...  at  the  locv^  in  quo?^  Is 
the  staudai'd  of  ordinary  care  of  the  corporation  acting  through 
the  brakeman,  on  the  part  of  the  company,  so  much  more 
stringent  than  on  the  part  of  the  brakeman  acting  for  himself, 
and  in  view  of  his  own  personal  safety  and  life?  In  the  Ohio 
case  cited,  the  conductor  sued  the  company  for  injuries 
sustained  by  reason  of  defective  cars,  but  he  was  "  held  to  ordi- 
nary and  reasonable  care  and  diligence,  not  only  in  the  manage- 
ment of  the  ti-ain,  but  also  in  the  due  inspection  of  the  cars, 
machinery  and  apparatus  of  the  train,  as  to  their  sufficiency 
and  safety."  Of  course,  the  company  is  required  to  use  proper 
care  in  furnishing  safe  and  sufficient  cars  and  machinery  for 
the  train,  but  that  does  not  relieve  the  employee  from  the  ex- 
ercise of  ordinary  care.  "Whether  ordinary  care  requires  such 
employee  to  inspect  or  test  the  part  of  the  car  or  machinery 
which  so  turns  out  to  be  defective,  would  seem  to  depend  very 
much  upon  the  character  of  the  particular  employment,  and 
his  relation  to  and  connection  with  such  defective  part  prior  to 
the  injury.  It  has  frequently  been  held  that  "  an  employee 
who  has  knowledge  of  defects  in  machinery  about  which  he  is 
employed,  or  who  might  know  them  by  the  exercise  of  reason- 
able care,  cannot  maintain  an  action  for  injuries  resulting  there- 
from, if  he  continues  in  the  employment  without  objection." 
Way  V.  Railroad  Co.,  40  Iowa,  341 ;  Kroy  v.  Railroad  Co., 
82  Iowa,  357;  McGVynn  v.  Brodie,  31  Cal.,  376;  Devitt  v. 
Pacific  Railroad  Co.,  60  Mo.,  302;  Dillon  v.  Railroad  Co., 
8  Dill.  C.  C,  320;  Sullivan  v.  India  Manufg  Co.,  113  Mass., 
896;  T.,  W.  cfe  W.  R.  R.  Co.  v.  Black,  88  111.,  112. 

In  Hayden  v.  Smithville  Man.  Co.,  29  Conn.,  548,  it  was 
held  that  "an  employee  cannot  recover  for  an  injury  suf- 
fered in  the  course  of  his  employment,  from  a  defect  in  the 
machinery  used  by  his  employer,  unless  the  employer  knew  or 
ought  to  have  known  of  the  defect,  and  the  employee  did  not 
know  of  it  or  had  not  equal  means  of  knowledge."    The  fair- 
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ness  of  such  a  rnle  cannot  well  be  questioned,  as  it  places  both 
parties  upon  an  equality;  and  it  is  not  materially  different 
from  the  rnle  frequently  recognized  by  this  court.  Doraey  v. 
ConstrxjLCtion  Co,y  42  "Wis.,  583;  Flannagan  v.  Railway  Co.^ 
45  id.,  98;  8.  (7.,  60  id.,  462.  See  also  Clark  v.  Railroad  Co.^ 
2  Am.  &  Eng.  Railroad  Oas.,  240;  Smith  v.  PoUer,  9  N.  W. 
Rep.,  273. 

Beyond  question,  the  fastening  of  the  slat  or  round  was  in- 
BufScient,  and  was  culpable  negligence  on  the  part  of  the  per* 
son  or  corporation  under  whose  supervision  it  was  so  fastened; 
but,  since  it  was  in  apparent  good  condition,  we  do  not  think 
the  defendant  receiving  the  car  loaded  for  transportation  and 
handling  it,  is  guilty  of  the  neglect  of  another  to  one  of  its 
servants  in  the  habit  of  handling  the  same  car,  and  having  the 
same  knowledge  and  means  of  knowledge  as  the  defendant 
Besides,  we  are  to  remember  that  at  the  time  of  the  injury  tlie 
slat  or  round  in  question  mnst  have  received  an  unusually 
severe  strain  from  the  swinging,  wrenching  method  which  the 
deceased  adopted  to  board  the  car,  which  boarding  at  the  time 
was  purely  a  matter  of  his  own  choice,  and  without  necessity. 

For  the  reasons  given,  the  judgment  of  the  circuit  court 
must  be  affirmed. 

Taylor,  J.  This  action  is  brought  to  recover  damages  for 
negligently  causing  the  death  of  Thomas  Ballou.  The  evidence 
on  the  trial  shows  that  the  deceased  had  been  a  brakeman  in 
the  employ  of  the  defendant  company  for  several  years  previous 
to  his  death,  working  on  the  appellant's  road  between  Green 
Bay  and  south  of  that  point;  and  that  he  was  killed  at  Depere 
while  assisting  in  the  moving  of  some  cars  at  that  point  His 
death  was  caused  by  the  giving  way  of  one  of  the  rungs  of  the 
ladder  while  he  was  attempting  to  ascend  the  same  to  the  top 
of  the  car.  The  ladder  was  at  the  end  of  the  car,  and  when 
the  rung  of  the  ladder  gave  way  he  fell  in  front  of  the  moving 
car,  and  was  run  over  and  instantly  killed.    It  appears  that,  in 
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order  to  mount  tho  ladder,  the  deceased  took  hold  of  one  of  the 
rungs  of  the  ladder,  threw  his  feet  upon  the  bumper,  then 
reached  up  and  seized  the  rung  above  with  his  other  hand,  and 
80  in  straightening  himself  to  get  on  the  ladder  most  of  his 
weight  would  come  upon  the  upper  hand,  and  the  rung  giving 
way  before  he  was  straightened  up  on  the  ladder,  he  necessarily 
fell  to  the  ground  and  was  run  over  by  the  car  and  killed. 

The  reason  why  the  rung  gave  way  was  apparent,  when  ex- 
amined after  the  accident  The  car  was  a  coal  car,  made  for 
hauling  charcoal,  and  was  originally  a  flat  car.  The  box  had 
been  put  on  it  by  setting  up  oak  stanchions  around  the  sides 
and  ends,  fastened  at  the  bottom  to  the  bed  of  the  car,  and  at 
the  top  by  cross-timbers,  which  supported  the  deck  or  roof  of 
the  car,  and  was  boarded  up  on  the  inside  of  the  stanchions  so 
that  the  frame- work  of  the  car  was  on  the  outside.  The  ladder 
was  made  at  one  end  by  simply  fastening  flat  slats  or  rungs  to 
two  of  the  stanchions  which  formed  the  box  of  the  car,  and 
these  slats  or  rungs  wore  fastened  to  the  stanchions,  at  each 
end,  by  a  single  bolt,  with  a  screw  at  the  end,  passing  through 
the  slat  or  rung  into  the  stanchion.  On  examining  the  rung 
which  gavfe  way^  it  was  found  that  the  bolts  at  each  end  were 
too  short,  not  penetrating  the  stanchions  more  than  about  a 
half  inch,  so  that  when  the  weight  of  the  brakeman  came  upon 
it,  combined  with  the  outward  strain  which  was  given  to  it  in 
his  attempt  to  bring  himself  upon  the  ladder.  It  immediately 
gave  way. 

The  evidence  also  shows  that  this  car  did  not  belong  to  the 
defendant  company,  but  to  the  Green  Bay  &  Minnesota  Rail- 
road Company,  and  was  received  by  the  defendant  company  at 
Green  Bay  to  be  hauled  to  Depere,  where  its  loading  was  to  be 
discharged,  and  then  returned  to  the  Green  Bay  Company  at 
Green  Bay;  and  that  this  and  other  cars  of  a  like  make  had 
been  frequently  received  by  the  defendant  company  from  the 
Green  Bay  Company,  for  the  purpose  above  specified,  while 
the  deceased  had  been  in  its  employ.    There  is  no  dispute 
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made  by  the  defendant  that  the  rung  of  the  ladder  whicli 
gave  way  was  not,  in  fact,  secnrely  fastened,  nor  that,  if  it  had 
been  securely  fastened,  the  accident  would  not  have  happened. 
That  the  bolts  were  too  short  is  admitted  by  all.  It  was  said 
by  the  learned  counsel  for  the  respondent  company,  that  the 
fastenings  of  the  other  rungs  of  the  ladder  had  been  exam- 
ined after  the  accident,  and  it  was  found  that  the  bolts  in 
them  were  much  longer  than  those  in  the  rung  which  gave 
way;  that  the  bolts  in  the  remaining  rungs  entered  the 
stanchions  at  least  an  inch  and  a  half  or  two  inches.  There 
was,  however,  no  evidence  of  this  fact  given  on  the  trial. 

One  of  the  witnesses  for  the  plaintiff,  who  examined  the 
ladder  shortly  after  the  accident  happened,  testified  that  he 
found  a  hole  in  the  stanchion  just  beside  the  place  where  the 
bolt  which  gave  way  entered  the  same,  and  that  in  that  hole 
there  appeared  to  be  part  of  a  bolt  which  seemed  to  have  been 
broken  oflf  and  left  in  the  wood;  and  from  this  fact  it  may 
well  be  inferred  that  the  rung  which  gave  way  had  been  put 
on  in  the  place  of  another  which  had  before  that  time  occu- 
pied the  same  place,  and  had  by  some  means  been  broken  off, 
leaving  a  part  of  one  of  the  bolts  which  held  the  same  in  the 
stanchion.  This  inference  would  be  strengthened  by  what  is 
alleged  by  the  learned  counsel  for  the  respondent,  that  the  re- 
maining rungs  were  fastened  with  much  longer  bolts.  Had 
they  all  been  put  on  at  the  same  time,  there  is  a  strong  pre- 
sumption that  the  bolts  fastening  the  same  would  have  been 
of  the  same  length.  There  was  no  evidence  showing  conclu- 
sively any  contributory  negligence  on  the  part  of  the  deceased. 

There  was  some  evidence  given  by  the  plaintiff  tending  to 
show  that  a  competent  mechanic  could  tell  by  the  size  of  the 
bolt  heads  that  they  were  both  too  short  and  too  small  for  the 
purposes  to  which  they  were  put,  and  also  that  there  was  some 
slight  indication  of  decay  in  the  wood  at  the  place  where  the 
bolts  penetrated  the  same.  This  evidence  was,  however,  of  a 
very  unsatisfactory  kind,  and  so  slight  in  itself  that  I  am  not 
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prepared  to  say  it  was  sufficieijt  to  sustain  a  verdict  in  favor 
of  the  plaintiflF,  in  the  absence  of  any  duty  upon  the  part  of  the 
plaintiff  to  have  ascertained  the  unsafe  manner  in  which  this 
fatal  rung  was  fastened,  except  the  duty  which  would  arise  by 
reason  of  the  indications  spoken  of  by  the  witness.  There  was 
no  evidence  given  on  the  part  of  the  defendant  showing  that 
any  inspection  had  ever  been  made  of  this  car  by  any  person, 
either  competent  or  incompetent,  nor  any  evidence  of  what 
were  the  ordinary  methods  among  railroads  of  inspecting  cars 
which  came  to  them  from  other  roads.  The  learned  circuit , 
judge,  on  the  motion  of  the  respondent,  nonsuited  the  plaintiff, 
and  the  plaintiff  appeals  to  this  court.  It  is  admitted  by  the 
learned  counsel  for  the  respondent  —  and  if  it  were  not,  it 
seems  to  me  that  it  is  too  well  settled  to  be  controverted,  —  that 
had  this  action  been  against  the  company  which  was  the  owner 
of  the  car  and  using  the  same,  by  an  employee  of  that  com- 
pany who  had  been  injured  by  the  giving  way  of  the  rung  in 
question,  there  could  be  no  doubt  as  to  the  right  of  the  plaint- 
iff to  a  verdict  upon  the  evidence  offered  in  the  case,  or,  at 
least,  to  have  had  the  question  of  uegligence  on  the  part  of  the 
defendant  submitted  to  the  jury. 

The  evidence  disclosed  such  a  glaring  defect  in  the  construc- 
tion of  the  ladder,  so  threatening  to  the  lives  and  limbs  of 
those  who,  in  the  discharge  of  their  duties,  were  compelled  to 
use  it,  that  no  court  would  say  that  it  was  not  evidence  tend- 
ing to  show  a  want  of  ordinary  care  on  the  part  of  the 
company  in  using  so  dangerous  an  appliance  for  the  accomplish- 
ment of  its  work.  If  the  rung  was  put  on  as  a  repair  in  place 
of  another  which  had  before  given  way,  the  company  would  be 
held  liable  for  the  careful  making  of  such  repair  by  the  person 
or  persons  detailed  by  the  company  for  that  purpose.  All  the 
cases  hold  that  the  company  must  be  treated  in  such  case  as 
doing  the  work  in  its  individuality  to  the  same  extent  as 
though  the  insubstantial  entity  which  is  called  the  corporation 
did  the  act  itself.  Its  employee  for  that  purpose  is  the  com- 
VoL.  LIV— 18 
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pany,  and  the  carelessness  or  negligence  of  such  employee  is 
the  carelessness  or  negligence  of  the  corporation.  To  establish 
this  doctrine  it  is  unnecessary  to  look  to  other  courts  for  au- 
thority. This  court  has  determined  the  question  for  itself. 
Brahbita  v.  Railway  Co.y  38  "Wis.,  289;  Wedrfwood  v.  Rail- 
way Co.^  41  Wis.,  478;  SchuUz  v.  Railway  Co.^  48  Wis.,  375. 
My  opinion  is  that  the  same  rule  would  apply  to  the  com- 
pany owning  and  using  the  car,  as  between  itself  and  one  of 
its  employees,  wherever  such  company  is  itself  the  maker  of 
such  car  or  other  machinery.  I  think  that  in  such  case,  as  be- 
tween the  corporation  and  employee,  the  corporation  warrants 
that  its  appliances  are  made  of  sound  material,  and  that  the 
workmanship  is  not  faulty,  but  is  sufficient  in  every  respect  to 
answer  the  purposes  for  which  they  are  intended;  and  that  if 
the  persons  making  such  appliances  are  careless  either  in  the 
use  of  materials  or  in  the  workmanship,  and  an  injury  occurs 
to  an  employee  by  reason  of  such  carelessness  in  either  respect, 
such  carelessness  is  the  carelessness  of  the  corporation,  and  for  , 
such  carelessness  it  is  answerable.  No  defect  is  latent,  so  as 
to  excuse  the  corporation,  either  in  the  materials  or  in  the 
workmanship,  which  is  known  to  its  employees  engaged  in  its 
manufacture,  or  which  would  have  been  known  to  them  if  they 
had  exercised  due  care.  Smith  v.  Railway  Co,^  42  Wis.,  520, 
52G.  In  the  last  case,  the  present  chief  justice,  in  deliver- 
ing the  opinion,  quotes  approvingly  the  following  from  the 
opinion  in  the  case  of  Laning  v.  Railroad  Co.^  49  N.  Y.,  521: 
"That  the  duty  of  the  master  to  the  servant,  or  his  implied 
contract  with  the  servant,  requires  that  the  servant  shall  be 
under  no  risk  from  imperfect  or  inadequate  machinery,  or 
other  material  means  or  appliances,  or  from  unskillful  or  in- 
competent fellow-servants  of  any  grade.  It  is  a  duty  or  con- 
tract to  be  affirmatively  and  positively  fulfilled  and  performed. 
And  there  is  not  a  performance  of  it  until  there  has  been 
placed  for  the  servant's  use  perfect  and  adequate  physical 
means,  and  for  his  helpmates  fit  and  competent  fellow-servants; 
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or  dne  care  used  to  that  end.  Thut  some  general  agenty 
clothed  ijoith  the  power  and  charged  with  the  duty  to  make 
performance  for  the  master^  has  not  done  his  dtity  at  all,  or 
has  not  done  it  welly  neither  shows  a  performance  hy  the 
mastery  nor  excv^ees  the  master's  non^performance.  It  is  for 
the  9naster  to  do  by  himself  or  hy  some  other.  When  it  is 
done,  and  not  till  then,  his  duty  is  met  or  his  contract  kept.'' 
And,  after  making  the  foregoing  quotation,  the  chief  justice 
adds:  ^' The  servant  then  takes  the  risks  of  the  employment, 
and  of  a  failure  of  the  machinery  from  latent  defects  not 
discovered  by  practical  tests.  And  this  court,  moreover,  has 
held  expressly  that  the  negligence  or  misconduct  of  the 
officer  or  employee  whose  duty  it  is  to  attend  to  these 
things,  and  who,  pro  hoc  vtccy  represents  the  company 
in  the  mutter,  is  the  negligence  or  misconduct  of  the  com- 
pany itself ^^  The  same  doctrine  was  approved  by  this 
court  in  the  cases  of  Bessex  v.  liailway  Co,,  45  Wis., 
477,  and  Wedgwood  v.  Railway  Co.,  41  Wis.,  478;  S.  O., 
44  Wis.,  44.  This  doctrine  is  approved  in  Ford  v.  Fitch- 
hurg  Railroad  Co.,  110  Mass.,  241.  It  that  case  the  court 
state  the  rule  as  follows:  "The  rule  of  law  which  exempted 
the  master  from  responsibility  to  the  servant  for  injuries  re- 
ceived from  the  ordinary  risks  of  his  employment,  including 
the  negligence  of  his  fellow-servants,  does  not  excuse  the  ex- 
ercise of  ordinary  care  in  supplying  and  maintaining  proper 
instrumentalities  for  the  performance  of  the  work  required. 
One  who  enters  the  employment  of  another  has  a  right  to 
count  on  this  duty,  and  is  not  required  to  assume  the  risks  of 
the  master's  negligence  in  this  respect  The  fact  that  it  is  a 
duty  which  must  be  always  discharged,  when  the  employer  is 
a  corporation,  by  officers  and  agents,  does  not  relieve  the  cor- 
poration from  that  obligation.  The  agents  who  are  charged 
with  the  duty  of  supplying  safe  machinery  are  not,  in  the  true 
sense  of  the  rule  to  be  relied  on,  to  he  regarded  as  fellow- 
servants  of  those  who  are  engaged  in  operating  it.    They  are 
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charged  with  the  master^s  duty  to  the  servant.  They  are  em- 
ployed  in  distinct  and  independent  departments  of  service, 
and  there  is  no  difficulty  in  distinguishing  them,  even  where 
the  same  person  renders  service  by  turns  in  each,  as  the  con- 
venience of  the  employer  may  require.  .  .  .  The  corpora- 
tion is  equally  chargeable,  whether  the  negligence  was  in 
originally  failing  to  provide,  or  in  afterwards  failing  to  keep 
its  machinery  in  safe  condition." 

This  language  of  the  court  in  the  Massachusetts  case  was 
quoted  and  approved  by  the  supreme  court  of  the  United 
States  in  the  case  of  Hough  v.  Railway  Co.^  100  U.  S.,  213- 
219;  and  Mr.  Justice  Harlan,  who  wrote  the  opinion  in  that 
case,  says: 

"A  railroad  corporation  may  be  controlled  by  competent, 
watchful  and  prudent  directors,  who  exercise  the  greatest  cau- 
tion in  the  selection  of  a  superintendent  or  general  manager, 
under  whose  supervision  and  orders  its  aflfairs  and  business  in 
all  its  departments  are  conducted.  The  latter,  in  turn,  may 
observe  the  same  caution  in  the  appointment  of  subordinates 
at  the  head  of  the  several  branches  or  departments  of  the  com- 
pany's- service.  But  the  obligation  still  remains  to  provide 
and  maintain,  in  a  suitable  condition,  the  machinery  and  appa- 
ratus to  be  used  by  its  employees — an  obligation  the  more 
important,  and  the  degree  of  diligence  in  its  performance  the 
greater,  in  proportion  to  the  danger  which  may  be  encountered. 
Those  at  least  in  the  organization  who  are  invested  with  con- 
trolling or  superior  authority  in  that  regard,  represent  its  legal 
personality;  their  negligence,  from  which  injury  results,  is  the 
negligence  of  the  corporation.  The  latter  cannot,  in  respect  of 
such  matters,  interpose  between  it  and  the  servant  who  has 
been  injured  without  fault  on  his  part,  the  personal  responsi- 
bility of  the  agent,  who  in  exercising  the  master's  authority 
has  violated  the  duty  he  owes  as  well  to  the  servant  as  to  the 
corporation. 

^^To  guard  against  misapplication  of  these  principles,  we 
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should  Bay  that  the  corporation  is  not  to  be  held  as  guaranty- 
ing or  warranting  the  absolute  safety  under  all  circumstances, 
or  the  perfection  in  all  of  its  parts,  of  the  machinery  or  appa- 
ratus which  may  be  provided  for  the  use  of  employees.  Its 
duty,  in  that  respect,  to  its  employees  is  discharged  when,  hut 
only  wherhj  its  agents,  whose  httsiness  it  is  to  supply  such  instrti- 
fnentalitieSy  exercise  due  ca/re  as  well  in  their  purchase  origi- 
nally as  in  keeping  and  maintaining  them  in  such  condition 
as  to  he  reasonahly  and  adequately  safe  for  use  hy  employees?^ 

In  the  same  case  the  learned  justice  quoted  the  language  of 
Mr.  Wharton  as  follows:  "At  the  same  time  we  must  remem- 
ber that  when  a  master,  personally  or  through  his  representa- 
tives, exercises  due  care  in  the  purchase  or  constriction  of 
huildings  and  machinery^  and  in  their  repair^  ho  cannot  be 
made  liable  for  inj,uries  which  arise  from  casualties  against 
which  such  care  would  not  protect  It  is  otherwise  if  there  be 
a  lack  in  such  care  either  hy  himself  or  his  representatives. 
The  duty  of  repairing  is  his  own,  and,  as  we  shall  see  hereafter, 
the  better  opinion  is  that  he  is  directly  liahlefor  the  negligence 
of  agents  when  acting  in  this  respect  in  his  behalf.  If  the 
master  knows,  or  in  the  exercise  of  due  care  might  have  known, 
that  ...  his  structures  or  engines  were  insufficient,  either 
at  the  time  of  procuring  them  or  at  any  subsequent  time,  he 
fails  in  his  duty." 

It  seems  to  me  that  these  authorities  clearly  establish  the 
proposition  above  stated,  that  as  to  all  machinery  or  appliances 
manufactured  by  the  corporation  and  used  by  it  there  is  a 
guaranty  that  such  appliances  so  made  and  used  are  of  sound 
materials,  and  that  the  workmanship  is  not  faulty,  and  that  if 
the  materials  are  unsound  or  defective,  or  the  workmanship  is 
faulty,  and  an  injury  occurs  to  one  of  the  employees  by  rea- 
son  thereof,  the  company  is  liable  to  such  employee  for  the 
damages  resulting  from  such  injury.  In  such  case  the  bad 
materials  are  furnished  and  the  faulty  workmanship  is  done 
by  the  corporation  itself.    As  to  faulty  workmanship  there 
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can  be  no  excuse,  and  it  can  only  be  excused  in  the  nse  of  bad 
materials  where  the  defects  in  them  are  latent,  and  could  not 
be  discovered  by  proper  examinations  and  tests.  Whether  the 
same  rule  in  its  full  extent  would  apply  to  the  corporation 
where  it  purchased  the  machinery  or  appliance  from  some 
other  party  who  is  the  maker,  is,  perhaps,  a  matter  of  some 
doubt  upon  the  authorities.  But  if  the  strict  rule  above 
stated  is  not  applicable  to  the  case  of  purchased  machinery  or 
appliances,  and  if  in  such  cases  the  master  is  not,  as  to  his 
employees,  a  guarantor  of  the  soundness  of  the  materials  and 
the  perfection  of  the  workmanship,  he  is  certainly  liable  for 
all  imperfections  in  the  materials  or  workmanship  which  could 
be  discovered  by  a  thorough  inspection,  and  the  application  of 
the  most  approved  and  efficient  tests. 

Under  the  rules  above  stated  as  to  the  duty  of  the  maker  or 
purchaser  of  machinery  to  his  employee,  it  will  hardly  admit 
of  a  doubt  that  the  master  ought  to  have  ascertained  so  pal- 
pable and  dangerous  a  defect  as  existed  in  this  case.  At  all 
events,  the  existence  of  such  a  defect  would  have  been  evi- 
dence of  a  want  of  due  care  on  the  part  of  the  master,  from 
which  a  jury  might  well  have  found  negligence  on  the  part  of 
the  master,  either  in  making  a  proper  inspection  or  in  apply- 
ing the  proper  tests.  But  it  is  urged  that  a  railroad  company 
which  receives  a  car  from  another  company  to  transport  over 
its  road  for  a  greater  or  less  distance,  is  not  under  the  same 
obligation  to  its  employees  to  see  that  it  is  safe  and  perfect 
in  all  its  parts.  And  this  was  so  held  by  the  supreme  court 
of  Michigan  in  the  case  of  Smith  v.  Potter,  9  N.  W.  Rep., 
278;  S.  0.y  2  Am.  &  Eng.  R  R  Cas.,  140.  In  that  case, 
however,  considerable  stress  was  laid  upon  the  fact  that  in  the 
state  of  Michigan  every  railroad  was  bound  by  law  ^^to  receive 
and  forward  care  of  other  roads  impartially  and  diligently. ^^ 
The  court  held,  among  other  things,  that  this  law  did  not 
compel  a  railroad  to  receive  or  transport  cars  unfit  for  passage^ 
or  that  the  company  required  to  receive  the  cars  might  not  detain 
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them  long  enough  to  make  a  sufficient  inspection  of  them  in 
order  to  determine  their  fitness.  It  also  held  that  the  in- 
spectors \?hoso  duty  it  was  to  inspect  the  cars  which  came  on 
the  road  from  other  roads,  were  co-employees  with  the  other 
employees  of  sach  road,  and  that  for  their  negligence  in  not 
making  a  proper  inspection  of  the  cars  so  received,  by  reason 
whereof  a  defective  car  was  received  and  a  brakeman  was  in- 
jured thereby,  the  brakeman  could  not  recover. 

I  know  of  no  law  in  this  state  which  compels  one  railroad 
company  to  receive  and  transport  the  cars  of  other  roads  over 
its  line  when  requested  to  do  so;  but  I  am  free  to  admit  not 
only  that  such  is  the  practice,  but  that,  for  the  convenience  of 
trade  and  commerce,  it  is  a  method  of  doing  business  which 
should  receive  the  approval  of  the  courts  as  absolutely  neces- 
sary to  the  proper,  cheap  and  speedy  transaction  of  business 
over  the  roads  of  the  country.  The  determination  of  the 
•  Michigan  court  that  the  inspectors  of  cars,  whose  duty  it  is  to 
see  that  they  are  in  proper  repair,  and  when  out  of  repair  to 
see  that  proper  repairs  are  made,  are  co-employees  with  the 
persons  whose  duty  it  is  to  use  the  machinery  and  other  ap- 
pliances furnished  by  the  master,  is  not  sustained  by  the 
authorities  above  cited;  and  that  doctrine  was  expressly  repudi- 
ated by  this  court  in  the  case  of  Shultz  v.  liailway  Co,y  anpra. 
But  if  that  were  the  doctrine,  it  would  not  afiect  the  decision 
of  this  case,  which  arose  under  onr  statute  which  makes  the 
company  liable  for  an  injury  to  one  of  its  employees,  when 
such  injury  is  the  result  of  the  negligence  of  a  co-employee. 

If  we  admit  that  a  less  stringent  rule  as  to  care  and .  dili- 
gence shall  be  required  of  the  railroad  company  in  respect  to 
the  cars  which  they  receive  from  other  companies  and  draw 
over  their  road  for  the  mutual  benefit  of  both  companies  and 
in  the  general  interest  of  trade,  a  proposition  which  is  perhaps 
doubtful  under  the  authorities  (see  Stetler  v.  Jiaihoay  Co,<,  49 
Wis.,  609;  S.  C.y  46  Wis.,  497-608;  Rail/road  Co.  v.  Barro?i, 
5  WaU.,  90;  McEWoy  v.  Bail/road  Corp.,  4  Gush.,  400;  Nel- 
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son  V.  Railroad  Co.^  26  Vt,  717;  2  Eedfield  on  Railways, 
302, 303;  III.  Cent.  R.  R.  Co.  v.  Kanouse,  39  I11.,27l>;  ScAojh 
man  v.  Railroad  Corp.,  9  Cnsh.,  24),  still  such  fact  does 
not  release  the  company  from  all  obligation  to  protect  its 
employees  against  the  dangers  resulting  from  imperfect  ma- 
chinery and  appliances.  That  duty  still  rests  upon  the  com- 
pany, and  its  duty  in  that  respect  must  be  performed  with  tlie 
utmost  care  and  diligence  consistent  with  the  performance  of 
its  duty  to  the  interests  of  trade  and  commerce.  If  it  be  ad- 
mitted that  the  necessities  of  business  are  such  that  the  safety 
of  life  and  limb  of  the  employees  of  railroads  must  be  put  in 
some  jeopardy  as  a  sacrifice  to  such  necessities,  certainly  the 
lives  of  the  employees  are  not  to  be  unnecessarily  sacrificed  to 
such  interests.  It  seems  to  me  that  the  companies  should  be 
held  to  the  exercise  of  all  the  care  and  diligence  to  protect  its 
employees  from  the  defects  of  cars  coming  on  their  tracks, 
which  is  consistent  with  the  necessities  of  business.  As  was 
said  by  the  Michigan  court,  although  the  statute  requires  one 
company  to  receive  and  transport  cars  which  are  offered  to 
them  for  that  purpose,  still  it  is  not  required  to  receive  or 
transport  cars  which  are  unfit  to  be  used,  or  threaten  danger 
or  death  to  its  employees. 

Tliere  was  certainly  a  duty  imposed  upon  the  defendant 
company  to  exercise  some  degree  of  care  to  prevent  the  trans- 
portation over  its  line  of  road  of  any  cars  or  appliances  of 
other  companies  which  were  so  defective  in  their  construction, 
or  which  had  become  so  defective  by  use,  as  to  be  unfit  for 
further  use,  and  which,  on  account  thereof,  endangered  the 
lives  or  limbs  of  its  employees.  There  is  also  a  well  defined 
rule  that  the  care  required  of  the  company  is,  in  some  degree, 
measured  by  the  consequences  which  are  likely  to  result  from 
a  defect  in  any  part  of  the  machines  or  appliances  in  use  by  its 
employees.  If  no  evil  results  are  likely  to  fall  upon  the  em- 
ployee from  a  defective  piece  of  machinery  or  other  thing  in 
use  by  the  company,  or  if  such  results  would  not  follow  ordi- 
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narily  by  their  use,  it  is  plain  that  the  degree  of  caro  required 
of  the  company  would  not  be  the  same  aa  though  very  serious 
injuries  were  likely  to  follow  therefrom. 

In  the  case  at  bar,  a  defective  ladder  placed,  as  the  one  in 
question  was,  at  the  end  of  the  caf,  was  one  of  the  most  dan- 
gerous  appliances  the  company  could  possibly  furnish  its  em- 
ployees. It  is  well  known  that  the  employee  is  frequently 
required,  in  the  discharge  of  his  duty,  either  to  ascend  or  de- 
scend such  ladder  while  the  car  to  which  it  is  attached  is  in 
motion.  Any  defect  therein  which  would  throw  the  employee 
therefrom  while  so  using  it,  would  be  likely  to  result  in  his 
death,  or  some  very  great  bodily  injury.-  The  result  of  the 
defect  in  this  case  is  one  which  would  be  likely  to  happen  in 
every  case  where  a  like  defect  existed.  Tlie  plaintitf  made 
clear  proof  of  the  defect  which  caused  the  death  of  the  de- 
ceased. The  defect  was  of  such  a  character  as  would  clearly 
charge  the  owner  with  knowledge  thereof  if  the  ladder  had 
been  constructed  by  the  owner  or  its  employees,  or  if  the  defect 
had  been  caused  by  the  repair  of  such  ladder  after  it  had  been 
made.  If  the  owner  of  the  car  had  purchased  it  ready-made, 
and  the  defect  of  the  ladder  had  been  in  its  original  construc- 
tion, such  owner  would  also  be  chargeable  with  knowledge  of 
such  defect,  if  it  could  have  been  discovered  by  proper  tests 
and  inspection;  and  if,  while  in  use  by  such  purchaser,  the 
defect  in  the  ladder  had  resulted  from  the  carelessness  of  its 
employees  in  repairing  the  same,  then  such  purchaser  would 
have  been  charged  with  a  knowledge  of  the  defect  absolutely, 
in  like  manner  as  though  the  defect  had  been  in  the  original 
construction  and  the  owner  was  the  constructor.  Had  the  de- 
fendant company  been  the  owner  of  the  car  to  which  the 
defective  ladder  was  attached,  I  think  it  quite  clear  that  the 
evidence  produced  by  the  plaintiff  would  have  been  ample, 
unexplained  and  uncontradicted,  to  have  entitled  her  to  have 
the  question  of  the  negligence  of  the  defendant  submitted  to 
the  jury';  and  I  do  not  understand  that  my  brethren  differ 
with  me  in  opinion  upon  that  point 
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Does  this  evidence  tend  to  prove  the  defendant  company 
guilty  of  negligence?  My  brethren  hold  that  it  does  not,  be- 
cause it  appears  that  it  was  not  the  owner  of  the  car,  but  had 
received  it  from  another  company  for  transportation  over  its 
road.  With  all  proper  respect  for  the  opinion  of  my  brethren, 
I  am  unable  to  agree  to  this  proposition.  It  may  be  true  that, 
as  between  the  company  receiving  cars  for  transportation  and 
the  company  furnishing  them,  the  company  receiving  the  same 
may  rely  upon  the  presumption  that  the  cars  are  fit  for  use, 
and  that  the  furnishing  company  has  made  such  tests  and  in- 
spection thereof  as  would  show  their  fitness  for  such  use. 
And  possibly,  as  between  the  two  companies,  the  receiving 
company  is  not  bound  to  make  any  inspection  thereof  before 
using  them,  in  order  to  charge  the  furnishing  company  with 
any  damages  which  might  result  from  that  use  by  reason  of 
any  defects  existing  at  the  time  they  were  received.  There  is, 
no  doubt,  an  implied  warranty  on  the  part  of  the  furnishing 
company  that  the  cars  are  reasonably  fit  for  use,  and,  unless 
the  defect  be  plainly  visible,  there  is,  as  between  these  parties, 
no  duty  on  the  part  of  the  receiving  company  to  make  any 
particular  examination  for  defects;  and  if  injury  results  from 
the  use  of  the  cars  from  defects  which  ought  to  have  been 
known  to  the  furnishing  company,  such  company  would, 
undoubtedly,  be  liable  to  make  good  the  damages. 

This  rule  as  to  the  duty  of  the  receiving  company,  as  between 
itself  and  the  furnishing  company,  is  not  in  my  opinion  the 
rule  as  to  the  duty  of  the  receiving  company  to  its  employees. 
The  fact  that  the  car  is  not  its  own  does  not  relieve  the  company 
using  it  from  its  general  obligation  not  to  subject  its  em- 
ployees to  unnecessary  danger  by  the  use  of  imperfect  or  de- 
fective machinery  or  appliances.  This  obligation  is  continuous 
and  universal,  and  it  cannot  relieve  itself  of  such  obligation 
by  pleading  that  it  was  not  the  owner  of  the  car  or  machinery, 
and  that  the  owner  had  warranted  its  perfection  and  fitness 
for  use,  and  that  it  relied  on  such  warranty.  If  that  rule 
should  be  adopted  in  a  case  of  this  kind,  there  does  not  seem 
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to  be  any  good  reason  why  the  company  might  not  in  like  man- 
ner relieve  itself  from  liability  to  its  employees  for  defects  in 
any  machinery  which  it  had  bought  from  any  person  or  corpora- 
tion, with  a  like  implied  warranty  as  to  its  sufficiency,  without 
showing  any  tests  or  inspection  in  order  to  ascertain  its 
sufficiency. 

It  seems  to  me  that  the  liability  of  the  company  as  to  its 
employees  is  the  same  whether  the  company  has  purchased 
the  defective  machinery  or  cars,  or  whether  it  has  received 
them  for  use  upon  its  road  from  another  company.  There  cer- 
tainly can  be  no  doubt  upon  this  point  as  to  such  machines  or 
cars  as  the  company  lease  from  the  owner  for  a  definite  term, 
and  use  upon  their  road.  In  cases  like  the  one  at  bar,  the  re- 
ceiving company  takes  the  car  and  transports  it  for  its  own 
benefit,  and  only  incidentally  for  the  benefit  of  the  furnishing 
company.  It  would  seem  that  in  such  case  the  cars  trans- 
ported, as  between  the  company  transporting  them  and  its 
employees,  should  be  treated  as  the  cars  of  such  company. 
While  in  use,  the  receiving  company  has  the  absolute  control 
of  the  same  —  as  much  so  as  of  any  car  owned  by  the  com- 
pany. Any  negligence  which  can  be  imputed  to  the  purchaser 
of  a  car,  as  between  itself  and  its  employees,  in  not  purchasing 
perfect  and  suitable  cars  for  use,  must  be  imputed  to  the  com- 
pany which  receives  upon  its  road  for  transportation  the  cars 
of  another  company.  If  the  convenience  of  business  pre- 
vents the  receiving  company  from  making  such  inspection  and 
tests  of  the  cars  received  as  are  usually  made  and  required  of 
a  company  purchasing  or  leasing  cars  for  its  permanent  use, 
and  it  is  compelled  to  rely  upon  the  vigilance  of  the  company 
from  which  tlie  cars  are  received  to  detect  imperfections 
therein,  then,  as  between  itself  and  its  employees,  the  want  of 
vigilance  on  the  part  of  the  company  purchasing  the  cars 
must,  as  between  the  company  using  the  same  and  its  em- 
ployees, be  imputed  to  the  company  using  them,  and  such 
employee  may  recover  damages  for  any  injury  resulting  to  him 
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from  a  defect  in  such  car  which  onght  to  have  been  discovered 
by  the  company  famishing  them,  either  from  the  master  in 
whose  use  the  car  was  at  the  time  of  the  injury,  br  from  the 
owner  of  the  car. 

There  is,  perliaps,  some  analogy  between  a  case  of  this  kind 
and  that  of  a  city  or  other  municipality  which  permits  a  citi- 
zen to  make  excavations  or  do  other  acts  in  its  public  streets 
which  are  dangerous  to  the  public  In  such  cases,  if  the  citi- 
zen doing  the  work  in  the  street  does  it  in  a  careless  manner, 
so  as  to  endanger  the  safety  of  the  traveler,  and  injury  oc- 
curs to  the  traveler  by  reason  of  such  neglect,  the  neglect  of 
the  person  doing  the  work  in  the  street  is  imputed  to  the 
municipality,  and  the  party  injured  may  have  his  action  for 
the  injury  against  the  municipality,  or  against  the  person  whose 
negligent  acts  caused  the  injury.  The  cars  of  one  company 
used  by  another  on  its  road,  and  which  cars  it  is  the  duty  of 
the  employees  of  the  company  using  the  same  to  handle, 
manage  and  care  for,  the  same  as  other  cars  owned  by  the  com- 
pany, must  be  treated  for  the  time  being  as  the  cars  of  the 
company  using  them,  and  the  company  so  using  them  should 
be  held  to  the  same  i-esponsibility  to  its  employees  for  their 
safety  as  though  it  was  the  owner  of  them.  No  other  rule 
will  furnish  any  protection  to  its  employees,  and,  if  not  en- 
forced, then  as  to  cars  transported  by  the  company  over  its 
line  not  owned  by  it,  its  employees  will  be  subjected  to  the 
risk  of  life  and  limb  from  defects  which  show  criminal  neg- 
ligence on  the  part  of  the  owners  of  the  cars,  without  remedy, 
unless  they  seek  it  from  the  corporations  owning  them. 

Every  person  who  has  observed  a  passing  freight  train  on 
one  of  our  great  railroads,  knows  that  it  is,  as  a  general  rule, 
made  up  of  cars  owned  by  several  independent  railroad  com- 
panies; and  many  trains  will  be  made  up  of  cars  owned  by 
railroad  companies  located  in  distant  states.  Shall  the  em- 
ployee, whose  duty  to  his  employer  requires  him  to  care  for  and 
manage  all  these  cars  in  like  manner,  when  injured  by  a  defect 
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which  onght  to  have  been  known  to  the  company  owning  the 
same,  be  told  that  he  mnst  seek  his  remedy  of  that  company, 
located  in  New  England,  New  York,  or  some  other  state  so 
far  from  his  locality  as  to  render  his  remedy  almost  hopeless 
of  any  beneficial  resnlts?  Or  shall  he  be  permitted  to  say  to 
his  employer:  "These  cars  are  transported  by  yon  foryonr  ex- 
clusive benefit,  so  far  as  they  pass  over  your  road.  Ton  have 
employed  me  to  care  for  and  manage  alike  all  cars  which  yon 
choose  to  transport;  and  under  the  general  and  well-established 
rules  of  law  yon  are  bound  to  see  to  it  that  you  do  not  endan- 
ger my  life  or  limbs  nimecessarily  by  the  use  of  cars  which, 
by  reason  of  imperfections,  are  dangerous?''  It  seems  to  me 
that  there  should  be  but  one  rule  as  to  all  cars  used.  The 
company,  for  the  time  being,  and  while  the  cars  are  in  use  by 
it,  should,  as  between  it  and  its  employees,  be  deemed  the 
owner  thereof. 

The  fact  that  in  this  case  the  company  owning  the  car  and 
the  company  using  it  are  both  located  in  this  state,  and  the 
fact  that  the  company  using  the  car  transported  it  but  a  few 
miles,  can  have  no  effect  in  changing  the  liability  of  the  com- 
pany using  and  transporting  the  same.  If  the  defendant  com- 
pany be  not  liable  for  the  defect  in  this  car,  then  it  would  not 
be  liable  though  the  car  were  owned  by  some  New  England  cor- 
poration, and  though  it  had  been  transported  over  its  line  from 
Chicago  to  Omaha  or  Dakota.  It  seems  to  me  that  justice  to 
the  employee  requires  that  the  company  using  a  car  and  trans- 
porting it  over  its  road  must  be  held  to  the  same  liability,  as 
between  itself  and  its  employee,  as  though  it  owned  the  same, 
and  had  acquired  its  title  by  purchase;  and  that,  as  between 
itself  and  its  employees,  it  must  be  held  responsible  for  all  de- 
fects which  it  would  be  liable  for  had  it  been  the  owner  by 
purchase.  Any  less  degree  of  responsibility  will  furnish  no 
protection  to  the  employee  against  the  use  by  his  employer  of  the 
most  dangerous  cars,  engines  and  other  appliances.  This  rule 
will  work  no  injustice  to  the  railroads.    It  is  for  their  conven- 
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ience  that  an  interchange  of  cars  should  be  made,  as  well  as 
for  the  convenience  of  the  public  and  the  rapid  transaction  of 
business;  and  if,  as  suggested  above,  it  is  impracticable  to 
make  a  thorough  inspection  of  cars  at  every  transfer  from  ooe 
company  to  another,  still  the  owning  company  sending  out  its 
cars  guaranties  to  all  other  companies  receiving  them  that  they 
are  reasonably  fit  for  use,  and  if  they  are  not,  and  any  damage 
occurs  to  the  company  or  companies  receiving  and  transporting 
them,  either  directly  by  an  injury  to  their  railroad  cars  or 
other  property,  or  indirectly  by  an  injury  to  its  employees,  for 
which  it  is  compelled  to  make  compensation,  such  receiving 
company  can  recover  over  against  the  company  owning  the 
cars  and  furnishing  them  for  transportation^  Any  other  rule 
than  the  one  suggested  leaves  the  employee  entirely  remedi- 
less against  his  employer,  as  the  result  reached  by  the  decision 
in  this  case  shows. 

The  circuit  court  nonsuited  the  plaintiff,  although  she 
showed  that  her  husband  had  been  killed  by  a  defect,  either  in 
the  original  construction  of  the  ladder  to  the  car  or  in  its  subse- 
quent repair,  so  gross  in  its  character  as  showed  criminal  care- 
lessness on  the  part  of  the  maker  or  repairer.  This  nonsuit  can 
only  be  sustained  on  the  theory  that  the  defendant  using  this  car 
was  bound  to  make  no  inspection  or  tests  which  would  have  dis- 
covered the  defect;  that  to  make  the  defendant  using  the  car 
liable  for  a  defect  in  its  construction  or  repair,  the  defect 
must  be  such  that  it  is  apparent  to  the  casual  observer  by  look- 
ing at  the  same.  This  rule  comes  very  near  excusing  the  de- 
fendant altogether.  It  requires  the  injured  party  to  show 
affirmatively,  either  that  some  responsible  officer,  agent  or  em- 
ployee of  the  company,  whose  duty  it  was  to  see  that  its  cars 
were  kept  in  repair,  knew  of  the  defect  before  the  accident 
happened,  or  that  he  might  have  known  it  by  the  sense  of 
sight,  without  any  other  aid,  and  without  any  test  of  any  kind. 
This  rule  relieves  the  company  from  liability  for  any  defects 
not  visible.     It  imposes  no  duty  on  the  company  to  make  ex- 
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nmination  for  any  defects  not  visible.  And,  as  in  the  case  of  de- 
fects which  were  so  palpable  as  to  be  readily  apparent  to  the 
casual  observer,  it  would  be  quite  diflBcult  for  the  employee  to 
recover  for  an  injury  resulting  therefrom,  the  result  of  the 
ruling  of  the  court  in  this  case  will  be,  that  no  recovery  can 
be  had  in  any  similar  case  unless  the  employee  could  prove 
that  some  responsible  employee  of  the  company  had  in  fact 
made  an  examination,  which  he  was  not  bound  by  any  rule 
of  law  to  make,  and  so  had  discovered  the  defect  before  the 
accident  happened. 

The  rule  laid  down  by  the  supreme  court  of  the  United 
States  in  the  case  of  the  Pennsylvania  Co.  v.  Royy  102  U.  S., 
451,  as  to  the  liability  of  a  railroad  company  to  its  passen- 
gers for  injuries  received  by  reason  of  the  defective  construc- 
tion of  a  car  constituting  a  part  of  the  train,  not  owned  by 
them  and  for  the  use  of  which  the  passenger  pays  another 
company  a  separate  charge,  is,  I  think,  strictly  applicable  to 
the  liability  of  the  company  to  its  employee  for  an  injury  re- 
ceived by  reason  of  a  defective  car  owned  by  another  company, 
but  transported  and  used  for  the  time  being  by  the  master 
company,  and  in  regard  to  which  car  the  duties  of  the  em- 
ployee are  the  same  as  if  such  company  owned  the  same: 
**The  only  distinction  is  in  the  degree  of  care  which  the  com- 
pany is  bound  to  exercise  in  the  two  cases.  In  its  relation  to 
the  passenger,  the  company  is  bound  to  exercise  the  utmost 
caution  characteristic  of  very  careful  judgment,  and  is  respon- 
sible for  injuries  resulting  to  a  passenger  which  might  have 
been  avoided  by  extraordinary  vigilance,  aided  by  the  highest 
skill." 

In  its  relations  to  its  employees,  the  company  is  bound  to 
exercise  a  less  degree  of  care  and  skill  in  furnishing  and  keep- 
ing in  repair  its  cars  and  machinery  for  the  use  of  its  employ- 
ees; and  the  least  degree  of  care  and  skill  required  is  such  as 
an  ordinarily  careful  and  skillful  man  would  use  under  like 
circumstances.    And  the  degree  of  care  and  skill  required,  as 
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above  remarked,  is  modified  by  the  dangerous  consequences 
which  are  likely  to  result  to  its  employees  from  the  use  of  the 
particular  machine  or  appliance,  if  defective  or  imperfect.  In 
the  opinion  in  the  case  above  referred  to,  the  court,  after  stat- 
ing the  strictness  of  the  obligation  of  the  carrier  to  protect 
him  against  any  damage,  says:  "These  doctrines,  to  which  the 
courts,  with  few  exceptions,  have  given  a  firm  and  steady  sui>- 
port,  and  which  it  is  neither  wise  nor  just  to  disturb  or  ques- 
tion, would,  however,  lose  much,  if  not  all,  their  practical 
value,  if  carriers  are  permitted  to  escape  responsibility  upon 
the  ground  that  the  cars  or  vehicles  used  by  them,  and  from 
whose  insufficiency  injury  has  resulted  to  the  passenger,  be- 
long to  others.  .  .  •  The  duty  of  the  railroad  company 
was  to  convey  the  passenger  over  its  line.  In  performing  that 
duty  it  could  not,  consistently  with  the  law  and  obligations 
arising  out  of  the  nature  of  its  business,  use  cars  or  vehicles 
whose  inadequacy  or  insufficiency  for  safe  conveyance  was  dis- 
coverable upon  the  most  careful  and  thorough  examination. 
If  it  chose  to  make  no  such  examination,  or  cause  it  to  be 
made — if  it  elected  to  reserve  or  exercise  no  such  control  or 
right  of  inspection  from  time  to  time,  of  the  sleeping  cars 
which  it  used  in  conveying  passengers,  as  it  should  exercise 
over  its  own  cars, —  it  is  chargeable  with  negligence  or  failure 
of  duty.  .  .  .  The  law  will  not  permit  a  railroad  company 
engaged  in  the  business  of  carrying  persons  for  hire,  through 
any  device  or  arrangement  with  a  sleeping-car  company  whose 
cars  are  used  by,  and  constitute  a  part  of,  the  train  of  the  rail- 
road company,  to  throw  ofl:*  the  duty  of  providing  means  for 
the  safe  conveyance  of  those  whom  it  agrees  to  convey." 

This  language  is  strictly  applicable  to  the  duty  of  the  com- 
pany to  its  employees,  except  as  to  the  degree  of  care  and  skill 
to  be  used  in  the  selection  and  maintenance  of  suitable  and 
safe  cars,  engines,  machinery  and  appliances  for  the  use  of  its 
employees.  The  duty  of  the  employee  being  to  look  after, 
use  and  manage  all  oars  in  use  upon  his  employer's  road,  the 
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duty  of  the  employer  shonld  be  the  same  in  respect  to  all  such 
cars,  no  matter  by  whom  owned,  to  see  that  they  arenn  a  rea- 
sonably safe  condition  for  use  upon  its  road;  and  the  reasons 
for  holding  the  company  to  such  liability  to  its  employees  is 
full  as  strong  as  the  reason  for  holding  it  responsible  to  its 
passengers  under  like  circumstances. 

If  it  be  admitted  that  the  defendant  company  in  this  case 
was  charged  with  any  duty, as  between  itself  and  its  employee, 
to  see  that  the  ladder  which  caused  the  injury  was  in  a  reason- 
ably safe  condition  for  his  use  at  the  time  the  accident  hap- 
pened, then  it  appears  to  me  it  was  error  to  nonsuit  the  plaintiff 
upon  the  evidence  produced  by  him.  If  it  be  said  that  the  de- 
fect was,  in  some  sense,  a  seqret  defect,  still  it  was  not  such  a 
defect  as  might  not  have  been  easily  discovered  by  tests  and 
examinations;  and,  in  the  absence  of  all  proof  that  the  company 
had  made  any  examination  or  tests  for  the  purpose  of  discov 
ering  the  defect,  it  presented  a  question  of  fact  for  the  jury  to 
determine  whether  reasonable  inspection  or  tests  would  have 
discovered  it,  and  not  a  question  of  law  for  the  court 

The  plaintiff  having  shown  gross  carelessness  either  in  the 
construction  or  in  the  repair  of  the  ladder,  the  evidence  tended 
to  prove  carelessness  on  the  part  of  the  company.  If  it  was 
charged  with  any  care  in  regard  to  the  car  at  all,  it  would  seem 
that,  in  order  to  exonerate  itself,  it  should  have  shown  that 
no  inspection  or  tests  which  are  made  by  railroad  companies, 
of  its  cars  and  their  appliances,  would  have  discovered  the  de- 
fect; or,  at  least,  it  should  have  shown  that  it  made  such  in- 
spection and  tests,  by  competent  men,  as  are  made  by  railroad 
companies  generally,  and  that  the  defect  was  not  discovered. 
It  is  certainly  a  question  of  fact,  and  not  of  law,  whether  a 
proper  inspection  or  test  of  the  ladder  would  have  discov- 
ered the  defect  therein;  yet  the  learned  circuit  judge  deter- 
mined, as  a  question  of  law,  that  no  proper  inspection  or  test 
would  have  discovered  such  defect.  How  can  the  learned  cir- 
cuit  judge,  or  the  judges  of  this  court,  know  that  a  proper  in- 
VoL.  LIV~19 
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spection  and  test  wonld  not  ha^e  discovered  the  defect?  I 
think  it  qnite  probable  that  neither  wonld  have  been  compC' 
tent,  as  a  witness,  to  have  expressed  an  opinion  as  an  expert 
as  to  what  wonld  be  a  proper  inspection  of  the  car  and  its  ap- 
pliances, or  whether  aach  proper  inspection  would  have  been 
likely  to  have  discovered  the  defect  in  question.  How,  then, 
can  we  say  that  no  reasonable  inspection  or  tests  would  have 
discovered  this  defect?  And  yet  that  is  what  was  said  by  the 
learned  circuit  judge,  without  any  proof  to  enlighten  him  upon 
that  subject 

It  is,  I  think,  i^parent  that  the  ruling  of  the  learned  circuit 
judge  can  only  be  upheld  by  holding  that  as  to  this  car,  not 
owned  by  the  defendant,  it  owe4  no  duty  to  its  employee  to 
see  that  it  was  in  a  safe  condition  for  use  upon  its  road;  that, 
as  is  said  in  the  opinion  of  the  court  in  this  case,  the  defendant 
company  had  the  right  to  presume  that  proper  inspection  and 
tests  had  been  made  by  the  company  owning  the  car,  and  from 
which  the  defendant  received  it,  and  that  consequently  there 
was  no  duty  of  inspection  or  tests  imposed  upon  the  defend- 
ant. I  cannot  bring  myself  to  that  conclusion.  I  think  the 
law  is  and  should  be  otherwise.  If  a  railroad  company  re- 
ceives upon  its  road,  for  transportation,  the  cars  of  another 
road,  and  requires  its  employees  to  look  after  and  care  for 
them,  the  same  as  it  does  as  to  its  own,  the  obligation  to  see 
that  they  are  reasonably  safe  for  use  rests  upon  the  company 
the  same  as  though  it  was  the  owner.  As  I  have  said  above, 
no  other  rule  will  be  just,  or  furnish  any  protection  to  the 
employee. 

The  assumption  in  this  case  that  reasonable  care  on  the  part 
of  the  defendant  oompany  would  not  have  discovered  the  de- 
fect which  caused  the  injury,  is  the  assumption  of  a  fact  not 
proved  in  the  case,  and  to  support  which  there  is  no  evidence. 
The  other  assumption,  that  there  was  any  duty  imposed  on^ 
the  brakeman  to  make  inspection  of  the  car  or  ladder  to  see 
whether  it  was  fit  or  safe  for  use,  is  an  assumption  based  upon 
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no  proof,  and  is  in  no  sense  a  question  of  law,  except  so  far  as 
the  law  might  charge  the  brakeman  with  knowledge  of  a  plain 
and  visible  defect,  and  defeat  a  recovery  because  the  defect 
was  so  plain  and  visible  that  he  could  not  but  have  known  of 
its  existence,  and  consequently  took  the  risk  of  using  that 
which  was  clearly  dangerous  to  use.  The  effect  of  the  decis- 
ion in  this  case  must  be,  I  think,  to  discharge  the  railroad 
company  from  any  care  or  diligence  in  furnishing  safe  or  suit- 
able cars,  machines  or  appliances  for  the  use  of  its  employees, 
in  all  cases  where  the  company  is  not  the  owner  of  them,  no 
matter  what  the  defect  in  the  construction  or  repairs  made 
upon  the  same,  unless  such  defect  is  patent  to  the  most  casual 
observer;  and  where  it  is  so  patent,  it  is  probable  the  employee 
could  not  recover,  because  he  would  be  equally  chargeable 
with  notice  of  the  defect  as  the  company.  To  such  a  doctrine 
of  responsibility  of  the  master  to  his  employee  I  cannot  assent. 
In  my  opinion  the  circuit  judge  erred  in  taking  the  case 
from  the  jury  and  directing  a  nonsuit,  and  for  that  reason  the 
judgment  ought  to  be  reversed. 

By  the  Court. —  Judgment  affirmed. 


HtTLL  vs.  Winnebago  Oottntt. 

January  16 -^  February  7, 1882. 

County  Boabd  :  When  U  may  determine  edlary  (tf  eouniy  treasurer. 

Ch.  75,  Laws  of  1867  (Tay.  Stats.,  ch.  18,  §  62),  gave  the  county  board  of 
saperviaorB  power,  "at  the  annaal  meeting  in  Kovember,**  to  determine 
the  amount  of  the  annual  salaiy  that  should  be  received  by  the  county 
tceasurer  who  was  to  be  elected  in  the  county  '*  during  the  ensuing  year." 
Held^  that  the  board  might  determine  such  amount  at  an  adjourned 
session  of  such  annual  meeting,  though  held  so  late  as  March  of  the  sub- 
sequent year,  and  that  the  salary  of  the  treasurer  elected  at  the  following 
fall  election  would  be  limited  by  such  determination. 
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APPEAL  from  the  Circuit  Court  for  Winv^hdgo  County. 

The  county  board  of  supervisors  of  Winnebago  county  hav- 
ing rejected  plaintifiTs  claim  to  be  paid  a  certain  sum  as  a  bal- 
ance due  him  on  his  salary  as  treasurer  of  said  county  during 
the  years  1879  and  1880,  he  appealed  to  the  circuit  court;  and 
from  a  judgment  there  in  favor  of  the  defendant  county,  ho 
appealed  to  this  court. 

The  grounds  of  the  plaintiffs  claim  will  sufficiently  appear 
from  the  opinion. 

For  the  appellant  there  was  a  brief  by  Finch  &  Barber,  and 
oral  argument  by  Mr.  Barher. 

Oeo,  W.  Burnelly  for  the  respondent 

Cole,  C.  J.  The  facts  upon  which  the  question  of  law  arises 
in  this  case,  are  these:  The  plaintiff  was  elected  county  treas- 
urer in  November,  1878,  and  entered  upon  the  duties  of  his 
office  on  the  first  Monday  of  January  following.  The  annual 
salary  of  his  immediate  predecessor,  as  fixed  by  the  county 
board,  was  $1,400.  The  annual  session  of  the  county  board 
which  began  November  13, 1877,  was  continued  until  the  28th 
of  that  month,  when  it  was  adjourned  to  the  8th  of  January, 
1878.  After  a  session  of  three  days  in  January,  it  was  again 
adjourned  to  the  12th  day  of  March,  1878,  when  the  annual 
salary  of  the  county  treasurer  was  fixed  at  $1,100,  which  has 
been  paid  the  plaintiff.  The  whole  contention  is,  whether  the 
county  board,  at  its  adjourned  session  in  March,  1878,  had 
power  to  fix  the  salary  of  the  county  treasurer  who  was  to  be 
chosen  at  the  general  election  in  November  following. 

The  statute  which  regulated  or  restricted  the  power  of  the 
county  board  in  the  matter  was  chapter  75,  Laws  of  18G7.  See 
1  Tay.  Stats.,  ch.  13,  §  62.  The  first  section  of  that  chapter 
reads  as  follows:  "At  the  annual  meeting  in  November,  in 
every  year  hereafter,  the  county  board  of  supervisors  for  the 
several  counties  shall  fix  and  determine  the  amount  of  the 
annual  salary  that  shall  be  received  by  each  and  every  county 
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officer  who  is  to  be  elected  in  their  respective  counties  daring 
the  ensaing  year,  and  whose  annual  salary  said  supervisors 
have  now  or  may  hereafter  have  authority  to  establish."  In 
case  the  county  board  failed  to  establish  the  salary  of  any 
county  officer  as  provided  for  in  the  act,  then  such  officer  was 
to  receive  the  same  annual  salary  as  that  received  by  his  imme- 
diate predecessor  in  office.    Section  3. 

Now,  the  learned  counsel  for  the  plaintiff  contends  that  the 
action  of  the  board  fixing  the  annual  salary  of  the  treasurer  at 
$1,100  in  March,  was  wholly  inoperative  so  far  as  his  client  is 
concerned,  who,  he  says,  is  entitled  to  the  salary  of  his  im- 
mediate predecessor  in  office.  He  claims  this  for  two  reasons, 
or  upon  two  grounds:  firsts  because  the  change  was  not  made 
in  the  month  of  November,  1877,  as  the  statute  contemplates; 
and  second,  because,  if  a  change  could  be  made  at  any 
time  during  the  November  session  of  the  board,  such  change 
could  only  apply  to  or  affect  the  salaries  of  officers  who  should 
be  elected  during  the  next  ensuing  year  after  the  change  was 
made.  On  the  other  hand,  the  learned  counsel  for  the  county 
insists  that  the  power  of  the  board  to  fix  the  salary  was  not 
limited  by  the  statute  to  the  precise  month  of  November,  but 
that  the  board  had  authority  to  fix  the  salary  at  any  adjourned 
meeting  of  the  annual  session  which  began  in  November. 

We  are  inclined  to  adopt  the  latter  view  of  the  statute  as 
being  the  correct  one.  It  is  certainly  true  that  the  statute  is 
not  expressed  in  the  most  apt  and  concise  words;  but  still  there 
is  no  difficulty  in  arriving  at  its  true  intent  and  meaning. 
That  intent  obviously  was  to  give  the  county  boards  the  power 
to  determine  the  amount  of  salaries  of  county  officers.  It  is 
quite  clear  that  the  statute  contemplates  that  the  power  shall 
be  exercised  at  a  period  remote  from  the  time  when  such  offi- 
cers were  to  be  chosen,  in  order  to  prevent  the  influence  of 
partisan  bias  or  personal  feeling  on  the  part  of  members  of 
the  board  in  fixing  the  salary.  And,  furthermore,  it  was 
probably  deemed  desirable  that  candidates  for  office  should 
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know  precisely  what  compensation  was  attached  to  the  office. 
Hence  the  statute  provided  that  the  board  should  fix,  at  its  an- 
nnal  meeting,  the  amount  of  annual  salary  which  each  county 
officer  should  receive.  It  i»  said  that  there  was  but  one  annual 
meeting  of  the  board,  which,  by  law,  was  to  take  place  in  No- 
vember; consequently  the  words  '*in  November ''  plainly 
imply  that  the  power  was  to  be  exercised'in  that  month  and  at 
too  other  tima  But  the  words  "in  November,^'  we  think,  were 
inserted  out  of  abundant  caution,  to  designate  the  session  at 
which  the  board  should  act  in  the  matter.  The  correctness  of 
this  view  will  be  more  apparent  when  one  remembers  that  by 
section  26,  ch.  538,  Laws  of  1865,  the  board  was  required  "  to 
meet  annually  on  the  second  Monday  of  July,"  to  equalize 
property  assessed  for  taxation;  also,  by  section  7,  ch.  130, 
Laws  of  1868,  it  was  required  "  to  meet  annually  on  the  fourth 
Monday  of  May  "  to  perform  this  duty.  Therefore,  "  the  an- 
nual session  in  November"  was  designated  as  the  one  at  which 
salaries  were  to  be  fixed,  in  order  to  distinguish  it  from  the 
other  "annual  meeting"  of  the  board.  And  hence  the  board 
was  required  to  fix  the  salary  some  time  during  the  November 
session.  This  it  did  do  in  the  present  case.  The  annual  meet- 
ing was  continued  by  regular  adjournments  to  March,  when 
action  was  taken  and  the  salary  fixed. 

But  it  is  further  insisted  by  plaintiff's  counsel,  that,  even  if 
the  board  had  power  to  change  the  salary  at  any  time  during 
its  annual  session,  such  change  could  not  apply  to  an  officer 
elected  the  same  calendar  year.  It  is  said  that  the  words  "  en- 
suing  year  "  in  the  sentence  have  reference  to  the  officer  to  be 
elected,  and  mean  one  who  is  chosen  the  next  year  after  the 
salary  is  fixed.  We  must  presume  the  legislature  enacted 
the  statute  in  view  of  the  notorious  fact  that  the  entire  busi- 
ness of  county  boards  was  usually  completed  in  a  few  weeks; 
generally  before  the  close  of  the  year.  This  accounts  for  the 
language  used  in  the  statute.  But  if  for  any  reason  the  an- 
nual session  was  continued  until  after  the  first  of  January,  the 
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board  might  change  the  salary  at  an  adjoamed  meeting,  and 
have  the  change  apply  to  officers  chosen  at  the  following  fall 
election.  We  do  not  think  this  construction  does  violence  to 
the  atatute.  At  one  time  the  board  had  power  to  fix  the  salary 
of  the  county  treasurer  after  his  election  and  before  the  com- 
mencement of  his  term  of  office.  Chapter  220,  Laws  of  1863. 
rhe  plain tiil,  long  before  his  election,  had  full  notice  what  his 
salary  was  to  be.  He  accepted  the  position  with  full  knowl- 
edge on  hi«  part  of  what  compensation  wa^  attached  to  the 
office,  and  no  wrong  has  been  done  him.  And  we  fully  agree 
with  the  counsel  for  the  county  that  the  spirit  of  the  statute 
was  complied  with  by  the  board  when  it  changed  the  salary  in 
March. 

By  the  Cowrt, —  The  judgment  of   the  circuit  court  is 
affirmed. 


Thb  J.  I.  Case  Thbeshinq  Maohink  Cokpant  vs.  Mibaolb, 
Executor,  Garnishee. 

January  18  —  February  7,  1882. 

Liability  of^  administrator  to  garnishment 

An  exeeoior  or  administrator  is  not  sal^ject  to  garnishment  before  a  final 
order  for  the  distribation  of  the  estate  is  made;  and  where  he  is  sum- 
moned as  garnishee  before  the  making  of  such  order,  judgment  cannot 
be  taken  against  him  therein  after  the  order  is  made.  Whether  he  is 
subject  to  gai^ishment  after  such  final  order,  is  not  here  determined. 

APPEAL  from  the  Circuit  Court  for  Wirvnebdgo  County. 

Garnishment,  in  aid  of  an  execution  issued  on  a  judgment 
recovered  by  the  plaintiff  company  against  Charles  Miracle. 
The  defendant,  the  executor  of  the  estate  of  Joseph  Miracle, 
was  summoned,  soon  after  he  had  qualified  as  such  executor, 
and  before  the  expiration  of  .the  time  fixed  by  the  proper 
county  court  for  presentation  of  claims  against  the  estate  of 
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the  testator.  The  testator  by  his  will  bequeathed  $400  to 
Charles  Miracle,  the  execution  debtor.  When  the  executor 
was  summoned  as  garnishee,  he  had  several  thousands  of  dol- 
lars in  his  hands  belonging  to  the  estate,  the  same  being  the 
proceeds  of  a  sale  of  real  estate.  The  garnishee  answered  the 
above  facts,  and  the  plaintiff  made  an  issue  on  his  answer. 
Before  the  issue  was  tried,  the  estate  of  the  testator  was  settled, 
and  the  county  court  made  a  final  order  of  distribution,  in 
which  the  executor  was  directed  to  pay  the  amount  of  the 
above  legacy  to  the  execution  debtor.  On  the  trial  of  the 
issue,  the  circuit  court  held  that  the  executor  was  not  liable  to 
garnishment,  and  gave  judgment  for  the  garnishee.  The  plaint- 
iff appealed  from  the  judgment 

For  the  appellant  there  was  a  brief  by  Crazier  ds  Tyrrellj 
and  oral  argument  by  Mr.  Tyrrell: 

Sec  2752,  R  S.,  provides  that  "  any  creditor  shall  be  en- 
titled to  proceed  by  garnishment  in  the  circuit  court  of  the 
proper  county  against  any  person  (except  a  municipal  cor- 
poration) who  shall  be  indebted  to,  or  have  any  property 
whatever,  real  or  personal,  in  his  possession  or  under  his 
control,  belonging  to,  such  creditor's  debtor."  Under  sec.  4972, 
the  words  "  personal  property  "  include  money,  goods,  chattels, 
things  in  action  and  evidences  of  debt  Sec  2768  provides 
that,  ^'from  the  time  of  the  service  of  the  summons  upon 
the  garnishee,  he  shall  stand  liable  to  the  plaintiff  to  the 
amount  of  the  moneys,  credits  and  effects  in  his  possession 
or  under  his  control  belonging  to  the  defendant,  or  in  which 
he  shall  be  interested,  to  the  extent  of  his  right  or  inter- 
est  therein,  and  of  all  debts  duo  or  to  become  due  to  the 
defendant,  except  such  as  may  be  by  law  exempt  from  execu- 
tion." A  legacy  is  a  vested  interest,  and  constitutes  effects  of 
the  legatee  in  the  lands  of  the  executor.  Stratton  v.  Ham,  8 
Ind.,  84,  and  cases  there  cited;  Hayward  v.  Hayward,  20 
Pick.,  517-519;  Holhrook  v.  Waters,  19  id.,  354;  Wheeler  v. 
Bowen,  20  id.,  563,  and  cases  there  cited;  JSoar  v.  Marshall, 
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2  Gray,  253.  The  late  aathoriti^  hold  that  a  distribntive 
ehare  of  an  estate  in  the  hands  of  an  executor  or  adminis- 
trator, belonging  to  an  heir-at-law,  is  subject  to  garnishment 
before  decree  of  distribution,  and  the  suit  may  be  continued 
until  sufficient  opportunity  has  been  given  for  the  settlement 
of  accounts  and  a  decree  of  distribution.  Stratton  v.  Hara^  8 
Ind.,  84;  Wheeler  v.  BoweUy  20  Pick.,  563;  Holhrook  v.  Waters, 
19  id.,  354;  Cody  v.  Comey,  10  Met.,  459.  The  R  S.  of  Mass. 
provide  that  any  debt  or  legacy  due  from  an  administrator  or 
executor  may  be  attached  by  trustee  process,  but  do  not  pro- 
vide that  it  may  be  attached  before  an  order  of  distribution. 
Our  statute  of  garnishment  is  much  broader  than  those  of 
other  states,  subjecting  to  garnishment  all  persons  except  mu- 
nicipal corporations,  and  every  kind  of  property  known  to 
the  law,  including  money  and  debts  due  or  to  become  due, 
with  certain  specified  exceptions,  viz.,  1.  Money  owing  by 
reason  of  any  negotiable  bill,  draft,  note  or  other  security. 

2.  Money  collected  by  force  of  execution  or  other  legal  process. 

3.  Money  held  by  a  public  officer  as  such.  The  statute  no- 
where excepts  executors  and  administrators  from  this  process; 
and  the  court  will  not  interpolate  an  exception.  Tarhox  v. 
Adams  Co.^  34  Wis.,  560.  In  this  case  it  is  found  as  a  fact 
tliat  the  final  order  of  distribution,  requiring  the  garnishee  to 
pay  the  principal  debtor  a  legacy  of  $400,  was  made  long  be- 
fore the  trial  of  this  action.  This  court  has  held  that  it  is 
enough  that  the  money  or  debt  is  actually  due  and  payable 
when  the  trial  is  had  and  the  judgment  rendered.  Prentiss  v. 
Danaher,  20  Wis.,  311-319.  The  doctrine  that  an  executor  is 
a  public  officer  was  long  since  exploded.  [To  the  latter  prop- 
osition counsel  cited  numerous  authorities.] 

Geo.  W.  Bumdly  for  the  respondent,  to  the  point  that  an 
executor  is  not  liable  to  be  garnished  for  a  legacy  until  after 
an  order  of  final  settlement  and  decree  of  distribution  has  been 
made  by  the  probate  court,  cited  Drake  on  Attach,  (ed.  of  1858), 
sees.  496-502;  WineheU  v.  Alhny  1  Oonn.,  385;  Stanton  v. 
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JBolmes^  4  Daj,  87;  Barnes  v.  Treat,  7  Mass.,  271;  Brooks 
V.  Cook,  8  id.,  246;  Stills  v.  Harmon,  7  Cash.,  406;  Paries  v. 
Cvshman,  9  Vt,  320;  Adams  v.  Barrett,  2  N.  H.,  374;  Waits 
V.  Osborne,  11  Me.,  185;  Lyons  v.  Huston,  2  Harr.  (Del.),  349; 
Shewell  v.  Keen,  2  Whart,  332;  Thorn  vMoodruff,  5  Ark., 
55;  Curling  v.  Hyde,  10  Mo.,  374;  Richards  v.  Griggs,  16 
id.,  416.  When  the  liability  is  contingent,  the  garnishee  is 
never  held.  Drake  on  Attach.,  sees.  645,  551;  Bishop  v. 
Toung,  17  Wis.,  46;  ITeyes  v.  Hailway  Co.,  25  id.,  691;  St. 
Zouis  V.  Begenfuss,  28  id.,  144.  The  liability  of  the  gar- 
nishee is  fixed  at  the  time  garnishment  is  served  upon  him, 
not  by  anything  that  happens  after.  Bishop  v.  Young,  supra; 
Wood  v.Wall,  24  Wis.,  647.  To  put  the  law  on  this  point 
beyond  cavil,  subd.  4,  sec  2769,  E.  S.,  declares  that "  no  judg- 
ment  shall  be  rendered  upon  a  liability  of  the  garnishee  .  • 
by  reason  of  any  money  or  other  thing  owing  from  him  to 
the  defendant,  unless  before  judgment  against  the  defendant 
it  shall  have  become  due  absolutely  and  without  depending  on 
any  future  contingency."  Sec  2768,  indeed,  makes  the  gar- 
nishee liable  for  '^all  debts  due  or  to  become  due;  "  but  this 
phrase  has  been  construed  by  this  court,  in  Bishop  v.  Young, 
supra,  as  relating  to  such  debts  ^^as  the  garnishee  owes  abso- 
lutely, though  payable  in  the  future,"  and  not  to  such  as 
depend  upon  a  contingency. 

Lyon,  J.  The  precise  question  presented  by  this  appeal 
may  be  thus  stated:  Can  a  legacy  to  a  judgment  debtor  be 
reached  by  garnishee  process  against  the  executor,,  issued  and 
served  before  the  final  order  of  distribution;  the  trial  of  an 
issue  taken  upon  the  answer  of  the  garnishee  having  been 
had  after  such  order  was  made  directing  the  executor  to  pay 
«uch  legacy  to  the  judgment  debtor t  The  authorities  are  al- 
most uniform  that  an  executor  or  administrator  is  not  liable  to 
garnishee  or  trustee  process  before  a  final  order  for  the  distri* 
bntion  of  the  estate  is  made,  unless  he  is  rendered  so  liable  by 
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some  provision  of  statute.  We  have  no  statute  in  this  state 
which  takes  such  a  case  out  of  the  general  rule.  Many  of  the 
cases  which  uphold  this  rule  are  cited  in  the  brief  of  counsel 
for  defendant.  Indeed,  we  have  been  referred  to  but  one  case  — 
Strattoji  V.  Harn^  8  Ind.,  84 — which  holds  the  contrary 
rule.  This  is  an  exceptional  case,  and  in  a  learned  and  elabo- 
rate note  appended  to  it  numerous  cases  are  cited,  and  the  un- 
soundness of  the  decision  demonstrated  on  principle  and  by 
authority.  Very  many  of  the  cases  referred  to  were  decided 
upon  statutes  not  distinguishable-  from  ours  in  principle,  and 
the  rule  is  too  firmly  established  to  be  now  overturned  by 
judicial  decision.  That  must  be  done,  if  done  at  all,  by  the 
legislature,  as  it  has  been  in  some  of  the  states. 

Tliis  court  held,  in  Hill  v.  Railroad  Co.^  14  Wis.,  291, 
that  a  sheriff  having  moneys  in  his  hands  collected  on  execu- 
tion in  favor  of  a  debtor,  is  not  liable  to  garnishment  The 
reasons  there  given  for  the  judgment  are  equally  applicable  to 
the  case  of  an  executor,  especially  before  an  order  is  made  for 
the  final  distribution  of  the  estate.  See  also  Burnham  v. 
Fond  du  Lao,  15  Wis.,  193;  Buff /torn  v.  Baoine,  26  Wis., 
449.  True,  Dixcw,  C.  J.,  vigorously  dissented  from  the  doc- 
trine of  the  court  in  the  three  cases  last  above  cited ;  yet  they 
must  be  regarded  as  settling  a  principle  which  is  applicable  to 
and  must  control  our  judgment  in  the  present  case.  It  must 
be  held,  therefore,  that  the  executor,  when  summoned,  was  not 
liable  to  garnishment,  and  hence  that  the  action  against  him 
fails.  Manifestly  it  was  not  saved  by  the  circumstance  that 
the  garnishee  action  remained  in  court  until  after  the  order  of 
distribution.  It  is  like  the  common  case  of  an  action  prema- 
turely brought.  Such  an  action  must  abate,  notwithstanding 
a  cause  of  action  has  matured  pendente  lite.  Whether  the 
executor  is  liable  to  garnishment  after  the  final  order  for  set- 
tling and  distributing  the  estate,  is  not  here  determined. 

By  the  Court. —  The  judgment  of  the  circuit  court  is 
affirmed. 
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Verdict.  (1)  What  questions  to  be  submitted  far  special  verdict.  (2)  Spe- 
cial and  general  verdicts. 

CoirvKRsioN:  Demand.  ("5,  4)  When  pz-oo/  qf  demand  necessary  in  action 
for  conversion. 

Amendment:    (5)  Of  complaint  after  verdict. 

1.  Questions  of  fact  not  controverted  by  the  pleadings  and  evidence  need  not 

be  submitted,  where  a  special  verdict  is  demanded. 

2.  Where  there  is  a  special  verdict  covering  all  material  controverted  issues, 

the  taking  of  a  general  verdict  consistent  therewith  is  not  error. 
8.  Where  property  is  taken  from  the  owner *8  home  and  possession  upon 
authority  of  his  wife  only,  and  there  is  no  evidence  of  her  authority  as 
agent  for  her  husband  in  that  behalf,  quare  whether  an  action  for  the 
value  of  the  property  will  not  lie  without  any  demand. 

4.  In  such  an  action,  an  answer  alleging  title  in  defendant  would,  if  stand- 

ing alone,  operate  as  a  waiver  of  a  demand;  but  if  there  is  also  a  gen- 
eral denial,  perhaps,  on  failure  to  show  a  tortious  taking,  it  might  be 
necessary  for  plaintiff  to  show  a  demand  before  suit  brought.  In  this 
case,  however,  a  demand  was  conclusively  proven. 

5.  The  granting  or  refusing  of  leave  to  amend  an  answer  after  verdict  is 

much  in  the  discretion  of  the  court;  and  where  the  question  of  fact 
sought  to  be  raised  by  an  amendment  h$t8  been  virtually  determined 
against  the  defendant  by  special  verdict,  there  is  no  error  in  refusing 
leave  to  amend. 

APPEAL  from  the  County  Court  of  Winnebago  County, 
The  case  is  thus  stated  by  Mr.  Justice  Taylor: 
"This  was  an  action  to  recover  the  value  of  a  sewing  ma- 
chine owned  by  the  plaintifiE,  and  which,  it  was  alleged,  had 
been  converted  by  the  defendant  The  action  was  commenced 
in  justice's  court,  and  appealed  to  the  county  court  of  Win- 
nebago county;  and  from  the  judgment  in  that  court  an  ap- 
peal is  taken  to  this  court  The  pleadings  and  evidence  both 
show  that  the  sewing  machine  in  controversy  was  the  prop- 
erty of  the  plaintiff  at  the  time  it  came  to  the  possession  of 
the  defendant  company.    The  company  claims  title  to  it  by 
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virtne  of  an  exchange  made  by  the  wife  of  the  plaintiff  with 
the  company  for  a  new  machine.  The  company,  at  the  time 
of  the  trade  with  the  plaintiff's  wife,  took  a  bill  of  sale  from 
her  for  the  machine  in  question,  and  the  price  agreed  npon 
was  applied  in  part  payment  for  a  machine  which  the  com- 
pany at  the  same  time  sold  to  the  plaintiff's  wife.  The  answer 
of  the  defendant,  after  admitting  the  fact  of  its  being  a  cor- 
poration, (1)  contains  a  general  denial;  (2)  denies  the  owner- 
ship of  the  plaintiff,  and  alleges  ownership  in  the  defendant; 
(3)  avers  that  the  defendant  pnrchased  the  machine  of  the 
plaintiff  throngh  his  agent,  the  plaintiff's  wife,  in  good  faith 
and  for  a  valuable  consideration,  and  that  the  plaintiff  author- 
ized and  sanctioned  the  sale;  and  (4)  denies  that  the  plaintiff 
demanded  tho  property  from  the  defendant  before  the  com- 
mencement of  the  action. 

^^  After  the  evidence  was  all  taken,  the  defendant's  attorneys 
demanded  that  the  jury  render  a  special  verdict,  and  asked  the 
court  to  submit  for  such  special  verdict  thirteen  questions 
which  they  had  prepared  and  submitted  to  the  court  for  that 
purpose.  The  court  refused  to  submit  the  questions  so  pre- 
pared, and  the  counsel  for  the  defendant  excepted  to  such 
refusal.  The  court  then  prepared  the  following  questions^  and 
submitted  them  to  the  jury  for  their  verdict:  (1)  At  the  time 
the  contract  was  made  between  the  plaintiff's  wife  and  the 
defendant's  agent,  had  the  plaintiff  any  knowledge  or  infor- 
mation of  the  terms  of  the  bargain  between  them?  (2)  Did^ 
the  plaintiff,  by  his  subsequent  acts,  ratify  or  assent  to  the  sale 
made  by  his  wife  of  the  machine  in  controversy,  under-  the 
terms  of  the  contract?  (3)  What  was  the  market  value  of 
the  machine  in  controversy  when  it  was  taken  by  the  defend- 
ant? The  attorneys  for  the  defendant  excepted  to  the  sub- 
mission of  these  questions  for  special  verdict  — firsty  because 
the  questions  do  not  dispose  of  all  the  controverted  facts  liti- 
gated on  the  trial  and  material  to  the  issue;  and  second,  be- 
cause said  questions  do  not  dispose  of  all  the  controverted 
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facts  pnt  ia  isene  by  the  pleadings,  and  snch  as  might  prop- 
erly be  put  in  issne  material  thereto. 

"To  the  firat  and  second  questions  submitted  to  them,  the 
jury  answered,  'No;'  to  the  third  question  they  answered 
*  $30.'  They'  also  found  a  general  verdict  for  the  plaintiff,  and 
assessed  the  damages  at  $30." 

From  a  judgment  rendered  in  plaintiflPs  favor  pursuant  to 
the  verdict,  the  defendant  appealed. 

For  the  appellant  there  was  a  brief  by  Crosier  c6  Tyrrell^ 
and  oral  argument  by  Mr.  Tyrrell. 

For  the  respondent  there  was  a  brief  by  Iloxigldon  cfe  Pora^ 
and  oral  argument  by  Mr.  Houghton. 

Taylor,  J.  The  learned  counsel  for  the  appellant  have  filed 
a  very  elaborate  brief  in  tliis  case,  and  have  very  ably  dis- 
cussed several  propositions  of  abstract  principles  of  law,  which 
were  not  considered  by  the  learned  county  judge  on  the  trial, 
because  in  his  view  of  the  evidence  in  the  case  they  were  not 
controverted  facts.  Among  these  propositions  are  three  which 
the  learned  county  judge  withheld  froiil  the  jury  for  the 
reason  either  that  they  were  conclusively  establislicKi  by  the 
evidence,  or  because  there  was  no  evidence  to  support  them. 
Upon  two  of  these  questions — firsts  as  to  the  ownership  of  the 
property  in  controversy,  and  second,  as  to  the  demand  of  the 
same  from  the  defendant  before  suit  brought, —  the  learned 
county  judge  held  that  there  was  no  conflict  in  the  evidence, 
and  that  both  were  clearly  established;  and  upon  the  question 
as  to  whether  the  wife  of  the  plaintiff  was  his  authorized  agent 
to  sell  or  exchange  the  property,  he  held  there  was  no  evidence 
in  the  case  to  establish  that  fact  After  a  careful  examination 
of  the  evidence  found  in  the  record,  in  connection  with  the 
issues  formed  by  the  pleadings,  we  are  of  the  opinion  that  the 
learned  county  judge  was  right  in  holding  as  he  did  upon 
these  questions.  We  are  inclined  to  think  that  the  learned 
counsel  for  the  defendant,  at  the  time  of  the  trial,  concurred 
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in  the  views  taken  by  the  connty  judge  upon  the  question  of 
ownership,  and  npon  the  question  of  the  agency  of  the  wife  at 
the  time  of  making  the  exchange,  for  the  reason  that  we  do 
not  find  in  the  thirteen  questions  which  he  proposed  for  a 
special  verdict  any  one  which  asks  the  jury  to  pass  upon  these 
questions,  or  either  of  them.  We  find,  however,  that  the  de- 
fendant did  ask  to  have  the  question  of  a  demand  submitted 
to  the  jury.  We  have  some  doubt  whether  a  demand  was 
necessary,  in  the  absence  of  proof  of  any  authority  on  the  part 
of  the  wife  to  deliver  the  property  to  the  defendant. 

'the  property  was  taken  from  the  house,  and  in  law  from  the 
possession  of  the  plaintiff,  withaut  any  authority  except  that 
of  his  wife,  and  her  authority  is  not  proved  on  the  trial. 
Under  such  circumstances  it  is  probable  that  the  taking  was 
wrongful;  but,  admitting  that  the  original  taking  was  not  tor* 
tious,  we  think,  with  the  learned  county  judge,  that  the 
demand  and  refusal  or  neglect  to  deliver  was  conclusively 
proven  on  the  trial.  The  answer  of  the  defendant  clearly  shows 
that  it  claimed  title  to  the  property  in  hostility  to  the  plaint- 
ifFs  right,  by  pleading  property  in  itself  by  a  sale  from  the 
plaintiff  through  his  agent  This  answer,  if  standing  alone, 
would  do  away  with  the  necessity  of  any  demand.  It  would 
in  itself  be  evidence  of  a  conversion,  as  against  the  right  of 
the  plaintiff,  unless  established  by  the  proofs  on  the  trial;  but 
as  the  answer  contained  a  general  denial,  and  a  denial  that  any 
demand  of  the  property  was  made  before  suit  brought,  if  the 
evidence  failed  to  show  a  tortious  taking,  it  would  probably 
be  necessary  to  show  a  demand  of  the  property  before  suit 
brought  Without  reciting  the  evidence  as  to  the  demand  and 
refusal,  we  think  the  proof  upon  this  point  was  conclusive, 
and  the  county  court  did  not  err  in  so  holding. 

The  ownership  of  the  property,  the  want  of  authority,  at  the 
time  of  the  sale  made  by  the  plaintiff^s  wife,  to  make  such 
^le,  and  the  demand,  being  established  beyond  controversy, 
the  only  other  questions  in  the  case  were,  whether  the  plaintiff^ 
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after  the  sale  made  hy  his  wife,  had  ratified-  the  same,  and  the 
value  of  the  property ;  and  these  questions  were  submitted  to 
the  jury.  The  other  question  submitted  went  to  the  question 
of  ratification.  If,  at  the  time  the  contract  was  made  between 
the  plaintiff's  wife  and  the  defendant's  agent,  the  plaintiff  had 
knowledge  or  information  of  the  terms  of  the  bargain  between 
them,  his  omission  to  notify  the  defendant  of  his  dissent  to 
the  trade  for  several  weeks  would  be  very  strong  evidence 
tending  to  show  his  acquiescence  in  the  trade  —  much  stronger 
than  if  he  bad  no  knowledge  of  its  terms,  or  if  he  had  been 
misinformed  as  to  the  terms.  It  is  probable,  if  the  jury  had 
answered  this  question  in  the  affirmative,  the  court  would,  as 
a  matter  of  law,  have  held  that  his  omission  to  notify  the  de- 
fendant of  his  dissent  for  several  weeks,  and  permitting  his 
wife  during  all  that  time  to.  keep  and  use  the  machine  taken 
in  exchange,  was  a  ratification  of  the  trade  made  by  her. 

This  court  having  held  that  only  the  controverted  facts  need 
be  submitted  to  the  jury  for  a  special  verdict  (Hutchinson  v, 
RaUvyay  Co.^  41  Wis.,  562;  Williams  v.  Porter^  id.,  422; 
McNarra  v.  Railway  Co.j  id.,  69;  McHugh  v.  Hailway  Co.y 
id.,  79;  Ward  v.  Busacky  46  id.,  407;  Eberhardt  v.  Sanger, 
51  id.,  72),  we  are  of  the  opinion  that  the  three  questions  sub- 
mitted covered  the  whole  case,  and  that  there  was  no  error  in 
refusing  to  submit  the  questions  prepared  by  the  defendant 

We  are  at  a  loss  to  see  how  defendant  is  prejudiced  by  the 
fact  that  a  general  verdict  was  also  taken  by  the  court  The 
general  verdict  is  not  inconsistent  with  the  special,  and  the 
special  verdict  covers  all  the  controverted  issues  in  the  case. 
If  there  be  any  irregularity  in  taking  a  special  and  general 
verdict  in  the  same  case,  it  can  only  arise  in  a  case  where  the 
special  verdict  does  not  dispose  of  all  the  controverted  facts, 
and  where  it  becomes  necessary  to  help  out  the  special  verdict 
by  a  resort  to  the  general  one. 

There  was  no  error  in  refusing  the  amendment  to  the 
answer  offered  by  the  defendant     In  the  first  place  it  .was  a 
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matter  somewhat  in  the  discretion  of  the  trial  court,  whether 
it  wonid  permit  an  amendment  at  that  stage  of  the  trial;  bnt 
in  addition  to  that  it  seems  to  ns  that  the  question  sought  to 
be  raised  bj  the  amended  answer  was,  in  fact,  tried  and  sub- 
mitted to  the  jury  for  their  consideration,  by  the  question 
which  directed  them  to  find  whether  the  plaintiflE  had  ratified 
the  contract  made  by  his  wife,  by  his  subsequent  acts  or  as- 
sent to  the  sale  made  by  her.  If  he  had  done  such  acts  of 
omission  or  commission  as  would  estop  him  from  avoiding  the 
contract  made  by  his  wife,  such  acts  would  amount  to  a  rati- 
fication of  her  contract,  and  he  would  be  bound  by  it.  The 
defendant  could  not  have  been  prejudiced  by  the  refusal  to 
allow  the  amended  answer. 

"We  think  there  was  no  error  in  refusing  to  instruct  the  jury 
that  the  plaintiff  could  only  recover  the  market  value  of  the 
machine.  The  property  in  question  was  of  a  kind  for  which 
there  was  no  market  value,  in  the  strict  sense  of  the  word,  and 
the  true  question  for  the  jury  was  its  intrinsic  or  real  value. 
That  value  had  been  proven  by  men  skilled  in  the  knowledge 
of  the  value  of  such  property;  and  such  evidence  was,  in  our 
opiiflon,  the  best  evidence  which  could  be  furnished  on  that 
point. 

On  the  whole,  we  think  the  case  was  fairly  tried,  and  sub- 
mitted to  the  jury  under  proper  instructions  from  the  court, 
and  that  the  verdict  is  supported  by  the  evidence. 

By  the  Court. — The  judgment  of  the  county  court  is 
affirmed. 

Vol.  LIV-20 
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January  18— February  7, 1882. 

Fbaudulbnt  Sales.    (1,2)  Question  for  jury. 

Eyidbncb.    (3)  Suppi'esaing  deposition  for  evasive  or  defective  answers.  (4) 

Whether  witness  may  state  who  was  *'in  possession  "  of  chattels. 
Reyebsal  of  Judgment:    (5)  For  want  of  definite  instruction  not  asked. 

1.  Under  our  stakite,  the  question  of  a  fraudulent  intent  in  the  transfer  of 

personal  (as  well  as  real)  property,  is  one  of  fact  for  the  jury. 

2.  Whether  the  court  would  be  authorized  to  take  the  quesb'on  from  the 

jury  in  any  case,  is  not  here  decided,  as  there  was  evidence  in  this  case 
to  sustain  the  verdict  upholding  the  transfer. 
8.  In  the  ca<^  of  a  deposition  taken  on  oral  interrogatories,  upon  notice, 
where  the  party  in  whose  behalf  cross  interrogatories  are  to  be  put  is 
not  represented  by  attorney,  but  depends  upon  written  interrogatories 
sent  to  the  examining  officer,  the  mere  fact  that  some  of  the  cross  inter- 
rogatories are  somewhat  evasively  or  not  fully  answered,  by  reason  of  the 
neglect  of  such  officer  to  press  vigorously  for  full  and  exact  answers,  is 
not  sufficient  ground  for  suppressing  the  deposition;  but  this  rule  will 
not  prevent  the  striking  out  of  an  answer  which  is  not  responsive  or  is 
purely  evasive. 

4.  In  replevin,  a  witness  may  properly  testify  that  a  particular  person  was 

"  in  possession  **  of  the  property  at  a  specified  tiime;  and  it  is  f6r  the 
adverse  party,  by  cross  examination,  to  ascertain  what  facts  within 
the  witness's  observation  were  regarded  by  him  as  constituting  such 
."possession." 

5.  Where  the  instructions  given  are  not  incorrect,  a  mere  omission  to  give  a 

more  definite  instruction  to  which  the  appellant  might  have  been  en- 
titled, but  which  he  did  not  ask  for,  is  not  ground  for  reversal. 

APPEAL  from  the  Circuit  Court  for  Winnebago  Countj. 

Action  to  recover  certain  personal  property  alleged  to  have 
been  wrongfully  taken  by  the  defendant,  as  under  sheriff  of 
Fond  du  Lac  county,  on  a  writ  of  attachment  issued  in  a  suit 
in  favor  of  John  S.  McDonald  against  George  O.  Trowbridge, 
a  son  of  the  plaintiff.  The  defendant,  as  such  sheriff,  justified 
on  the  ground  that  the  property  attached  had  been  transferred 
by  George  O.  to  his  mother,  the  plaintiff,  with  the  intent  to 
kinder,  delay  and  defraud  his  creditors. 
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Before  the  jury  —as  impaneled,  the  defendant  moved  the 
court  to  suppress  the  deposition  of  the  plaintiff  taken  in  her 
own  behalf,  on  the  ground  that  the  answers  to  the  cross  inter- 
rogatories were  evasive,  and  in  some  instances  wholly  neglected 
to  meet  the  point  of  the  inqniry.  He  also  moved  on  similar 
grounds  to  suppress  the  deposition  of  George  O.  Trowbridge, 
taken  at  plaintiiTs  instance.     Both  motions  were  denied. 

The  plaintiff  had  a  verdict  and  judgment;  and  defendant 
appealed  from  the  judgment 

Edw.  S.  Broffffj  for  the  appellant 

Geo.  E,  Sutherland^  for  the  respondent 

Cassodat,  J.  This  case  has  been  here  twice  before.  42 
Wis.,  417;  48  Wis.,  424. 

1.  Is  there  evidence  sufficient  to  support  the  verdict?  Be- 
yond question  the  learned  counsel  is  correct  in  claiming  that 
there  were  several  suspicious  circumstances  connected  with  the 
transfer  of  the  property  in  question  from  the  son  to  the  mother. 
Were  we  sitting  as  jurors  on  the  facts,  we  should  probably 
be  inclined  to  hold  with  him.  We  have  no  time  to  go  into  an 
analysis  of  the  testimony,  and  an  incumbrance  of  the  reports 
for  that  purpose  would  be  of  no  practical  benefit  to  any  one, 
even  if  it  would  be  more  satisfactory  to  the  parties.  From  a 
careful  reading  of  the  testimony  we  think  there  was  suffi- 
cient evidence  to  support  the  verdict  Whatever  may  have 
been  the  rule  at  common  law,  the  statute  of  this  state  makes 
the  question  of  fraudulent  intent  in  the  transfer  of  personal  as 
well  as  real  property  a  question  of  fact  for  the  jury,  and  not  of 
law  for  the  court  Hyde  v.  Chapman^  83  Wis.,  892;  BarJcow 
V.  Sanger^  47  Wis.,  600;  Mehlhopv.  Pettibone}  Whether, 
under  this  statute,  as  queried  in  Barkow  v.  Sanger^  the  court 
would  be  authorized  to  take  the  case  from  the  jury  where  there 
is  no  evidence  nor  inference  disclosed  of  the  honafdea  of  the 

>  This  case  was  held  on  a  motion  for  a  rehearing,  and  will  be  reported  as 
of  May  10, 1882. 
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transaction,  it  is  nnnecessary  here  to  decide,  since  we  are  of 
the  opinion  that  there  was  sufficient  evidence  to  jnstify  a  verdict 
for  the  plaintiff.  For  an  interesting  discussion  of  the  question, 
see  Seward  v.  Jackson^  8  Cow.,  435,  reversing  8.  C,  5  Cow., 
67;  Tan  Wyck  v.  Seward^  18  Wend.,  375;  Bahcockv.EcMery 
24  N,  Y.,  623. 

2.  Was  there  any  error  in  refusing  to  suppress  the  deposi- 
tions? The  depositions  were  not  taken  on  commission,  but 
were  taken  before  an  officer  in  Oakland,  California,  on  oral  in- 
terrogatories, in  pursuance  of  notice  in  writing  previously 
given.  The  only  grounds  urged  for  suppression  were,  that  the 
answers  to  several  of  the  cross  interrogatories  were  evasive, 
and  that  in  some  instances  the  witness  had  wholly  failed  to 
answer  the  point  in  the  interrogatory.  The  statute  requires 
the  officer  taking  the  deposition  to  insert  therein  every  answer 
or  declaration  of  the  witness  which  either  party  requires  to  be 
inserted;  and,  in  depositions  taken  by  oral  interrogatories, 
every  interrogatory  so  required.  Section  4087,  R.  S.  The 
manner  of  suppressing  depositions  is  regulated  by  section  4091, 
R.  S.  Section  4092,  R.  S.,  provides  that  "every  objection  to 
the  competency  of  the  witness,  or  to  the  propriety  of  any  ques- 
tion  put  to  him,  or  the  admissibility  of  any  testimony  given 
by  him,  may  be  made  when  the  deposition  is  produced,  in  the 
same  manner  as  if  the  witness  were  personally  examined  on 
the  trial,  and  without  being  noted  upon  the  deposition,  unless 
the  objection  is  to  the  form  or  order  of  a  question,  when  the 
objection  must  be  noted  in  the  deposition  before  it  is  an- 
swered." Tliis  section  authorizes  an  objection  to  be  taken  for 
the  first  time  at  the  trial  to  an  inadmissible  answer  to  an  inter- 
rogatory; but  we  do  not  think  the  whole  deposition  should  be 
suppressed  merely  because  some  of  the  answers  are  not  as 
full  or  direct  as  they  might  have  been.  This  is  especially 
true  in  regard  to  depositions  taken,  as  these  were,  on  oral 
interrogatories. 

When  depositions  are  so  taken,  parties  are  expected  to  be 
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present  by  their  attorneys  or  their  representatives,  and  if  the 
answers  are  evasive,  or  not  so  fall  and  complete  as  de- 
sired, they  can  repeat  the  questions  or  put  others  until  the 
witness  is  forced  to  answer  the  precise  point  required,  or 
squarely  refuse.  Of  course,  refusal  or  evasion  might  be  so 
gross  as  to  indicate  corruption,  and  authorize  a  suppression  of 
the  whole  deposition;  but  when  the  deposition  is  upon  oral 
interrogatories  the  witness  should  be  fairly  tested  by  repeated 
questions  until  the  perversity  of  the  witn^s  becomes  manifest, 
before  the  court  would  be  authorized  to  resort  to  so  severe  a 
practice.  Here  the  plaintiff  appeared  by  attorney,  and  the 
defendant  sent  written  interrogatories  to  the  officer  to  be  put 
to  the  witness  by  such  officer.  He  did  put  the  questions  as 
requested,  and  in  doing  so  he  undoubtedly  represented  the  de- 
fendant If  a  given  interrogatory,  and  especially  one  involv- 
ing several  questions,  was  not  fully  or  was  evasively  answered, 
he  might  have  repeated  it,  and  called  attention  of  the  witness  to 
the  particular  part  of  the  interrogatory  not  answered,  or  to  the 
part  wherein  a  direct  answer  had  been  evaded.  The  motion 
to  suppress,  therefore,  is  really  grounded  upon  the  failure  of 
defendant's  chosen  agency  to  more  vigorously  press  the  dif- 
ferent questions  prepared  for  him  in  advance  to  be  put  to 
the  witnesses.  That  such  failure  is  not  a  ground  for  such 
motion  is  manifest  Of  course,  this  rule  does  not  prevent  the 
striking  out  of  an  answer  which  is  not  responsive  or  is  purely 
evasive.  But  no  such  motion  was  made  as  to  any  answer  of 
any  cross  interrogatory.  Counsel  did  not  ask  to  have  this 
answer  of  George  O.  stricken  out:  ^  When  it  was  seized  by  the 
defendant,  it  was  in  the  possession  of  Eliza  Trowbridge.'' 
But  we  think  that  possession  of  movable  personal  property, 
like  that  in  question,  is,  as  a  general  thing,  a  question  of  fact 
so  far  as  to  be  testified  to  by  a  witness.  It  may,  in  a  strict 
sense,  be  regarded  as  a  conclusion  from  several  btcts.  But 
counsel  was  at  liberty  to  cross-examine  the  witness,  and  force 
him  to  state  just  what  particular  facts  he  regarded  as  constir 
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tating  each  possesBion.  It  may  be  that  what  be  called  posses- 
sion would  not  in  law  be  regarded  as  possession,  but  that 
would  not  be  a  ground  for  striking  oat  the  answer;  for  one  of 
the  purposes  of  cross  examination  is  to  detect  and  expose  the 
fallacy  of  statements  made  on  direct  examination.  For  similar 
reasons  we  think  the  court  was  justified  in  disregarding  the 
objection  to  the  striking  out  the  answei^  *^It  was  given  to 
her." 

The  defendant  excepts  to  so  much  of  the  charge  as  states 
.  the  following  proposition  of  law  as  applicable  to  the  facts  in 
this  case:  ^'It  has  been  claimed  here,  on  the  part  of  the  plaint- 
iff or  defendant,  that  at  the  same  time  the  farm  on  which  this 
stock  was,  was  sold.  Now  I  must  say  to  you  that,  if  the 
party  took  possession  of  the  farm,  it  would  not  be  evidence 
of  a  want  of  change  of  possession  that  the  property  remained 
on  the  farm;  because,  in  taking  possession  of  tlie  farm  and 
the  stock  upon  it,  the  fact  that  the  stock  was  there  and  still 
remained  there,  providing  the  purchaser  took  possession  of  the 
farm  and  the  stock,  there  would  be  no  necessity  of  removing  it 
from  the  }and;  but  yon  must  examine  all  the  circumstances, 
all  the  surroundings,  and  you  may  bring  to  your  aid  in  de- 
termining this  question  other  transactions  between  these  same 
parties,  —  the  transaction  of  the  purchase  of  the  landy  the  gvo- 
tn^  of  a  mortgage^  its  oancellationy  all  the  other  surrounding 
oircumstancesj  —  and  determine  this  question  I  have  submit- 
ted to  you."  But  we  think  this  portion  of  the  charge  was, 
to  that  extent,  a  fair  presentation  of  the  case  to  the  jury.  If 
the  defendant  desired  to  have  instructions  more  definite,  he 
should  have  so  requested.  This  court  has  ottesk  hsid  that  a 
failure  to  so  request  is  a  waiver  of  any  exceptions  hooMf 
they  are  not  given.  Besides,  the  court  had  already  fully  in- 
structed the  jury  as  to  the  presumptions  of  law  in  £ivor  of 
the  defendant 

The  defendant  also  excepts  to  so  much  of  the  said  charge 
as  states  the  following  proposition  as  applicable  to  the  facta 
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in  the  case:  "It  would  not,  however,  be  suflHcient  to  show 
that  another  transaction  between  these  parties  was  fraudulent, 
and  therefore  void  as  against  creditors,  to  establisb  the  fact 
that  this  one  was  void.  It  has  that  tendency,  and  is  a  cir- 
cumstance; but  even  though  you  should  find  the  otlier  trans- 
action to  have  been  fraudulent,  if  yon  find,  from  all  the 
evidence,  that  this  one  was  not  —  that  this  was  bona  fidcy  made 
without  intent  to  defraud  or  delay  or  hinder  creditors,  made 
for  a  valuable  consideration  —  that  there  was  a  change  of  pos- 
session, or,  if  there  was  not,  if  it  is  established  that  the  trans- 
action was  bonafidcy  and  made  without  any  fraudulent  intent, 
made  in  good  faith,  —  then,  [notwithstanding]  the  fact  that  the 
other  transaction  was  fraudulent,  you  still  might  find  that 
this  one  was  not.''  Counsel  urge  that  this  instruction  took 
from  the  jury  the  question  whether  one  of  the  transactions 
referred  to  was  or  was  not  fraudulent  But  it  seems  to  us  that 
it  was  not  obnoxious  to  this  objection.  On  the  contrary,  we 
think  it  fairly  submitted  to  the  jury  the  fraudulent  character 
of  each  of  the  transactions,  and  their  bearing  upon  each  other. 
This  is  so  manifest  from  the  reading  as  not  to  require 
discussion. 

By  the  Court.  —  The  judgement  of  the  circuit  court  is 
affirmed. 

Taylor,  J.,  took  no  part 


Ladwig  and  another  vs.  Haasb. 

January  19 — February  7, 1882. 

Reformation  of  Lease, 

The  court  will  not  insert  in  a  lease  important  conditions  which  the  parties 
never  fully  assented  to;  and  there  is  no  sufiBcient  evidence  in  this  case 
that  the  alleged  agreement  on  defendant's  part  on  which  the  action  is 
based,  formed  port  of  the  lease  coasted  npon. 
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APPEAL  from  the  County  Court  of  Dodge  County. 

The  complaint  alleges  that  about  the  let  of  October,  1877, 
the  plaintiff  Sophia  Ladwig  and  the  defendant  entered  into 
an  agreement  by  which  the  latter  was  to  work  a  farm  belong- 
ing to  the  former  in  accordance  with  the  terms  and  conditions 
of  a  written  memorandum  attached  to  the  complaint;  that  de- 
fendant thereupon  entered  upon  and  worked  said  plaintiff's 
farm,  from  year  to  year  for  about  three  years,  in  accordance 
with  said  terms  and  conditions,  except  that  he  liad  failed  and 
refused  to  plow  and  leave  plowed  the  number  of  acres  of 
said  farm  (to  wit,  about  sixty-five  acres)  which  he  had  agreed 
to  plow  and  leave  plowed  on  said  farm  at  the  expiration  of 
the  term  of  his  lease,  to  plaintiff's  damage  $200.  Carl  Ladwig 
was  joined  as  plaintiff  as  the  husband  of  Sophia  Ladwig,  The 
memorandum  attached  to  the  complaint,  and  put  in  evidence 
on  the  trial,  was  of  a  lease  of  land  by  Sophia  Ladwig  to  the 
defendant  for  three  years  from  October  1, 1877,  with  numerous 
agreements  on  the  part  of  the  defendant,  of  which  the  only  one 
important  here  was  as  follows:  "The  lessee  further  agrees  to 
deliver  to  the  lessor  the  land  in  such  order  as  when  he  took 
possession  of  it,  that  is  to  say,  to  deliver  the  plow-land 
plowed  in  the  fall,  on  the  1st  of  October,  1880."  The  evidence 
as  to  the  person  by  whom  and  the  circumstances  under  which 
this  memorandum  was  made,  is  sufficiently  stated  in  the 
opinion.  The  cause  was  tried  by  the  court  without  a  jury,  and 
judgment  rendered  for  the  defendant,  from  which  the  plaintiffs 


The  cause  was  submitted  for  the  appellants  on  the  brief  of 
J.  J.  Dick. 

Harlow  Peaae^  .for  the  respondent 

Cole,  C.  J.  The  county  court  found  as  a  fact  in  the  case, 
that  the  defendant  never  made  any  contract  with  the  plaintiffs, 
or  either  of  them,  to  plow  any  of  the  land  in  question  in  the 
year  1880.    This  finding  is  abundantly  sustained  by  the  evi- 
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dence,  and  cannot  be  disturbed.  The  plaintiff's  own  witness, 
Lembgen,  who  drew  up  the  unexecuted  agreement  or  memo- 
randum, testifies  that  he  did  not  write  a  word  in  the  draft 
about  plowing  until  December,  18T9,  more  than  two  years 
after  the  parties  came  to  him  to  have  a  written  lease  drawn. 
Then,  he  says,  he  added  that  clause  to  the  memorandum  or 
draft  which  he  had  made,  at  the  request  of  Mr.  Ladwigj  in  the 
absence  of  the  defendant,  and  without  his  knowledge.  Aside 
from  the  written  draft  the  witness  was  not  able  to  state,  with 
any  confidence,  the  terms  of  the  original  agreement;  and  the 
only  conclusion  which  can  be  drawn  from  his  testimony  is, 
that  the  parties  never  completed  their  agreement  It  is  cer- 
tainly not  the  province  of  the  court  to  supply  important  con- 
ditions in  the  lease,  which  the  parties  never  hilly  assented  to. 
We  can  only  hold  upon  the  evidence,  with  the  learned  county 
court,  that  the  defendant  never  made  any  agreement  to  do  the 
plowing,  as  is  alleged  in  the  complaint.  This  view  disposed  of 
the  case,  and  it  is  not  necessary  to  consider  the  other  questions 
discussed  by  counsel. 

By  the  Court. — The  judgment  of  the  county  court  is 
afllrmed. 


Black  Sivsb  Flooding- Dam  Association  vs.  Estohuh  and 

others. 

January  20 ^February  7, 1882. 

Privatb  (Corporations:  Improvembnt  of  Navigable  Rfviers.  (1) 
Right  to  improve  navigable  stream,  statutory,  (2, 3)  Plaintiff' a  rights  in 
respect  to  improvement  of  Black  river:  Alleged  conflict  between  special 
charter  and  general  law. 

1.  The  plaintiff  corporation  has  no  right  to  charge  tolls  upon  logs  nm  or 

driven  upon  the  Black  river  (a  navigable  stream),  unless  such  right  is 
conferred  upon  it  by  statate. 

2.  Chapter  86,  R.  S.,  under  which  the  plaintiff  was  organized,  did  not  affect 
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in  any  way  the  authority  preriously  granted  the  Black  River  Improve- 
ment Ck>mpany  to  improve  said  river  thronghoat  its  whole  length,  and  to 
charge  tolls  on  logs,  etc.,  transported  therein  (which  grant  included  the 
right  to  erect  flooding  dams). 
8.  Said  improvement  oompaify  having  taken  and  retained  possession  of  at 
least  a  part  of  said  river  for  the  purpose  of  improving  its  navigability, 
the  plaintiff  company  did  not  and  could  not  thereafter  take  any  au- 
thority, under  the  terms  of  said  chapter  86,  to  improve  any  part  of  the 
same  stream  (as  by  its  flooding  dams),  and  diarge  tolls  therefor. 

APPEAL  from  the  Circait  Court  for  Za  Crosse  County. 

The  plaintiff  appealed  from  a  judgment  in  favor  of  the  de- 
fendant   The  case  is  sufficiently  stated  in  the  opinion. 

For  the  appellant  there  was  a  brief  by  Cameron^  Losey  dk 
Buniiy  and  oral  argument  by  Mr.  Bunn.  They  contended 
that  the  Black  River  Improvement  Company  is  an  improve- 
ment company,  and  nothing  more.  It  had  povrer  to  levy  a 
tariff  or  toll  upon  logs  driven  down  the  stream  after  it  had 
spent  a  certain  sum  in  improvements;  but  it  had  no  power  to 
drive  logs,  and  no  franchise  to  collect  charges  or  tolls  for  driv- 
ing. Under  its  charter  it  could  construct  only  such  dams  as 
appertain  to  simple  improvement  of  the  channel  of  the  river. 
It  had  no  authority  to  erect  structures  such  as  flooding  dams, 
which  are  auxiliary  to  the  right  to  drive  logs,  and  only  valu- 
able as  they  are  operated  by  a  driving  company  in  connection 
with  other  active  driving  operations.  And  it  had  no  posses- 
sion of  the  Black  river  for  that  purpose.  Sees.  1771,  1777,  R. 
S.,  authorize  corporations  for  improvement  and  driving  on  all 
the  streams  not  before  occupied  by  corporations  having  power 
to  improve  and  drive.  No  mere  prior  possession  for  half  of 
this  purpose  excludes  the  corporation.  The  prior  possession 
must  be  for  the  whole  purpose,  must  cover  the  whole  ground. 
The  Black  River  Improvement  Company  had  no  possession  of 
the  stream.  The  stream  is  incapable  of  any  possession,  tech- 
nically speaking.  We  are  dealing  with  incorporeal  rights, 
with  franchises;  and  the  possession  spoken  of  in  the  statute 
does  not  mean  a  technical  pedis  possessio.    It  refers  to  a  pre- 
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▼ious  conflicting  franchise.  A  prior  right  to  make  improve- 
ments on  the  river  and  charge  tolls  when  a  certain  sam  is 
invested,  is  not  exclusive  of  a  subsequent  right  to  drive  and 
improve  the  river,  charging  tolls  when  driving  is  made  reason- 
ably priu^ticable  and  certain. 

For  the  respondents  there  was  a  brief  by  M.  P.  Wing  and 
O.  C.  Prentiss^  and  oral  argument  by  Mr.  Prentiss. 

Obton,  J.  This  suit  is  to  enforce  a  lien  for  tolls  upon  the 
logs  of  the  defendants,  driven  or  run  down  Black  river  below 
the  flooding  dams  of  the  plaintiff  in  the  spring  of  1880.  The, 
plaintiff  corporation  was  organized  under  chapter  86,  E.  S., 
and  particularly  tinder  section  1777,  which  authorizes  the 
corporation,  when  formed  for  the  improvement  of  any  stream 
and  driving  logs  thereon,  and  which  shall  have  taken  prior 
possessian  of  such  stream  for  that  purpose,  to  improve  such 
stream  and  its  tributaries,  etc,  by  certain  means  and  in  certain 
ways*  including  "  the  erection  of  rolling  and  flooding  damsP 

The  purpose  of  the  corporation,  as  expressed  in  its  articles 
of  association,  is  ^^  the  improvement  of  Black  river  and  the 
driving  of  logs  arid  timber  thereon.'*  The  Black  River  Im- 
provement Company  was  organized  and  commenced  their 
works  on  said  river  in  1864,  under  a  special  charter  granted  by 
the  legislature' of  that  year,  and  was  authorized  "to  improve 
the  navigation  of  Black  river  and  lakes  near  the  mouth  of 
the  same,  in  the  counties  of  Clark,  Jackson,  Trempealeau 
and  La  Crosse,  by  removing  obstructions,  building  dams,, 
breaking  jams,  deepening,  widening  and  straightening  the 
channel,  closing  up  chutes  and  side-cuts  leading  from  said 
river  into  the  Mississippi  river,  and  into  the  bottom  lands  of 
said  river,  and  into  sloughs;  to  erect  booms  and  piers,  to  con- 
•teoek.  levees  or  dikes,  and  repair  and  straighten  the  banks  of 
tSaA  riwr;*'  and  the  company  were  authorized  to  prescribe 
a  tariff  of  tollBr  ior  nmung  logs^  boards,  etc.,  after  $5,000  had 
been  expended  in  the  improvenattL 

This  company,  by  sufficient  expendttme  «f  mauKf  ia  im- 
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proving  the  river,  very  soon  became  authorized  to  charge  tolls, 
and  has  continued  from  time  to  time  to  improve  the  river  at 
various  places  and  in  various  ways,  and  charge  tolls  on  all  logs, 
timber  and  lumber  passing  down  the  same,  since  the  year  1864. 
The  plaintiff  company,  soon  after  its  organization,  built  and 
constructed  certain  flooding  dams  across  said  river,  but  towards 
the  head- waters  thereof,  and  above  the  works  of  said  improve- 
ment company,  by  means  of  which  the  logs  and  timber  of  the 
defendants  were,  perhaps,  more  easily  run  down  said  river, 
although  coming  into  the  river  below  said  dams.  The  evi- 
dence tends  to  show  that  the  plaintiff  rendered  no  services  to 
the  said  defendants  in  personally  running,  driving  and  hand- 
ling said  logs,  and  that  they  came  into  the  main  channel  of  the 
river  about  four  miles  below  the  lowest  dam  of  the  plaintiff. 

The  main  question  in  the  case  is,  therefore,  whether  the 
plaintiff  company  had  a  right  to  charge  tolls  on  the  defend- 
ants' logs  so  run  in  the  said  river  because  of  their  pretended 
improvement  of  ijb  by  means  of  their  flooding  dams.  The  right 
of  the  plaintiff  to  charge  tolls  fo(  actually  driving,  or  assisting 
in  driving,  logs  down  the  river,  is  not  contested  in  this  case. 
Most  of  the  important  questions  upon  which  the  decision  of 
this  main  question  depends,  have  been  decided  by  this  court 
in  the  case  of  Black  River  Improvement  Co.  v.  La  Crosse 
Booming  and  Transportation  Co,^  and  the  opinion  of  Mr. 
Justice  Tayloe  therein,  filed  herewith,  will  more  fully  exam- 
ine and  discuss  them  in  tlie  light  of  the  authorities.^  The 
decision  of  the  same  questions  in  this  case  will  be,  therefore, 
only  briefly  stated: 

First.  The  Black  river  is  a  navigable  stream,  and  plaintiff, 

as  a  corporation,  has,  therefore,  no  right  to  charge  tolls  upon 

logs  run  or  driven  thereon,  unless  such  right  is  directly  con- 

ferred  by  the  state  through  its  legislature. 

Second.  The  plaintiff  corporation  was  organized  under  the 

. 

^  The  case  referred  to  was  held  on  a  motion  for  a  rehearing,  and  will  be 
reported  as  of  May  10, 1882. 
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general  law  found  in  chapter  86,  R  S.,  and  that  law  does  not 
repeal,  take  away  or  abridge  the  right  and  authority  of  the 
Black  River  Improvement  Company,  under  their  special  char- 
ter of  1864,  to  improve  that  river  throughout,  and  to  charge 
tolls  on  logs,  timber  and  lumber  transported  on  the  same. 

Third.  The  Black  Eiver  Improvement  Company  took  pos- 
session of  the  entire  stream,  soon  after  its  organization,  for  all 
the  purposes  of  improving  its  navigability  and  use,  and  has  re- 
tained such  full  possession  for  such  purposes  over  since. 

Fourth.  Section  1777,  under  which  the  plaintifE  corporation 
was  organized,  confers  no  right  or  authority  upon  any  corpora- 
tion organized  nnder  that  chapter  to  improve  any  stream,  un- 
less such  corporation  has  taken  prior  possession  of  such  stream. 
The  stream  is  mentioned  as  an  entirety,  and  the  corporation 
must  have  taken  prior  possession  of  the  entire  stream.  So  that 
it  makes  no  difference  as  to  the  right  of  this  plaintiff,  whether 
the  ilnprovement  company  were  in  possession  of  the  entire 
stream,  or  in  the  actual  possession  of  that  particular  part  of  it 
where  the  plaintiff^s  flooding  dams  were  constructed,  or  not 
The  plaintiff  company  must  have  had  the  right  to  take  posses- 
sion, and  must  have  actually  taken  entire  possession,  of  the 
entire  stream,  or  it  has  no  right  to  improve  the  stream  and 
charge  tolls.  It  follows  that  the  plaintiff  had  no  right  or  au- 
thority to  imj)rove  the  Black  river,  or  any  part  of  it,  and 
charge  tolls  on  account  of  the  same. 

'  Fifth.  The  plaintiff's  flooding  dams  are  in  their  nature  an 
improvement  of  the  navigability  and  common  use  of  the  river, 
and,  in  respect  to  the  tolls  sought  to  be  enforced  upon  the 
defendants'  logs  in  this  case,  they  ninst  be  treated  as  an  im- 
provement of  the  river  in  the  meaning  of  the  statute.  It  is 
immaterial,  perhaps,  for  the  purposes  of  this  case,  whether  the 
Black  Eiver  Improvement  Company  has  the  right  under  its 
charter  to  construct  such  flooding  dams  as  a  part  of  their  im- 
provements, for  we  have  seen  the  plaintiff  has  no  such  right; 
but  we  think  it  clear,  from  the  terms  of  its  charter  and  the 
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amendment  of  1866,  it  had  the  righ^  to  baild  snch  and  similar 
strnctares  if  deemed  neceesarj  to  aid  in  the  improvement  of 
the  stream. 

The  conclusion  from  all  of  these  propositions  is,  that  the 
plaintiff  had  no  right  to  the  tolls  for  which  this  snit  is  brought. 

I  might  as  well,  and  perhaps  better,  have  adopted  the  able 
opinion  of  his  honor  the  circuit  judge  before  whom  this  case 
was  tried;  but  I  adopted  this  method  of  announcing  the  mere 
points  of  our  decision,  following  substantially  that  opinion, 
for  the  sake  of  brevity,  as  the  more  important  and  leading  case 
above  referred  to  contains  the  discussion  of  most  of  these 
questions  and  a  citation  of  the  authorities. 

By  the  Court. —  The  judgment  of  the  circuit  court  is 
afSrmed. 


The  State  ex  rel.  Hudd  vs.  Timme,  Secretary  of  State. 

Fdtrmry  16-^  February  21, 1882. 

CoNSTiTUTrONAL  Law.  (2)  Mode  qf  amending  the  state  constitution.  (2) 
When  several  propositions  may  constitute  one  amendment.  (3)  Amend- 
ment of  1881  valid,    (i)  When  such  amendment  takes  full  effect. 

1.  No  amendment  can  l>e  made  to  the  constitution  of  this  stato  [in  the  ab- 

sence of  a  constitutional  conycntion]  without  a  compliance  with  the 
provisions  of  sec  1,  art.  XII  thereof,  both  in  the  passa^  of  Buch  amend- 
ment by  the  legislature  and  in  the  manner  of  submitting  it  to  the 
people. 

2.  It  is  within  the  discretion  of  the  legislature  to  submit  several  distinci 

propositions  to  the  people  as  '*  one  amendment,"  within  the  meaning  of 
said  sec  1,  art.  XII,  if  such  propositions  relate  to  the  same  subject  and 
are  all  designed  to  accomplish  one  purpose. 

8.  The  several  propositions  submitted  in  1881  all  relate  to  a  change  from  an* 
nual  to  biennial  sessions  of  the  legislature,  and  were  intended  to  effect 
such  a  change;  and  they  were  properly  submitted  as  a  single  amend- 
ment, and  were  adopted  as  such. 

4.  Said  amendment  cannot  go  into  effect  until  an  election  of  members  of  the 
assembly  and  of  senators  from  the  odd-numbered  districts  shall  have 
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beea  held  in  November,  1882,  and  the  legislatore  shall  have  fixed  the 
time  when  sessions  of  the  biennial  legislalure  shall  be  held;  and  mem- 
bers of  the  legislatare  heretofore  elected  hold  nnder  the  old  provisions  of 
the  constitution,  and  the  compensation  to  which  they  are  entitled  is  that 
prescribed  by  those  provisions. 

Mandamus.  This  court  having  issued  its  alternative  writ 
commanding  the  secretary  of  state  to  audit  the  relator's  salary 
as  a  state  senator  at  the  sum  of  $500,  or  show  cause,  etc.,  the 
attorney  general  moved  to  quash  the  writ 

The  Attorney  General^  for  the  motion: 

I.  The  legislature  is  the  body  which,  in  all  cases,  must  first 
pass  npon  the  question  whether  it  is  one  or  more  than  one 
amendment,  within  the  meaning  of  sec  1,  art.  XII  of  the 
constitution,  which  is  about  to  be  submitted  to  the  people. 
The  uniform  action  of  fourteen  legislatures  has  been  to  treat 
every  amendment  to  an  article  which  treats  of  a  particular 
subject,  such  as  Legislative,  Executive,  Judiciary,  Finance, 
Corporations,  etc.,  as  but  one  amendment,  no  matter  how 
many  different  provisions  or  sections  it  may  contain.  See  the 
amendment  to  art  lY,  by  adding  sec  31,  which  was  submitted 
and  adopted  as  one  amendment,  though  changing  the  consti- 
tution in  nine  different  respects  or  upon  nine  different  sub* 
jects  which  have  no  connection  with  or  relation  to  each  other, 
except  that  they  all  pertain  to  the  "Legislative"  department; 
also  the  amendments  to  sec  8,  art  XI,  sees.  5  and  9,  art.  Y, 
sec.  2,  art.  YIII,  sec.  4,  art  YII,  and  the  former  amendment 
to  sec.  21,  art  lY.  Such  construction  by  the  legislature  has 
for  fifteen  years  been  approved  and  acquiesced  in  by  the  people 
and  by  all  branches  of  the  state  government  This  uniform 
construction  and  long  acquiescence  and  practice  ought  to  be 
conclusive.  Harrington  v.  Smith,  28  Wis.,  43,  68-9;  Scan* 
Ian  V.  ChildSy  88  id.,  663,  666;  Prohibitory  Amendment 
Cases,  24  Kan.,  700,  717-720.  "The  united  understanding 
and  action  of  the  whole  state  in  a  matter  of  great  public  in- 
terest is  a  guide  that  any  tribunal  may  safely  follow."    Stow, 
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0.  J.,  in  State  ex  rel.  Bond  v.  French^  2  Pin.,  184.  If  it  can 
be  said  that  tho  intent  of  the  framers  of  the  constitution  is 
even  doubtful  on  the  question  whether  every  distinct  proposi- 
tion submitted  is  a  distinct  amendment  and  should  be  sub- 
mitted as  such,  the  broader  constructioB  is,  that  every  such 
proposition  is  not  an  amendment  within  the  meaning  of  that 
instrument;  and,  "where  the  intention  of  the  framers  of  the 
constitution  is  doubtful,  the  people,  assuming  power  under  the 
broader  construction,  should  have  the  benefit  of  the  doubt" 
Jameson  on  Const.  Convention,  sec  573.  That  the  legisla- 
tures of  1880  and  1881  considered  the  several  amendments 
under  consideration  one  entire  and  inseparable  proposition,  is 
evident  from  the  fact  that  both  legislatures  considered  and 
voted  on  the  whole  together,  and  the  legislature  of  1881  sub- 
mitted the  whole  together  as  a  single  scheme  for  the  establish- 
ment of  biennial  sessions.  It  never  occurred  to  those 
legislatures  or  to  the  people  who  ratified  the  amendments  so 
submitted,  that  any  other  body  of  men  should  receive  the 
$500  salary  than  the  members  who  were  to  compose  such 
biennial  legislature.  In  construing  a  constitutional  provision 
we  are  to  be  governed  by  the  same  rules  of  interpretation 
which  prevail  in  relation  to  statutes.  State  ex  rel.  Bond  v. 
French^  2  Pin.,  184.  .The  surrounding  circumstances,  the 
condition  of  things,  the  evils  to  be  remedied  and  the  objects 
to  be  attained,  are  all  to  be  considered.  Clark  v.  City  of 
Janesville^  10  Wis.,  135;  Harrington  v.  Smithy  28  id.,  59, 
67-8.  The  cases  construing  the  term  "one  subject,"  as  used 
in  sec  18,  art  lY  of  the  constitution,  may  afford  some  light 
on  the  question  what  constitutes  "  more  than  one  amendment " 
within  the  meaning  of  sec  1,  art  XIL  MUle  v.  Cha/rleton, 
29  Wis.,  400;  Phillips  v.  Town  of  Albany y  28  id.,  840, 
856.  II.  The  amendments  under  consideration,  aiming  at 
the  single  object  of  '^  biennial  sessions,"  and  being  but  a  single 
proposition,  must  take  effect  together  and  not  by  piecemeal. 
The  amendments  to  sees.  4  and  5  cannot  by  their  terms  take 
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effect  until  a  year  after  their  adoption.  The  amendment  to 
sec  11  evidently  refers  to  a  future  provision  by  law  for  the 
time  of  meeting  of  the  legislature.  The  term  "  regular  ses- 
sion "  in  the  amendment  to  sec.  21  refers  to  the  meeting  of 
the  legislature  *^  once  in  two  years  and  not  of tener,"  as  pro- 
vided in  sec.  11;  and  sec.  21,  as  amended,  provides  a  salary  of 
$500  for  snch  "  regular  session,"  instead  of  the  $360  formerly 
given  ^^per  annnm.^^  Until  the  election  of  members  under 
sees.  4  and  5,  there  are  no  persons  who  can  claim  the  salary 
fixed  by  sec.  21.  It  is  evident  that  the  legislature  would  not 
have  submitted  nor  the  people  adopted  the  amendment  in- 
creasing the  salary,  except  as  a  part  of  the  biennial  system. 
See  Slavson  v.  City  of  Bacine^  13  Wis.,  398,  404-6;  War- 
ren V.  JUayorj  etc,  2  Gray,  84,  98-100. 

H,  W.  ChynowetAj  Assistant  Attorney  General,  on  the  same 
side: 

The  term  "amendment  in  art.  XII  of  the  constitution 
means  amendment  to  subject  matter.  The  amendments  in 
question  all  necessarily  refer  to  one  subject  matter,  i.  e.,  bien- 
nial sessions  of  the  legislature,  and  are  to  be  construed  as  one 
amendment.  All  of  the  provisions  contained  in  the  different 
sections  of  such  amendment  are  to  be  construed  as  applying 
only  to  its  subject  matter.  McHugK  v,  Timlin,  20  Wis.,  487; 
Woodbury  v.  ShacJdeford,  19  id.,  55.  And  the  whole  amend- 
ment takes  effect  at  the  same  time.  Real  v.  The  People,  42 
N.  T.,  270.  The  amendment  does  not  take  effect  until  after 
an  election  under  it,  and  up  to  that  time  the  constitution,  as 
it  was  before  the  amendment  was  proposed,  and  the  laws  made 
under  it,  govern  and  control  in  all  things.  The  provisions  of 
the  old  constitution  all  remain  in  force  until  they  are  super- 
seded by  the  practical  operation  of  the  provisions  of  the  new, 
in  conflict  therewith.  Opinions  of  the  Justices,  3  Gray,  601; 
S.  C,  cited  and  approved  in  Day  v.  Bardwell,  97  Mass.,  246; 
StcUe  V.  Scott,  9  Ark.,  270;  State  ex  rel,  Sichardson  v.  Ewvng, 
17  Mo.,  515;  State  ex  rd.  Durming  v.  Giles,  2  Pin.,  166; 
Vol.  LIV— 21 
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State  ex  rel.  Varney  v.  Wymarty  id.,  360;  State  ex  rel.Wise 
V.  Button,  25  Wis.,  109;  Chahoon^s  Case,  20  Gratt,  733; 
Supervisors  of  Doddridge  v,  Stoiit,  9  W.  Va.,  703;  People 
ex  rel.  Davis  v.  Gardner,  59  Barb.,  198;  S.  (7.,  45  N.  T.,  812; 
Real  V.  People,  42  id.,  270. 

Tliomas  IL  Hudd,  the  relator,  in  person: 

Sec  21,  art.  IV  of  the  constitution,  fixing  the  compensation 
of  members  of  the  legislature,  was  amended  at  the  election  in 
November,  1867.  At  the  same  election  this  relator  was  re- 
turned to  one  branch  of  the  legislajtnre,  and  drew  pay  under 
the  section  as  amended,  as  did  also  sixteen  senators  who  were 
elected  in  1867,  and  seventeen  senators  who  had  been  elected 
in  1866.  No  question  was  then  made  but  that  the  amendment 
took  eflFect  at  once  as  to  all  members  of  the  legislature  of 
1868  then  or  previously  elected.  At  the  election  in  Novem- 
ber, 1881,  the  same  section  was  again  amended,  and  the  re- 
lator, as  a  member  of  the  legislature  of  1882,  claims  to  be 
entitled  to  the  salary  which  the  constitution  so  amended  pre- 
scribes. If,  as  argued,  this  amendment  is  but  a  part  of  the 
new  proposed  biennial  system,  and  it  was  intended  that 
the  salary  of  $500  should  be  paid  only  for  a  biennial 
session,  under  what  provision  of  law  can  the  members 
of  this  legislature  be  paid?  There  can  be  no  question 
that  this  is  a  "  regular  session "  of  the  leorislature.  The 
right  of  members  of  this  legislature  to  receive  $350  died 
with  the  adoption  of  the  amendment,  which  was  prior  to  the 
commencement  of  their  term  of  ofBce.  The  amended  section 
became  a  substitute  for  the  former  section,  and  worked  its  re- 
peal. State  V.  Campbell,  44  Wis.,  529;  Lewis  v.  Stout,  22 
id.,  234;  Burlander  v.  M.  <&  St.  P.  Railway  Co.,  26  id.,7t>; 
Simmons  v.  Bradley,  27  id.,  689;  Moore  v.  S.  cfe  St.  C.  R.  R. 
Co.,  34  id.,  173;  Oleson  v.  O.  B.  <&  L.  P.  Railway  Co.,  36 
id.,  383;  Matter  of  Executive  Communication,  15  Fia.,  735. 
Sec.  1,  art.  XII  of  the  constitution,  provides  that  all  amend- 
ments submitted  to  vote  of  the  people  shall,  if  approved  and 
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ratified,  become  a  part  of  the  constitution.  There  is  nothing 
in  sec  21,  art  lY,  as  amended,  to  indicate  that  it  was  not  to 
take  effect  at  once.  And  no  legislation  was  needed  for  its  full 
and  complete  operation.  Nor  did  its  operation  depend,  in  any 
way,  upon  the  adoption  of  the  other  amendments  snbmitted 
to  the  people  at  the  same  time.  Each  of  these  amendments 
was  a  distinct  and  independent  proposition,  and  any  one  of 
them  might  have  been  adopted  or  rejected  without  affecting 
the  others.  The  language  of  the  section  in  question  is  plain 
and  unambiguous,  and  from  it  alone  the  intent  is  to  be  ascer- 
tained. 1  Story  on  Const,  sec.  401 ;  Ogden  v.  Olidden^  9 
Wis.,  46;  Blunt  v.  Walker^  11  id.,  334;  Woodbury  v.  Shackle- 
fofxlj  19  id.,  55;  Brigktman  v.  Kirner^  22  id.,  54;  id.,  660; 
Nichols  V.  Hallidayy  27  id.,  406;  id.,  478;  Oooley's  Con.  Lim., 
ch.  4;  Potter's  Dwarris  on  Stat,  ch.  19;   Settle  v.  Van  Evrea^ 

49  N.  Y.,  280;  Hawkins  v.  Carroll  Co.^  50  Miss.,  738.    See 

50  111.,  86;  Beardstown  v.  Virginia^  76  id.,  34;  Hills  v.  Chi- 
cago^  60  id.,  86.  It  cannot  be  argued  that  the  increase  of 
salary  was  made  only  in  view  of  the  extra  labor  incident  to  a 
biennial  session,  and  was  therefore  only  payable  for  such  a  ses- 
sion. Considerable  perquisites  in  the  shape  of  stationery, 
stamps,  etc.,  are  cut  off  by  the  amendment,  and  the  increase 
of  pay  may  have  been  made  in  lieu  thereof. 

Wm.  F.  VilaSy  as  amicus  curiw: 

1.  Each  and  all  of  the  provisions  of  sec.  1,  art.  XII  of  the  con- 
stitution, prescribing  •the  manner  in  which  amendment  of  that 
instrument  may  be  made  without  a  convention  of  the  people, 
are  mandatory,  not  directory,  and  a  failure  to  comply  with  any 
of  the  requirements  thereof  renders  the  attempt  nugatory  and 
void.  Collier  v.  Frierson^  24  Ala.,  100;  Opinion  of  the 
Judges^  6  Cush.,  573;  Durkee  v.  Janesvillcj  26  Wis.,  697; 
State  V.  Swift,  69  Ind.,  618;  Cooley's  Con.  Lim.,  30.  2.  The 
constitution  is  unmistakable  in  its  mandate,  ^^that  if  more 
than  one  amendment  be  submitted,  they  shall  be  submitted  in 
such  manner  that  the  people  may  vote  for  or  against  such 
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amendments  separately."  This  provision  needs  no  comment 
to  show  its  valae  and  importance.  It  is  foand  in  the  consti- 
tutions of  as  many  as  twelve  of  the  states  of  the  Union.  8.  That, 
instead  of  one,  several  amendments  were  proposed  and  sub- 
mitted to  the  people  by  ch.  262,  Laws  of  1881,  seems  an  un- 
answerable proposition,  nothwithstanding  the  concurrence  of 
the  legislature  and  the  attorneys-general  in  the  contrary  view. 
It  is  proposed,  1.  To  change  the  time  of  election  and  duration 
of  the  term  of  office  of  members  of  the  assembly.  2.  To  do 
the  like  for  senators.  8.  To  limit  the  legislative  regular  ses- 
sions to  one  every  two  years.  4  To  alter  the  compensation 
of  members.  It  is  apparent  on  a  moment's  reflection  that 
either  one  of  these  might  be  independently  done.  With  the 
exception  that  the  first  and  thir^  seem  naturally  to  go  together, 
although  not  necessaril}^  there  is  no  specially  plausible  con- 
nection between  them.  But  especially  the  salary  provision  is 
independent.  Suppose  the  proposed  change  had  been  to  make 
the  payment  $1,000  or  $2,000?  And  that  has  been  once  be- 
fore  amended  independently.  What  shall  we  say  of  the  sup- 
posed amendment  of  1867,  fixing  the  pay  of  members  at  $350 
per  annum  and  mileage?  Was  that  not  an  amendment?  If 
it  was,  is  it  not  an  amendment  to  now  make  it  $500?  .Or  was 
the  first  but  a  fourth  of  an  amendment?  Would  it  not  be  com- 
petent to  provide  for  biennial  sessions  and  still  elect  senators 
once  in  two  years?  But  it  is  said,  these  amendments  are  all 
so  connected  in  substance  and  as  relating  lo  one  end,  that  they 
must  be  treated  as  one.  Such  a  view  destroys  the  constitu- 
tion. Say  that  you  propose  an  amendment  to  the  powers  of 
the  legislature,  and  you  can  alter  the  whole  of  art.  IV  and 
sweep  the  bill  of  rights  into  one  cauldron.  Say  but  that  you 
will  amend  the  constitution  in  respect  to  the  judiciary,  and  this 
court,'  the  circuit  courts  and  all  inferior  magistrates  are  con- 
founded in  an  indiscriminate  mass.  This  subject  has  received 
no  judicial  exposition  of  much  value.  So  far  as  there  is  au- 
thority, or  the  look  of  it,  it  is  with  the  view  contended  for. 
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Similar  purposes  were  soaght  to  be  reached  in  Alabama. 
Eight  sections  received  each  slight  alterations.  The  court 
declared  them  eight  amendments.    ColUer  v.  Frierson^  supra. 

Tatlob,  J.  The  relator  asks  this  court  to  issue  its  writ  of 
mandamus  directing  the  secretary  of  state  to  audit  his  salary 
as  a  state  senator  at  the  sum  of  $500,  and  he  bases  his  claim  to 
that  salary  on  the  amendment  of  the  constitution  of  the  state 
adopted  at  the  last  general  election,  and  commonly  known  as 
the  biennial  sessions  amendment.  The  relator  claims  that  the 
old  provision  of  the  constitution  fixing  the  salary  of  senators 
and  members  of  the  assembly  at  the  sum  of  $350,  was  abro- 
gated by  the  adoption  of  the  constitutional  amendment  referred 
to,  at  the  moment  it  was  adopted  by  the  people,  and  that  the 
amendment  fixing  the  salary  at  $500  took  effect  from  that 
date,  and  is  the  only  provision  of  the  constitution  now  in  force 
fixing  the  salary  of  senators,  and  if  they  are  not  entitled  to  the 
sum  of  $500  they  are  not  entitled  to  any  salary. 

On  the  part  of  the  state,  the  learned  attorney  general  insists 
that  the  amendment  of  the  constitution  fixing  the  salary  of 
senators  and  members  of  the  assembly  was  a  part  of  the  plan 
for  changing  from  annual  to  biennial  sessions  of  the  legisla- 
ture, and  that  the  salary  mentioned  in  the  amendment  was 
clearly  intended  to  be  given  only  to  such  senators  and  mem- 
bers of  the  assembly  as  should  be  elected  after  the  amendment 
took  effect,  and  to  those  who  should  hold  over  under  the  second 
provision  of  the  amendment,  and  who  would  become  members 
of  the  legislature  under  the  constitution. as  amended,  and  mem- 
bers of  a  legislature  whose  sessions  were  biennial  instead  of 
annual. 

This  amendment  has  been  the  subject  of  considerable  priti- 
cism,  because  it  did  not  provide  more  specifically  when  the 
new  system  should  go  into  effect,  and  also  for  not  declaring  in 
express  terms  that  the  old  system  of  things  should  remain  iti 
force  until  a  legislature  was  elected  and  convened  under  the 
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new.  It  is  certain  that  much  discassion  and  considerable 
doabt  would  have  been  prevented  if  these  matters  had  been 
more  sjpecifically  provided  for  in  the  amendment. 

It  is  oar  duty  to  examine  and  construe  the  amendmentas  it 
has  been  adopted  by  the  legislature  and  the  people,  and  give  it 
effect,  if  we  can,  without  interrupting  the  harmonious  action 
of  the  government  until  such  time  as  its  provisions  can  be 
carried  into  effect  by  proper  action  under  it  That  it  was  not 
expected  or  intended  that  the  provisions  of  the  amendment 
should  go  into  effect,  practically,  immediately  upon  its  adop- 
tion by  the  people,  seems  to  us  very  clear  from  a  mere  read- 
ing of  its  provisions.  It  jir9t  provides  that  members  of  the 
assembly  shall  be  chosen  biennially  by  single  districts,  on 
the  Tuesday  succeeding  the  first  Monday  of  November  after 
the  adoption  of  this  amendment;  secondly ^  that  the  senators  are 
to  be  chosen  at  the  same  time  and  in  the  same  manner  as  the 
members  of  the  assembly,  except  that  they  shall  be  chosen  alter- 
nately in  the  odd  and  even  numbered  districts,  and  that  all 
senators  elected  after  the  adoption  of  the  amendment  shall 
hold  their  offices  for  four  years,  and  that  the  senators  elected  or 
holding  over  at  the  time  of  the  adoption  of  the  amendment 
shall  continue  in  office  till  their  successors  are  duly  elected 
and  qualified;  thirdly^  that  the  legislature  shall  meet  at  the 
seat  of  government,  at  such  time  a$  shall  be  provided  by  law^ 
once  in  two  years,  and  no  oftener,  etc;  hud  fourthly^  that  their 
compensation,  by  way  of  salary,  shall  be  $500;  and  it  cuts  off 
certain  perquisites  which  are  now  received  by  the  members  of 
the  legislature. 

*  In  giving  constraction  to  these  provisions  we  must  look  at 
the  state  of  things  existing  at  the  time  of  their  adoption,  and 
they  mnst  be  oonsidered  in  connection  with  the  proposed 
change.  At  the  time  of  their  adoption  the  constitution  pro- 
vided for  annual  sessions  of  the  legislature,  and  for  an  election 
of  members  of  the  assembly,  and  of  half  the  senators,  on  the 
same  day  that  these  amendments  were  submitted  to  and  voted 
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upon  bj  the  people.  It  would  be  absurd  to  hold  that  there 
was  any  intention,  on  the  part  of  either  the  legislature  or  the 
people,  to  interrupt  the  regular  course  of  government  of  the 
state  by  the  adoption  of  these  amendments.  It  is  very  clear, 
we  think,  that  it  was  contemplated  that  members  and  senators 
would  be  elected  as  usual  on  the  day  the  vote  was  taken  on 
the  amendment,  and  that  the  legislature  would  meet  on  the 
day  prescribed  by  the  constitutional  provision  and  the  law 
then  in  force  upon  that  subject.  This  is  evident  from  the  fact 
that  the  amendment  provides  that  the  senators  elected  or  hold- 
ing over  at  the  time  of  the  adoption  of  this  amendment  shall 
continue  in  office  till  their  successors  are  duly  elected 
and  qualified.  This  provision  clearly  contemplated  that  the 
senators  and  members  of  assembly  elected  the  same  day 
the  vote  on  the  amendment  was  taken,  should  remain  in  office 
until  their  sucx^essors  should  be  elected  at  the  first  election 
under  the  amendment.  From  this  fact  it  is  evident  that  the 
amendment  clearly  contemplates  the  existence  of  a  constitu- 
tional legislature,  after  its  adoption,  which  would  be  composed 
of  the  senators  and  members  chosen  at  such  election  and  not 
under  the  provisions  of  the  amendment.  This  is  further  made 
dear  from  the  third  provision,  which  declares  that "  the  legis- 
lature shall  meet  at  the  seat  of  government,  at  such  time  as 
shall  be  provided  by  law,  once  in  two  years  and  no  of  tener,"  etc. 
These  provisions  contemplate  that  there  would  be  a  constitu- 
tional law-making  body  in  the  state  after  the  adoption  of  the 
amendment,  and  before  any  legislature  could  be  elected  or 
convene  under  it.  There  can  be,  we  think,  no  doubt  but  that 
the  legislature  in  passing,  and  the  people  in  ratifying,  the 
amendment  contemplated  and  intended  that  the  old  system  of 
things  should  remain  in  full  force  until  an  election  could  take 
place  under  the  new.  Any  other  construction  of  the  amend- 
ment would  be  in  plain  contradiction  of  its  terms,  and  would 
render  it  impossible  to  put  its  provisions  into  practical  effect 
To  hold  that  these  amendments  took  effect  immediately  on 
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their  adoption,  so  as  to  absolutely  abolish  the  present  provis- 
ions of  the  constitution  for  all  purposes,  would  compel  us  to 
hold  that  the  present  legislature  was  not  a  constitutional  body, 
and  that  all  its  proceedings  were  absolutely  void.  We  think 
no  such  construction  is  required  from  the  language  used  in  the 
amendments;  and  it  is  very  clear  that  such  was  not  the  inten- 
tion either  of  the  legislature  or  the  people.  FortunHtely  we 
are  not  without  authority  upon  a  question  which  involves  such 
serious  consequences;  and  we  are  indebted  to  the  careful  re- 
search of  the  learned  attorney  general  and  his  assistant  for 
presenting  them  upon  the  hearing.  The  question  as  to  the 
time  when  a  constitutional  amendment  shall  go  into  effect,  and 
what  effect  its  adoption  shall  have  upon  the  existing  state  of 
things,  has  received  the  careful  consideration  of  the  learned 
judges  of  the  supreme  court  of  Massachusetts,  in  an  opinion 
found  in  3  Gray,  601.  Under  the  constitution  of  that  state 
the  judges  were  called  upon  by  the  governor  to  give  their 
opinion  upon  several  questions  propounded  to  them,  as  to  the 
effect  which  certain  amendments  of  the  constitution  of  that 
state  had  upon  the  tenure  of  office  of  certain  officers  in  office 
at  the  time  they  were  adopted.  It  appears  that  previous  to 
the  adoption  of  the  amendments  to  the  constitution  of  tliat 
state,  in  1855,  the  executive  councilors  were  not  elected  by 
the  people;  neither  were  the  secretary,  treasurer,  auditor  or 
attorney  general,  and  certain  county  officers.  The  amendments 
provided  that  these  officers  should  thereafter  be  elected  by  the 
electors  of  the  state.  The  first  questions  submitted  read  as 
follows: 

"  What  is  the  effect,  if  any,  of  the  third  article  of  the  amend- 
ment  of  the  constitution  this  year  adopted,  upon  the  tenure 
of  office  of  the  present  executive  council?  Will  the  said  ar- 
ticle affect  the  manner  of  the  election  of  the  next  executive 
council?  Under  which  system  must  vacancies  in  the  council 
be  filled?    If  under  the  old,  up  to  what  time?" 

The  learned  judges  start  out  with  the  proposition  that  the 
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amendments,  "so  far  as  they  are  inconsistent  with  the  previ- 
oas  provisions  of  the  constitution,  vacate  and  annul  them,  bat 
in  all  other  respects  the  former  provisions  remain  in  force,'* 
and  then  proceed  to  say: 

"In  answer  to  the  first  question,  we  are  of  the  opinion  that 
the  third  article  of  these  {amendments  will  have  no  effect  what- 
ever upon  the  tenure  of  oflBce  of  the  present  members  of  the 
executive  council.  Even  if  no  legislative  action  were  neces- 
sary, there  could  be  no  election  of  councilors  until  the  Tuesday 
next  after  the  first  Monday  of  November,  1855,  and  the  coun- 
cilors then  chosen  cannot  enter  upon  the  duties  of  their  offices 
until  the  first  Wednesday  of  January,  1856;  at  which  time,  or 
as  soon  thereafter  as  others  are  chosen  and  qualified  in  their 
places,  the  offices  of  '^.he  present  council  will  cease.  The  present 
amendment  contains  no  express  repeal  of  preexisting  pro- 
visions of  the  constitution;  it  repeals  them  by  necessary  impli- 
cation by  providing  another  and  different  mode  of  filling  these 
offices,  bzU  it  cannot  have  that  effect  until  it  comes  practically 
in  operation. 

"But  there  is  another  consideration,  equally  conclusive,  to 
the  same  result.  The  present  provisions  of  the  amendment 
cannot  be  practically  carried  into  effect,  and  there  can  be  no 
election  of  councilors  by  the  people,  until  the  legislature  shall 
have  divided  the  commonwealth  into  eight  districts.  The 
terms  are  explicit:  'The  legislature,  at  its  first  session  after 
this  amendment  shall  have  been  adopted,  shall  divide  the  com- 
monwealth into  eight  districts.'  This  action  of  the  legislature 
is  therefore  necessarily  preliminary  to  any  other  step." 

And  the  judges  held  that,  although  the  amendment  was 
adopted  in  1855,  the  councilors  of  1856  should  be  appointed 
under  the  old  provisions  of  the  constitution,  because,  by  the 
terms  of  the  amendment,  none  could  be  elected  under  the  new 
until  November,  1856;  and  when  elected  their  terms  of  office 
would  not  commence  until  January,  1857.  The  same  was  held 
in  relation  to  the  effect  of  the  amendment  as  to  the  election  of 
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secretary,  treasurer,  auditor  and  attorney  general;  and  the 
judges  were  clearly  of  the  opinion  that  the  persons  holding 
these  offices  at  the  time  the  amendment  was  adopted  would 
continue  to  hold  them  until  their  successors  were  elected  under 
the  provisions  of  the  amendment  fixing  the  time  for  such  elec- 
tion ;  and  in  regard  to  the  election  of  sheriffs  and  other  offi- 
cers the  learned  judges  say: 

^^The  terms  of  the  amendment  are,  that  the  legislature  shall 
prescribe,  by  general  law,  for  the  election  of  sheriffs,  registers 
of  probate,  commissioners  of  insolvency,  and  clerks  of  the 
courts,  by  the  people  of  the  several  counties,  and  district  attor- 
neys by  the  people  of  the  several  districts,  for  such  term  of 
office  as  the  legislature  shall  prescribe.  It  is  very  manifest 
that  under  this  amendment  no  act  can  be  done  until  the  legis- 
lature shall,  by  law  regularly  passed,  in  the  ordinary  course 
of  its  operation,  provide  for  the  election  of  these  officers  by  di- 
recting the  time,  place  and  manner  of  voting,"  etc.  "We  are, 
therefore  of  the  opinion  that  until  such  laws  have  been  passed 
in  the  due  course  of  legislative  action,  and  until  elections  shall 
have  been  made  pursuant  to  such  laws,  and  the  officers  in 
question  have  been  chosen,  returned  and  commissioned  in  the 
mode  thus  provided,  the  persons  holding  these  offices  under 
the  constitution  and  laws  as  they  existed  when  this  amend- 
ment was  adopted  and  went  into  operation,  will  continue  to 
hold  their  offices  upon  the  same  tenure,  and  on  the  same  terms, 
as  if  this  amendment  had  not  been  adopted." 

The  effect  of  the  decision  of  the  learned  judges  was,  that 
the  amendments  did  not  repeal  the  old  provisions,  and  the 
existing  state  of  things,  until  the  several  amendments  took 
practical  effect  under  their  own  provisions. 

A  similar  decision  as  to  the  effect  of  an  amendment  of  the 
constitution  of  a  state  upon  the  state  of  things  existing  at  the 
time  the  amendment  was  adopted,  was  made  by  the  supreme 
court  of  Arkansas  in  the  case  of  State  v.  Scotty  9  Ark.,  270. 
In  this  case  two  of  the  learned  jnd^s  delivered  elaborate 
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opinions,  holding  that  an  amendment  which  declared  that  ^^  the 
qualified  voters  of  each  judicial  circnit  shall  elect  the  circuit 
judges,"  must  be  construed  in  harmony  with  other  provisions 
of  the  constitution.  The  judges,  at  the  time  the  amendment 
was  adopted,  were  appointed  for  a  fixed  term  by  the  legis- 
lature, and  it  was  held  that  the  judges  in  office  when  the 
amendment  was  adopted  were  entitled  to  hold  out  their  re- 
spective terms  notwithstanding  the  amendment.  The  same 
construction  was  given  to  an  amendment  of  the  constitution 
by  the  superior  court  of  Missouri.  State  v.  Eynng.  17  Mo., 
515.  See  also  the  case  of  People  v  Gardner ,  59  Barb.,  198; 
affirmed,  45  N.  Y.,  812. 

We  think  these  opinions  are  quite  applicable  to  the  question 
we  have  to  determine  in  this  case,  viz..  When  does  the  amend- 
ment as  to  the  biennial  sessions  go  into  practical  effect?  Under 
the  amendment  it  cannot  go  into  effect  until  an  election  of 
members  and  senators  in  the  odd-numbered  districts  takes 
place  at  the  general  election  in  November  next, -and  until  the 
legislature  fixes  the  time  when  the  sessions  of  the  biennial 
legislature  shall  be  held.  Until  the  election  takes  place  under 
the  amendment  in  November  next,  and  until  the  commence- 
ment of  the  term  of  office  of  the  members  so  elected,  the 
present  state  of  affairs  must  continue,  and  the  members  here- 
tofore elected  are  members  of  the  legislature  under  the  old 
provisions  of  the  constitution,  and  their  compensation  must 
be  that  prescribed  by  the  constitution  before  the  amendment 
was  adopted.  It  seems  very  clear  to  us  that  the  provisions 
changing  the  compensation  of  the  members  of  the  legislature 
Mras  a  part  of  the  general  purpose  to  change  from  annual  to 
biennial  sessions,  and  was  not  intended  to  affect  the  rights  of 
members  elected  and  acting  under  the  old  order  of  things. 
The  increased  compensation  was  intended  to  cover  the  increased 
service  which  would  be  required  of  the  members  under  the  bi- 
ennial system.  The  members  of  the  legislature  spoken  of  in 
the  fourth  provision  clearly  mean  those  members  who  should 
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be  elected  under,  or  who,  holding  over,  should  be  called  upon 
to  serve  as  such  under,  the  amended  constitution,  and  not 
those  elected  and  serving  under  the  constitution  as  it  existed 
at  the  time  of  the  adoption  of  the  amendment  and  before  it 
went  into  practical  effect 

What  has  been  said  disposes  of  the  questions  raised  by  the 
relator,  and  entitles  the  respondent  to  an  order  discharging  the 
rule  against  him. 

But  another  question  affecting  the  validity  of  the  amend- 
ment in  question  has  been  much  discussed,  both  in  the  legis- 
lature and  in  the  public  press,  and,  as  it  seemed  very  desirable 
that  all  questions  bearing  upon  the  question  of  its  regular 
adoption  by  the  people,  so  as  to  become  a  part  of  the  funda- 
mental law  of  the  state,  should  be  passed  upon  on  the  hearing 
of  the  motion  to  discharge  the  order  for  a  mandamus  in  favor 
of  the  relator,  we  have  heard  the  arguments  of  counsel  upon 
that  question  also.  The  question  referred  to  is.  Was  the 
amendment  properly  submitted  to  the  electors  for  their  ratifi- 
cation? It  is  claimed  by  the  learned  attorney  general  that  the 
amendment  was  a  single  amendment,  within  the  meaning  of 
section  1,  art.  XII  of  the  constitution  of  this  state,  and  that  it 
was  submitted  to  the  electors  as  a  single  amendment,  and  voted 
upon  by  them  as  such.  On  the  part  of  those  who  claim  that 
the  amendment  was  not  properly  submitted  to  the  electors,  and 
that  consequently  it  was  never  properly  ratified  by  them,  it  is 
insisted  that  the  amendment  is  not  a  single  amendment,  but 
that  it  constitutes  at  least  four  amendments  to  the  constitu- 
tion, and  that,  in  order  to  have  the  same  properly  ratified  by 
the  people,  it  should  have  been  submitted  as  four  propositions, 
each  to  be  voted  upon  separately,  and  that,  not  having  been  so 
submitted  or  voted  upon,  it  is  not  ratified  as  prescribed  by  the 
constitution,  and  so  is  not  now  a  part  thereof.  This  question 
was  very  fully  and  ably  argued  on  the  part  of  the  state  by  the 
learned  attorney  general,  in  favor  of  the  proposition  that  the 
amendment  was  a  single  amendment  within  the  meaning  of 
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the  section  of  the  constitution  referred  to,  and  was  properly 
snbmitted  and  voted  upon  as  a  single  amendment,  and  so  was 
properly  ratified  by  the  voters  as  an  amendment  to  the  consti- 
tution. Upon  the  other  side,  Col.  William  F.  Vilas,  both  in 
the  character  of  amiotM  curicB  and  also  as  representing  those 
who  doubt  the  regularity  of  the  proceedings  to  adopt  the 
amendment,  submitted  a  clear,  candid  and  forcible  argument 
against  its  validity,  because  it  was  submitted  and  voted  upon 
as  a  single  amendment 

Section  1  of  article  XII  of  the  constitution,  which  prescribes 
how  amendments  can  be  made  to  the  constitution  without 
calling  a  convention  for  that  purpose,  reads  as  follows:  "Any 
amendment  or  amendments  to  this  constitution  may  be  pro- 
posed in  either  house  of  the  legislature,  and  if  the  same  shall 
be  agreed  to  by  a  majority  of  the  members  elected  to  each  of  the 
two  houses,  such  proposed  amendment  or  amendments  shall 
be  entered  on  their  journals,  with  the  yeas  and  nays  taken 
thereon,  and  referred  to  the  legislature  to  be  chosen  at  the 
next  general  election,  and  shall  be  published  for  three  months 
previous  to  the  time  of  holding  such  election.  And  if,  in  the 
legislature  so  next  chosen,  such  proposed  amendment  or 
amendments  shall  be  agreed  to  by  a  majority  of  all  the  mem- 
bers elected  to  each  house,  then  it  shall  be  the  duty  of  the 
legislature  to  submit  such  proposed  amendment  or  amend- 
ments to  the  people  in  such  manner  and  at  such  time  as  the 
legislature  shall  prescribe,  and  if  the  people  shall  approve  and 
ratify  such  amendment  or  amendments  by  a  majority  of  the 
electors  voting  thereon,  such  amendment  or  amendments  shall 
become  a  part  of  the  constitution:  provided,  that  if  more  than 
one  amendment  be  submitted,  they  shall  be  submitted  in  such 
manner  that  the  people  may  vote  for  or  against  such  amend- 
ments separately." 

There  is  no  question  made  against  the  regularity  of  the  pro- 
ceedings upon  the  proposed  amendment  so  far  as  they  relate 
to  the  manner  in  which  they  were  agreed  to  or  adopted  by  the 
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two  consecutive  legislatures,  nor  that  the  amendment  was  not 
properly  published  before  the  election  of  the  second  legislature 
which  agreed  to  the  same,  nor  to  the  manner  of  submitting 
the  same  to  the  people  to  vote  thereon,  in  any  other  matter 
except  that  it  was  submitted  as  one  amendment,  to  be  voted  on 
as  such.  The  learned  counsel  for  the  state  claim  that  the  mat- 
ter agreed  to  by  the  two  legislatures  and  submitted  to  the 
people  was  but  a  single  amendment  to  the  constitution  within 
the  meaning  of  the  section  of  the  constitution  above  quoted. 
On  tlie  other  side  it  is  claimed  that  the  matter  contains  at 
least  four  amendments,  and  that  each  should  have  been  sub- 
mitted and  voted  upon  separately.  We  agree  with  the  learned 
counsel  who  made  the  argument  in  opposition  to  the  regularity 
of  the  submission,  that  there  can  be  no  dispute  that  the  two 
legislatures  which  agreed  to  the  proposition  proceeded  upon 
the  theory  that  the  several  propositions  amounted  to  but  one 
amendment  of  the  constitution.  They  were  all  included  in 
one  resolution  adopted  by  the  first  legislature,  and  ratified  and 
agreed  to  by  the  second  as  one,  and  they  declare  it  to  be  but  one 
amendment.  The  votes  in  the  legislatures  were  all  votes  taken 
upon  them  as  a  single  amendment,  and  not  as  several  and  dis- 
tinct amendments.  We  also  agree  with  the  learned  counsel 
that  no  amendment  can  be  made,  to  the  constitution  without 
complying  with  the  provisions  of  section  1,  article  XII,  above 
quoted,  both  in  the  passage  of  the  amendment  by  the  legisla- 
tures and  in  the  manner  of  the  submission. 

It  was  said  by  counsel  that  there  is  no  authority  upon  the 
question  in  dispute  which  rises  to  the  dignity  of  authority.  Iti 
the  case  cited  from  24  Ala.,  100,  it  is  true,  the  court  speaks  of 
certain  propositions  to  amend  the  constitution  so  as  to  change 
from  annual  to  biennial  sessions.  In  that  case  six  different 
sections  of  the  constitution  were  amended  by  striking  out  the 
word  "  annual "  and  inserting  in  its  stead  the  word  *'  biennial ; '' 
but  in  examining  that  case  it  will  be  seen  that  there  were  but 
two  questions  submitted  to  the  electors  to  vote  upon,  and  one 
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of  them  covered  the  amendmentd  to  the  six  Bections  relatiug 
to  biennial  sessions.  No  question  was  made  in  that  case  as  to 
the  regularity  of  the  submission  in  that  form.  See  p.  102. 
This  fact  can,  however,  have  but  little  bearing  upon  the  ques- 
tion under  our  constitution,  as  the  constitution  of  Alabama 
upon  the  subject  of  amendments  is  radically  different  from 
ours  upon  the  same  subject.  See  1  Poor's  Const.,  44.  The 
constitution  of  1819  of  that  state  seems  to  have  been  in  force 
in  1854,  when  the  decision  in  question  was  made.  We  must 
determine,  then,  what  is  meant  by  the  provision  of  said  section 
1,  article  XII,  which  says,  that  ^^if  more  than  one  amendment 
be  submitted,  they  shall  be  submitted  in  such  manner  that  the 
people  may  vote  for  or  against  such  amendments  separately." 
This  provision  can  have  but  two  constructions:  First,  it 
may  be  construed  as  is  contended  for  by  the  learned  counsel 
who  contends  that  the  amendment  under  controversy  was  not 
properly  submitted,  that  every  profKJsition.in  the  shape  of  an 
amendment  to  the  constitution,  which  standing  alone  changes 
or  abolishes  any  of  its  present  provisions,  or  adds  any  new  pro- 
vision thereto,  shall  be  so  drawn  that  it  can  be  submitted  sep- 
arately, and  must  be  so  submitted.  Such  a  construction  would, 
we  think,  be  so  narrow  as  to  render  it  practically  impossible 
to  amend  the  constitution;  or,  if  not  practically  impossible,  it 
would  compel  the  submission  of  an  amendment  which,  although 
having  but  one  object  in  view,  might  consist  of  considerable 
detail,  and  each  separate  provision,  though  all  promotive  of 
the  same  object  and  necessary  to  the  perfection  and  practical 
usefulness  thereof  if  adopted  as  a  whole,  in  such  form  that  a 
defeat  of  one  of  its  important  matters  of  detail  might  destroy 
the  usefulness  of  all  the  other  provisions  when  adopted.  Take 
the  case  as  presented  by  the  amendment  under  consideration. 
The  learned  counsel  admits  that  the  proposition  to  change 
from  annual  to  biennial  sessions  is  so  intimately  connected 
with  the  proposition  to  change  the  tenure  of  office  of  members 
of  the  assembly  from  one  year  to  two  years,  that  the  propriety 
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of  the  two  changes  taking  place,  or  that  neither  shonid  take 
place,  is  so  apparent  that  to  provide  otherwise  would  be  absurd. 
And  yet  it  is  insisted  that  the  two  changes  are  two  separate 
amendments  within  the  meaning  of  the  constitutional  provis- 
ion above  quoted,  and  must  be  submitted  separately.  If  they 
must  be  submitted  separately,  why  must  they?  Certainly  they 
should  either  both  be  defeated  or  both  adopted.  Why,  then, 
should  the  people  be  permitted  or  compelled  to  vote  upon 
each  separately?  Certainly  no  good  could  result  from  a  sepa- 
rate submission  which  is  not  equally  as  well  and  better  accom- 
plished by  submitting  them  together  as  one  amendment;  and 
the  separate  submission  might  result  in  the  absurdity  of  the 
ratification  of  the  one  and  the  rejection  of  the  other.  This  illus- 
tration is,  to  my  mind,  almost  conclusive  that  no  such  intention 
was  entertained  either  by  the  framers  of  the  constitution  or  by 
the  people  who  adopted  it. 

We  think  amendments  to  the  constitution,  which  the  sec- 
tion above  quoted  requires  shall  be  submitted  separately,  must 
be  construed  to  mean  amendments  which  have  difiorent  ob- 
jects and  purposes  in  view.  In  order  to  constitute  more  than 
one  amendment,  the  propositions  submitted  must  relate  to 
more  than  one  subject,  and  have  at  least  two  distinct  and  sep- 
arate purposes  not  dependent  upon  or  connected  with  each 
other.  Tested  by  this  rule,  the  propositions  submitted  to  the 
electors  contained  but  one  amendment  It  is  clear  that 
the  whole  scope  and  purpose  of  the  matter  submitted  to  the 
electors  for  their  ratification  was  the  change  from  annual  to 
biennial  sessions  of  the  legislature.  It  was  so  spoken  of  by 
the  legislative  bodies  which  passed  it,  as  well  as  by  the  electors 
who  ratified  it  To  make  that  change  it  was  necessary,  in 
order  to  prevent  the  election  of  members  of  assembly,  half  of 
whom  would  never  have  any  duties, to  perform,  that  a  change 
should  be  made  in  their  tenure  of  office  as  well  as  in  the 
times  of  their  election,  and  the  same  may  be  said  as  to  the 
change  of  the  tenure  of  office  of  the  senators.    It  is  true  that 
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it  wonid  not  have  been  so  absurd  not  to  have  changed  their 
tennre  of  office  as  it  would  have  been  in  the  case  of  the  mem- 
bers of  the  assembly;  but  it  was  just  as  important  in  order 
to  preserve  the  difference  in  tennre  piescribed  in  the  original 
constitution.  The  policy  of  the  original  constitution  was  that 
a  state  senator  should  hold  his  office  dnring  two  sessions  of 
the  legislature,  so  that  that  body  might  never  be  composed  of 
entirely  new  members.  There  was  no  purpose  to  change  the 
policy  of  the  original  constitution  as  to  the  stability  of  the 
organization  of  the  senate,  by  changing  to  biennial  sessions, 
and  so  it  became  highly  proper,  if  not  absolutely  necessary,  as 
a  part  of  that  change,  to  change  the  term  of  office  of  the  sen- 
ators as  well  as  of  the  members.  The  question  of  compensa- 
tion was,  perhaps,  less  intimately  and  necessarily  connected 
with  the  change  to  biennial  sessions,  yet  it  was  clearly  con- 
nected with  it.  The  duties  and  service  having  been  somewhat 
enlarged,  it  was  proper  that  the  compensation  should  be  in 
creased.  We  do  not  contend  that  the  legislature,  if  it  had 
seen  fit,  might  not  have  adopted  these  changes  as  separate 
amendments,  and  have  submitted  them  to  the  people  as  such; 
but  we  think,  under  the  constitution,  the  legislature  has  a  dis- 
cretion, .within  the  limits  above  suggested,  of*  determining 
what  shall  be  submitted  as  a  single  amendment,  and  they  are 
not  compelled  to  submit  as  separate  amendments  the  separate 
propositions  necessary  to  accomplish  a  singfe  purpose.  The 
learned  attorney  general  has  shown,  beyond  any  controversy, 
that  such  has  been  the  construction  put  upon  this  section  au- 
thorizing amendments  of  the  constitution,  by  the  legislature, 
and  by  the  executive  and  administrative  officers  of  the  state,  and 
that  such  construction  has  been  acquiesced  in  by  the  people, 
and  has  been  approved,  at  least  sub  ailefitio^  by  this  court 

The  amendment  ratified  at  the  general  election  of  1871,  pro- 
hibiting the  legislature  from  passing  special  or  private  laws  in 
certain  cases,  and  requiring  it  to  provide  general  laws  for  the 
toinsaction  of  any  business  prohibited  by  such  amendment^.is 
Vol.  LIV— 22 
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certainly  as  open  to  the  objection  that  it  was  not  a  single  amend- 
ment but  several,  and  that  thej  shoald  have  been  submitted 
separately,  as  the  one  now  under  consideration.  Yet  that  was 
submitted  as  a  single  .amendment  and  adopted  as  such,  and 
this  court,  as  well  as  the  executive  and  legislative  departments 
of  the  state,  have  never  questioned  its  validity.  Its  provisions 
have  been  commented  upon  and  upheld  by  this  court  in  the 
following  cases:  Attorney  General  v.  Railroad  Coa.^  36  Wis., 
425;  Kimball  V.  Tovm  of  Ro8endale,4:2  Wis.,  407, 415;  S.P. 
Boom  Co.  V.  Heilly,  44  Wis.,  295-301.  It  may  be  said  that 
in  none  of  these  cases  was  the  question  now  raised  argued  or 
considered.  We  think,  judging  from  the  character  of  the 
counsel  who  argued  at  least  one  of  those  cases,  and  whose  in- 
terest it  was  to  have  defeated  the  effect  of  the  amendment,  it 
was  a  pretty  strong  evidence  that  they  at  least  were  of  the 
opinion  that  there  was  no  objection  to  its  validity.  In  our 
view  of  the  case,  that  amendment  was  a  single  amendment, 
having  for  its  purpose  one  thing,  viz.,  the  prevention  of  special 
legislation  in  nine  different  classes  of  cases;  and,  as  a  conse- 
quence of  such  restriction  upon  legislative  action,  providing 
that  general  laws  should  be  enacted  for  the  purpose  of  accom- 
plishing the  objects  which  could  not  be  thereafter  accomplished 
by  special  laws. 

No  one  would  contend  but  that  it  would  have  been  entirely 
competent  under  the  constitution  for  the  legislature  to  have 
adopted  separately  and  submitted  separately  each  of  the  nine 
propositions  in  that  amendment;  but  that  fact  has  no  force  as 
an  argument  to  prove  that  it  could  not  be  submitted  as  one 
amendment,  if  in  the  discretion  of  the  legislature  it  saw  fit  to 
submit  it  in  that  way.  The  general  purpose  and  object  of  the 
amendment  was  to  restrict  the  power  of  the  legislature  in  the 
matter  of  enacting  special  and  private  laws;  and  in  that  view 
of  the  case  it  was  a  single  amendment,  and  could  properly  be 
submitted  as  such  under  the  constitution,  or  as 'several  amend- 
ments, as  the  legislature  should  determine.     It  was  shown  by 
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the  argument  of  the  learned  attorney  general  that  all  or  nearly 
all  of  the  seven  amendments  which  have  been  adopted  and  ac- 
cepted as  properly  ratified  by  the  people,  upon  a  submission  of 
the  same  as  single  amendments,  are  subject  to  the  same  objec- 
tion that  is  taken  to  the  one  now  under  consideration ;  and  if 
this  was  not  properly  submitted  and  adopted,  then  most  of  the 
others  were  not  But  adopting  the  construction  which  we 
think  should  be  given  to  the  twelfth  article  of  the  constitution 
upon  the  subject  of  amendments,  they  were  all  properly  sub- 
mitted as  single  amendments,  because  each  had  but  one  general 
purpose  in  view.*  All  the  several  provisions  in  each  were  con- 
nected with  and  intended  to  carry  into  effect  such  general 
purpose. 

The  direction  in  the  constitution  requiring  separate  amend- 
ments to  be  submitted  separately  has  no  efficacy  in  determin- 
ing what  constitutes  an  amendment  as  distinguished  from 
what  constitutes  two  or  more  amendments;  and  as  the  word 
"amendment"  is  clearly  susceptible  of  a  construction  which 
would  make  it  cover  several  propositions,  all  tending  to  effect 
and  carry  out  one  general  object  or  purpose,  and  all  connected 
with  one  subject,  as  well  as  of  the  construction  that  every  propo- 
sition which  effects  a  change  in  the  constitution,  or  adds  to  or 
takes  from  it,  is  an  amendment,  the  construction  which  has 
been  uniformly  adopted  by  all  the  departments  of  the  govern- 
ment for  a  series  of  years  is  entitled  to  great  weight  in  settling 
by  judicial  decision  what  construction  should  be  placed  upon  it 

The  weight  which  should  be  given  to  such  a  uniform  con- 
struction of  a  statutory  or  constitutional  provision  has  been 
several  times  considered  by  this  court,  as  will  be  found  in  the 
cases  cited  by  the  learned  attorney  general. 

In  the  case  of  State  v.  French^  2  Pin.,  180,  the  question 
under  consideration  was,  whether  a  judge  of  probate  was  a  judge 
within  the  meaning  of  the  provision  of  the  constitution  pro- 
hibiting the  election  of  judges  within  twenty  days  of  a  general 
election.     Chief  Justice  Stow,  in  delivering  the  opinion  in 
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that  caae,  after  submittiDg  a  veiy  able  argnment  showing  that 
they  were  not  judges  within  the  meaning  of  the  word  as  used 
in  the  constitution,  adds:  ^  But  did  the  matter  admit  of  a  doubt 
in  the  first  instance,  that  doubt  should  be  regarded  as  removed 
by  the  action  which  has  been  bad  under  this  act.  While  this 
court  will  never  allow  its  judgments  to  be  influenced  bj  popu- 
lar opinion,  the  united  understanding  and  action  of  the  whole 
state  in  a  matter  of  great  public  interest  is  a  guide  that  any 
tribunal  may  safely  follow." 

In  Harrington  v.  Smithy  28  Wis.,  43,  Chief  Justice  Dixon 
says:  ^The  statute  was  enacted,  and  has  been  continuously 
interpreted,  understood  and  acted  upon  by  the  executive  de- 
partment of  the  government,  the  oflicers  appointed  by  law  to 
carry  its  provisions  into  effect,  as  requiring  the  issue  of  cer- 
tificates upon  sales,  for  a  period  of  twenty -one  years  and  dpring 
twelve  successive  administrations  of  the  state.  Long  and  un- 
interrupted practice  under  a  statute,  especially  by  the  officers 
whose  duty  it  was  to  execute  it,  is  good  evidence  of  its  con- 
struction; and  such  practical  construction  will  be  adhered  to 
even  though,  were  it  res  integra,  it  might  be  difficult  to  main- 
tain it."  The  following  cases,  cited  by  the  learned  chief  jnstice 
as  sustaining  the  rule  laid  down  by  him,  are  all  in  confirma- 
tion of  the  rule  stated:  McKeen  v,  Delancy^  5  Cranch,  22; 
Edwards'*  Lessee  v.  Darby y  12  Wheat,  210;  Rogers  v.  Good- 
winj  2  Mass.,  475;  Packard  v.  Bichardson,  17  Mass.,  144; 
Opinion  of  JtisticeSj  3  Pick.,  517;  V.  S.  v.  Gilmore,  8  Wall., 
330;  Union  Ins.  Co.  v.  Soge,  21  How.  (U.  S ),  36,  66;  Rave- 
meyer  v.  Iowa  Covnrtty^  3  Wall,  291. 

In  Edtoards*  Lessee  v.  Darby  the  court  says:  "  In  the  con- 
struction of  a  doubtful  and  ambiguous  law,  the  contempora- 
neous construction  of  those  who  are  called  upon  to  act  under 
the  law,  and  were  appointed  to  carry  its  provisions  into  effect, 
is  entitled  to  very  great  respect." 

In  Packard  v.  Richardson  the  court  uses  the  following 
language:    '^  A  contemporaneous  is  generally  the  best  construc- 


Digiti 


zed  by  Google 


JANUARY  TERM,  1882.  841 

The  State  ex  rel.  Hudd  vs.  Timme,  Secretary  of  State. 

tion  of  a  etatnte.  It  gives  tbe  sense  of  a  comtnnnity  of  the 
terms  need  by  the  legislature.  If  there  is  an  ambigaitj  in 
the  langnage,  the  understanding  and  application  of  it  when 
the  statute  first  comes  into  operation,  sanctioned  by  long  ac- 
quiescence on  the  part  of  the  legislature  and  judicial  tribunals, 
is  the  strongest  evidence  that  it  has  been  rightly  explained  in 
practice.  A  construction  under  such  circumstances  becomes 
established  law." 

In  the  Opinion  of  Justices  it  is  said:  ^  Contemporaneous 
expositions  of  doubtful  provisions  in  all  instruments,  and 
particularly  in  legislative  enactments  and  constitutional 
charters,  are  held  to  be  legitimate  and  useful  sources  of  con- 
struction.'' ^^  What  has  been  done  in  the  beginning  and  has 
continued  to  be  done  for  a  long  series  of  years,  without  any 
question  as  to  the  rightful  power  or  authority  on  which  such 
acts  have  been  grounded,  may  be  presumed  by  succeeding 
public  agents  to  have  been  rightly  and  properly  done,  in  case 
no  private  right  or  public  immunity  is  invaded." 

Authorities  upon  this  question  might  be  multiplied  to  an 
almost  unlimited  extent;  but  those  cited  are  sufficienf  to  jus- 
tify us  in  giving  great  weight  to  the  practical  construction 
given  to  the  provision  of  the  constitution  now  under  consider- 
ation, by  the  legislative,  executive  and  judicial  departments  of 
the  state,  frequently  ratified  and  approved,  without  raising  any 
voice  of  dissent,  by  the  people  during  a  period  of  over  fifteen 
years,  and  would  compel  us  to  affirm  such  construction  al- 
though we  might  have  entertained  some  serious  doubts  as  to 
the  real  meaning  thereof.  Fortunately,  in  this  case,  the  court 
entertains  no  serious  doubt  but  that  the  practical  construction 
given  to  it  is  the  true  construction,  and  the  one  most  likely 
to  accomplish  in  an  orderly  manner  the  amendment  of  the 
constitution  under  the  provisions  of  section  1,  art.  XIL 

By  the  Court. —  The  motion  to  quash  the  alternative  writ  of 
mandamus  is  granted. 
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BjEbowH  and  wife  vs.  Thb  Chicago,  Milwaukee  &  St.  Paul 
Railway   Company. 

November  30, 188 J  —  March  14, 1882. 

ToBTs:  Pleading:  Damaqes.  (1)  Complaint  held  to  go  for  a  tort,  and  not 
for  a  breach  of  contract,  (2,  3)  Rule  of  damagee:  Unforeseen  conse- 
quences,   (4)  Direct  or  proximate  consequences, 

Beybbsal  of  Judombnt:  (5 J  On  weight  of  evidence, 

1.  The  oomplaini  seeks  a  reoovery  for  sickness  and  bodily  and  mental  suffer- 

ing of  the  plaintiff  wife,  and  for  mental  suffering  and  expense  and 
tiouUe  on  the  part  of  the  plaintiff  husband  growing  out  of  the  sickness 
of  the  wife,  alleged  to  have  been  caused  by  the  negligence  of  defendant's 
seryants  in  directing  plain  tiffis  to  leave  a  train  of  passenger  cars  before 
they  had  reached  their  destination ;  and  the  action  is  held  to  be  an  tort, 
for  the  negligence,  and.  not  upon  the  contract  of  carriage,  notwithstand- 
ing averments  which  show  a  contract  relation  between  the  parties,  and 
that  defendant  '*  wholly  disregarded  its  duty  in  the  premises  and  its 
contract  and  obligations  to  and  with  tiie  plaintiffs.'* 

2.  While  the  rule  in  actions  for  breach  of  contract  is,  that  the  damages  re- 

coverable are  only  sucli  as  the  parties  may  reasonably  be  supposed  to 
have  contemplated  as  likely  to  result  from  such  a  breach,  the  general 
rule  in  adions  for  torts  is,  that  the  wrong-doer  is  liable  for  all  injuries  re- 
sulting directly  from  the  wrongful  act,  whether  they  could  or  could  not 
have  been  foreseen  by  him. 
8.  The  fact,  therefore,  that  defendant's  servants  did  not  know  the  delicate 
state  of  health  of  the  plaintiff  wife  at  the  time  of  the  alleged  wrong, 
does  not  relieve  defendant  from  liability  for  the  actual,  direct  conse- 
quences of  such  wrong. 

4.  The  direct  or  proximate  consequences  of  a  wrongful  act  are  those  which 

occur  without  any  intervening  independent  cause;  and  the  fact  that  the 
injuries  chiefly  complained  of  were  caused  immediatdy  by  the  act  of 
plaintiffs  in  walking  from  the  place  where  they  left  the  cars  to  the  next 
station,  will  not  relieve  defendant  from  liability  therefor,  where  it  appears 
that  plaintiffs*  act  in  so  walking  was  rendered  apparently  necessary  by 
def endant*s  wrongful  act,  and  was  not  negligent. 

5.  The  evidence  in  this  case  of  subsequent  negligraoe  on  plaintifib*  part,  con- 

tributing to  the  injury,  is  not  sufficient  to  warrant  this  court  in  reversing 
a  judgment  upon  verdict  in  their  favor. 
Cole,  C.  J.,  and  Lton,  J.,  dissent. 
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APPEAL  from  the  Oircnit  Court  for  Juneau  Countj. 
The  pleadings  are  thus  stated  bj  Mr.  Justice  Taylor: 
"The  cause  of  action  in  this  case  will  be  best  stated  by 
giving  a  copy  of  the  complaint,  which  sets  forth  fully  the  facts 
upon  which  a  recovery  is  sought  After  stating  the  incorpo- 
ration of  the  defendant,  and  alleging  that  it  was  a  common 
carrier  of  passengers  in  this  state,  the  complaint  proceeds 
as  follows:  ^That  said  plaintiffs,  on  or  about  the  2d  day  of 
October,  1879,  desired  to  go  to  Mauston,  aforesaid,  from  the 
said  village  of  Kilbourn  City,  and  for  that  purpose  bought 
and  paid  about  $2.30  for  tickets  at  Kilbo.um  City,  from  the 
agent  of  said  defendant,  to  convey  said  plaintiffs  to  Mauston 
and  return  to  Kilbourn  City,  whereby  it  became  the  duty 
of  said  defendant,  as  carrier  of  passengers,  to  carry  the  said 
X  plaintiffs  from  Kilbourn  City  to  Mauston  in  their  passenger 
train  which  left  Kilbourn  City  to  go  to  Mauston  at  about  6:20 
P.  M.  of  said  day,  and  to  treat  said  plaintiffs  in  a  respectful 
manner,  and  carry  them  to  the  proper  and  usual  landing  place 
at  Mauston,  to  wit,  the  depot  of  said  defendant  at  said  place. 
That  the  said  defendant  wholly  disregarded  its  said  duty  in 
the  premises,  and  its  contract  and  obligations  to  and  with  said 
plaintiffs,  and,  when  about  three  miles  east  of  the  depot  of  the 
defendant  at  the  said  village  of  Mauston,  informed  said  plaint- 
iffs, by  its  proper  agents  and  servants,  that  they  had  arrived 
at  Mauston,  aforesaid,  and  stopped  the  train  for  them  to  get 
off.  That  said  plaintiffs,  supposing  and  believing  they  had  ar- 
rived at  Mauston,  as  they  were  informed  they  had  by  the 
defendant's  servants,  as  aforesaid,  alighted  from  the  defend- 
ant's train,  and'  the  train  passed  on.  That  after  said  train  had 
left  them,  they  perceived  that  they  were  not  at  the  Mauston 
'  depot,  and  did  not  know  where  they  were.  That  it  was  quite 
dark.  That  they  supposed  and  believed  tliat  they  were  near 
the  Mauston  depot,  and  proceeded  up  the  track  in  the  direc- 
tion of  Mauston,  as  they  supposed,  expecting  in  a  few  moments 
to  arrive  at  the  Mauston  depot.    That,  instead  of  being  near 
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the  Maustah  depot,  they  foand  afterwards  they  were  not,  but, 
on  the  contrary,  had  been  carelessly  and  negligently  put  off 
the  defendant's  train  by  its  servants  abont  three  miles  cast  of 
said  depot,  apparently  in  the  country;  and  the  plaintiffs  knew 
not  otherwise,  but  supposed  and  believed  that  they  had  got  to 
walk  west  on  the  track  of  the  defendant  until  they  came  to 
some  station.  That,  after  walking  on  the  track  of  the  defend- 
ant about  three  miles,  they  came  to  the  said  village  of  Maus- 
ton;  the  said  plaintiff,  Ma/ry  A.  Brown^  being,  by  reason  of 
said  long  walk,  very  tired  and  exhausted,  sick  and  prostrated, 
passing  the  balance  of  the  night  in  a  very  restless,  uneasy  and 
feverish  condition.  That  previous  to  the  said  2d  day  of  Octo- 
ber, 1879,  and  to  leaving  Kilbourn  City  as  aforesaid,  the  said 
plaintiff  Mary  A.  Brown  had  been  a  healthy,  well  and  robust 
person,  and  at  the  time  of  taking  said  walk  was  pregnant, 
with  child.  That,  in  consequence  of  being  carelessly  and  n^- 
ligently  put  off  the  cars  of  the  defendant,  as  aforesaid,  and  of 
her  said  walk,  she  became  sick,  ailing  and  very  much  en- 
feebled, and  continued  getting  worse,  although  using  the  best 
of  care  and  medical  attendance,  until  about  December  20, 
1879,  when  she  lost  her  child.  That  for  a  long  time  the  said 
plaintiff  Mary  A.  Brown  was  seriously  and  dangerously  ill,  so 
much  so  that  her  life  was  greatly  endangered  and  despaired  of, 
and  she  had  suffered  and  continued  to  suffer  great  pain  in 
body  and  mind;  and  that  the  said  plaintiff  Orange  Brown^ 
her  husband,  suffered  personally  great  anxiety  of  mind,  and  was 
put  to  great  expense  and  trouble  in  care,  nursing,  help  and 
medical  attendance  and  medicines.'  The  defendant's  answer 
was  a  general  denial  only." 

Instructions  asked  by  the  defendant  to  the  effect  that  inju- 
ries to  the  wife  from  her  exposure  could  not  be  considered  in 
estimating  damages,  and  that,  if  plaintiffs  voluntarily  under- 
took to  journey  from  the  point  where  they  were  put  off  to 
Mauston,  no  damages  could  be  given  for  the  sickness  of  the 
wife  and  the  injury  to  hor,  were  severally  refused.    The  court 
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instrncted  the  jnry,  among  other  things,  that  if  plaintifk,  be- 
fore leaving  t)ie  place  at  which  they  got  off  from  the  train, 
"  took  no  steps  to  find  out  whether  there  was  a  depot  building, 
or  any  accommodations  for  them  there,  but  willingly  undertook 
to  walk,  then  no  damages  could  be  given  for  the  injuries  to 
Mrs.  Brown;  "  and  that  if,  before  leaving  that  vicinity,  they 
knew,  or,  in  the  exercise  of  ordinary  caution  and  prudence, 
ought  to  have  ascertained,  where  they  were,  and,  rather  than 
suffer  the  inconvenience  of  waiting  for  another  train,  under- 
took to  walk  to  the  end  of  their  journey,  then  defendant  was  lia- 
ble only  for  damages  caused  by  the  delay  and  for  the  fare  paid 
for  the  remainder  of  the  journey. 

Plaintiffs  had  a  verdict  for  $2,500;  a  new  trial  was  refused, 
and  defendant  appealed  from  a  judgment  entered  pursuant  to 
the  verdict. 

D.  S.  Wegg^  for  appellant: 

The  action  is  for  a  breach  of  contract.  The  complaint  sets 
forth  the  contract  of  transportation,  and  alleges  that  through 
the  contract  the  duty  of  safe  transportation  was  thrown  upon 
the  defendant,  and  that  such  duty  was  disregarded.  Orange 
Bank  v.  Brown^  3  Wend.,  158;  Wood  v.  M.  ds  St.  P.  Railn 
way  Co.,  82  Wis.,  398;  WaUh  v.  C,,  M.  c&  St.  P.  Railway  Co.^ 
42  id.,  23.  Applying  the  most  liberal  rules  in  favor  of  treat- 
ing the  allegations  in  reference  to  duty  as  intending  a  duty 
cast  u)pon  the  defendant  by  the  ordinary  principles  of  law,  and 
not  one  connected  witli  the  contract  of  transportation,  it 
would  be  a  complaint  containing  language  which  set  out  both 
the  custom  of  the  realm  and  the  contract,  and  would  be  one 
ex  delicto  quasi  ex  contractu.  In  such  case  the  action  is  in 
reality  founded  upon  the  contract,  and  is  to  be  so  regarded. 
Orange  Bank  v.  Brovm,  supra.  The  damages  claimed  for  the 
injuries  to  Mrs.  Brown  cannot,  therefore,  be  recovered  here, 
for  they  are  not  such  as  may  fairly  be  taken  to  have  been  con- 
templated by  the  parties  as  the  possible  result  of  the  breach 
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of  the  contract  Sobbs  v.  Z.  cfe  S.  W.  Railway  Co.^  L.  R,  10 
Q.  B.,  Ill;  Walsh  v.  Railway  Co.j  supra/  Le  Blanche  v.  Z. 
&N.  W.  Railway  Co.,  L.  R,  1  Com.  Pi.  Div.,  286;  S.  C,  24 
Weekly  Rep.,  396,  808;  /.,  B.  dk  W.  Railway  Co.  u  Bimey^ 
71  111.,  391;  Pullman  Palace  Car  Co.  v.  Barker^  4  Col.,  344; 
Frances  v.  St.  Louis  Transfer  Co.,  5  Mo.  App.,  7;  Vedder 
V.  Eildrethy  2  Wis.,  427;  Bray  ton  v.  Chase,  3  id.,  456;  Brad- 
ley V.  Denton,  id.,  657;  Servatius  v.  Pickel,  34  id.,  299;  Can- 
dee  V.  W.  U.  Tel.  C5?.,  id.,  471;  Oleson  v.  Brown,  41  id.,  415; 
Ingram  v.  Rankin,  47  id,,  409;  Qiese  v.  Schultz,  53  id.,  462. 
Bat  if  the  action  should  be  considered  as  one  in  tort,  the  same 
rnle  as  to  remoteness  of  d&mages  would  apply.  The  damages, 
to  be  recoverable,  must  be  the  natural  and  proximate  conse- 
quence of  the  wrongful  act  —  such  as  in  the  ordinary  course  of 
things  would  flow  from  defendant's  conduct.  Wood's  Mayne 
on  Damages,  sec.  52;  Sedgwick  on  Damages,  57  et  seq.; 
Shearra.  &  Redf.  on  Negligence,  sec.  595;  Phillips  v.  Dicker- 
son,  85  111.,  11;  Moak's  Underbill  on  Torts,  16;  Addison  on 
Torts,  6;  Cooley  on  Torts,  68;  Sharp  v.  Powell,  L.  R,  7  C. 
P.  Cases,  253;  Williamson  v.  (h*and  Trunk  Railway  Co., 
17  U.  C.  C.  P.,  615;  AlUop  v.  Allsop,  5  H.  &  N.,  534;  Lynch 
V.  Knight,  9  H.  L.  C,  577;  Waller  v.  Midland  Railway  Co.y 
L.  R,  4  Ireland,  376;  Glover  v.  L.  c&  S.  W.  Railway  Co., 
L.  R,  3  Q.  B.,  25.  2.  Counsel  further  contended  that  the^ 
plaintilTs  were  guilty  of  negligence  on  the  night  in  question, 
and  that  their  subsequent  neglect  to  call  a  physician  would 
prevent  the  recovery  of  damages  for  the  abortion,  citing  JBassa 
V.  Junger,  15  Wis.,  598;  Eastman  v.  Sanl>om,  3  Allen,  594; 
Stover  V.  Blv^hill,  51  Me.,  439;  Illinois  Central  R.  R.  Co.  v. 
McClelland,  42  III,  355. 

J.  W.  Lusk,  for  the  respondent,  cited  Thompson  on  Car- 
riers of  Passengers,  566;  Patten  v.  C.  <&  N.  W.  Railway  Co., 
32  Wis.,  524;  McMahon  v.  Field,  Ch.  Div.,  44  L.  T.,  176;  23 
Alb.  L.  J.,  345;  Williams  v.  Vanderbilty  28  N.  Y.,  217;  Ward 
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V.  VanderbUt,  34  How.  Pr.,  144;  Oliver  v.  Za  Valley  36  Wis., 
592;.  Shepard    v.  Milwaukee  Gas  Light  Oo.^  15  id.,  329; 
Stewart  v.  City  of  Ripon^  38  id.,  591.  . 
The  following  opinion  was  filed  January  10, 1882: 

Taylor,  J.  Upon  this  appeal  the  learned  counsel  for  the 
railway  company  insisted  that  the  damages  claimed  for  the 
sickness  of  the  wife,  and  for  her  medical  attendance  and  care, 
are  too  remote  to  constitute  a  cause  of  action,  and  that  it  was 
error  on  the  part  of  the  court  below  not  to  take  that  part  of 
the  case  from  the  jury. 

The  first  position  taken  by  the  learned  counsel  for  the  appel- 
lant is,  that  the  cause  of  action  set  out  in  the  plaintiffs'  com- 
plaint is  for  a  breach  of  contract,  and  not  an  action  in  tort. 
Upon  this  point  we  cannot  agree  with  the  appellant  "We 
think  the  gravamen  of  the  action  is  the  negligence  and  care- 
lessness of  the  appellant's  agents  and  employees  in  directing  the 
plaintiffs  to  leave  the  train  before  they  had  arrived  at  the  end  of 
their  journey.  They  did  hot  leave  at  a  place  short  of  their 
destination  knowing  that  fact,  but  through  the  neglect  of 
the  appellant's  employees  they  were  induced  to  leave  the  train 
short  of  their  journey's  end,  supposing  that  they  had  reached 
it  It  is  true,  the  plaintiffs  in  their  complaint  state  that  they 
paid  their  fare  and  went  on  board  the  train  as  passengers,  to  be 
carried  from  one  point  to  another  on  the  appellant's  road,  and 
that  by  reason  of  such  payment  and  entry  upon  that  train  it 
became  the  duty  of  the  appellant  to  carry  them  from  the  point 
of  starting  to  their  destination.  These  facts  are,  perhaps,  suffi- 
cient to  constitute  a  contract  on  the  part  of  the  appellant  to 
safely  carry  them  to  their  destination.  Still,  it  is  necessary  in 
all  actions  against  a  carrier  of  passengers  to  state  facts  which 
show  the  right  of  the  party  to  be  carried,  before  he  can  com- 
plain of  any  breach  of  duty  on  the  part  of  the  carrier  in  not 
conveying  them  safely,  or  in  not  carrying  them  to  their  desti- 
nation.   I^he  complaint  in  this  case  is  not  so  much  that  the 
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plaintiffs  were  not  carried  to  their  destination,  bnt  that  on  the 
way  the  appellant's  emRloyee^  carelessly  and  negligently  in- 
duced them  to  qnit  the  train  before  they  arrived  at  their  des- 
tination, and  that  in  ^nsequence  of  snch  wrong  on  the  part  of 
the  appellants  they  suffered  damage.  It  is  the  negligence  in 
patting  the  plaintiffs  off  the  train  before  the  journey  was  com- 
pleted, which  is  complained  of,  and  not  a  breach  of  the  con- 
tract in  not  carrying  them  to  the  end  of  their  journey. 

We  see  no  reason  for  distinguishing  this  case  from  the  class 
of  cases  which  hold  a  railway  company  liable  in  tort  for  an 
injury  done  to  a  passenger,  while  traveling  on  a  train,  caused 
by  collision,  the  breaking  down  of  a  bridge,  or  any  defect  in 
the  road  or  cars.  All  these  matters  are  a  breach  of  the  con- 
tract to  carry  the  passenger  safely;  yet  the  carrier  is  held  lia- 
ble in  an  action  of  tort,  for  any  injury  sustained,  based  upon 
the  allegation  that  it  was  incurred  through  the  carelessness 
and  negligence  of  the  company.  All  the  cases  hold  that  the 
person  injured  through  the  negligence  or  carelessness  of  the 
carrier  may  proceed  either  upon  contract,  alleging  the  careless 
or  negligent  acts  of  the  defendant  as  a  breach  of  the  contract, 
or  he  may  proceed  in  tort,  making  the  carelessness  and  negli- 
gence of  the  company  the  ground  of  his  right  of  recovery; 
and  if  he  proceed  for  the  tort,  it  becomes  necessary  on  the 
part  of  the  plaintiff  to  show  that  he  stands  in  the  relation  of 
a  passenger  of  the  carrier,  in  order  to  show  his  right  to  re- 
cover damages  for  the  negligence  of  the  carrier  in  not  dis- 
charging his  duty  in  carrying  him  safely.  Where  the  relation 
of  passenger  and  carrier  exists,  the  law  fixes  the  duty  of  the 
carrier  towards  the  passenger,  and  any.  violation  of  that  duty 
is  a  wrong;  and  if  injury  occurs  to  the  passenger  from  such 
wrong,  the  carrier  is  responsible  and  must  make  good  the 
damage  resulting  therefrom.  Wood  v.  Railway  Co.^  32  Wis., 
898;  WaUh  v.  Railway  Co.j  42  Wis.,  23;  Oraker  v.  Railway 
Co,^  36  Wis.,  657-675,  and  cases  cited.  In  this  case  we  deem 
it  material  to  determine  whether  the  action  is  ai\  action  for 
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a  tort,  or  an  action  for  a  breach  of  the  contract  to  carry  the 
plaintiffs  to  their  destination,  becaose  we  think  the  rules  of 
damages  in  the  two  actions  are  essentiallj  different  We  hold 
that  the  action  in  this  case  is  based  npon  the  tort  of  the  de- 
fendant in  negligently  and  carelessly  directing  the  plaintiffs 
to  leave  the  cars  before  they  reached  their  destination. 

The  plaintiffs  claim,  and  the  evidence  shows,  that  they  and 
their  child,  abont*  seven  years  old,  were  directed  to  leave  the 
cars,  by  the  brakeman,  at  a  place  some  three  miles  east  of 
Mauston,  being  told  at  the  time  that  it  was  Manston,  their 
place  of  destination. '  When  they  left  the  cars  it  was  night; 
it  was  clondy,  and  had  rained  the  day  before;  there  was  a 
freight  train  standing  on  a  side  track  where  they  were  pnt  off 
the  tmin;  there  was  no  platform,  and  no  lights  visible  except 
those  on  the  freight  train.  Plaintiffs  soon  ascertained  that 
they  were  not  at  Manston,  and  did  not  know  where  they  were. 
They  did  not  see  the  station-house,  although  there  was  one, 
but  it  was  hid  from  their  view  by  the  freight  train  standing 
on  the  side  track.  They  supposed  they  were  at  a  place  two 
miles  east,  where  the  train  sometimes  stopped,  but  where 
there  was  no  station-house.  They  started  west  on  the  track 
towards  Mauston,  expecting  to  find  a  house  where  they  might 
stop,  but  did  not  find  one  until  they  came  to  the  bridge,  about 
a  mile  east  of  Mauston,  and  then  they  thought  it  easier  to  go 
on  to  Mauston  than  seek  shelter  at  the  house,  which  was  a 
considerable  distance  from  the  track.  They  went  on  to 
Mauston,  and  arrived  there  late  at  night,  Jifrs.  Brown  quite 
exhausted  from  the  walk.  She  was  pregnant  at  the  time. 
She  had  severe  pains  during  the  night,  and  the  pains  continued 
from  time  to  time,  and  aftQr  a  few  days  she  commenced  flow- 
ing. The  pains  and  flowing  continued  until  some  time  in 
December,  when  a  miscarriage  took  place,  after  which  inflam- 
mation set  in,  and  for  some  time  she  was  so  sick  that  she  was 
in  imminent  danger  of  dying.  The  plaintiffs  claim  that  the 
miscarriage  and  subsequent  sickness  were  all  caused  by  the 
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walk  31  r8.  Brown  was  compelled  to  take  to  get  from  the  place 
where  they  were  left  by  the  train  to  Mauston. 

The  important  question  in  the  easels,  whether  tlie  appellant 
is  liable  for  the  injury  to  Mrs,  Browriy  admitting  that  it  was 
cansed  by  her  walk  to  Mauston.  Whether  the  sickness  of 
Mra.  Brown  was  cansed  by  the  walk  to  Mauston  was  an  issue 
in  the  case,  and  the  jury  have  found  upon  the  evidence  that  it 
was  caused  by  the  walk.  •  There  is  certainljr  some  evidence  to 
sustain  this  finding  of  the  jury,  and  their  finding  is  therefore 
conclusive  upon  this  point  Admitting  that  the  walk  caused 
the  miscarriage  and  sickness  of  the  plaintiff  Mrs.  Brown^  it  is 
insisted  by  the  learned  counsel  for  the  appellant,  that  the  ap- 
pellant is  not  liable  for  such  injury;  that  it  is  too  remote  to  be 
the  subject  of  an  action;  that  the  negligence  and  carelessness 
of  the  defendant's  employees  in  putting  the  plaintiffs  off  the 
cars  at  the  place  they  did,  was  not  the  proximate  cause  of  the 
miscarriage  and  sickness,  and  for  that  reason  the  appellant 
company  is  not  liable  therefor. 

To  sustain  this  position  of  the  learned  counsel  for  the  appel- 
lant, reliance  is  placed  upon  the  case  of  WaUk  v.  Railway 
Co.^  42  Wis.,  23,  and  it  is  insisted  that  there  can  be  no  real 
distinction  made  between  that  case  and  this.  Upon  a  careful 
examination  of  that  case,  it  will  be  seen,  we  think,  that  the 
court  did  distinguish  between  an  action  which  was  purely  an 
action  for  a  breach  of  contract,  and  one  in  tort.  In  that  case 
the  learned  circuit  judge  charged  the  jury  as  follows:  "  If  you 
find  that  the  failure  to  return  to  Madison  on  the  day  in  ques- 
tion, at  the  time  agreed  upon  in  the  contract,  was  caused 
directly  by  orders  from  the  headquarters  and  principal  man- 
ager of  the  railway  company,  made  with  the  full  knowledge 
that  the  plaintiff  and  the  other  excursionists  were  ready  and 
waiting  to  be  carried  home  according  to  the  arrangement  made 
therefor,  and  made  in  willful  disregard  of  the  rights  of  the 
plaintiff  and  the  other  excursionists,  subordinating  their  rights 
to  the  convenience  of  the  company,  when  they  had  the  means 
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at  hand  readily  to  have  fulfilled  their  dntj  —  in  shorty  that  the 
conduct  of  the  company  was  willful  and  oppressive,—  then  you 
may  give  full  compensatory,  though  not  punitive,  damages, 
embracing  such  loss  of  time,  such  injury  to  health,  such  an- 
noyance and  vexation  of  mind,  and  such  menial  distress  and 
sense  of  wrong,  as  you  find  was  the  immediate  result  of  the 
misconduct,  and  must'  necessarily  and  reasonably  have  been 
expected  to  arise  therefrom  to  the  plain  tifi*s  as  one  of  the  ex- 
cursionists.'' This  instruction  was  excepted  to,  and  this  court 
held  the  instruction  erroneous,  and  reversed  the  judgment  for 
that  cause. 

The  present  chief  justice,  who  wrote  the  opinion  in  the  case, 
takes  special  pains  to  show  that  the  action  was  based  solely 
upon  a  breach  of  contract,  and  was  in  no  sense  an  action  of 
tort,  and  he  expressly  declares  that  the  rule  of  damages  is  not 
the  same  where  the  action  is  for  a  breach  of  contract  as  for  a 
tort.  U}M)n  this  point  he  uses  the  following  language:  "It 
will  be  seen  that  the  circuit  court  was  requested  to  charge 
that  the  plaintiff  was  only  entitled  to  recover  such  damages  as 
naturally  and  fairly  resulted  from  the  breach  of  contract,  but 
could  not  recover  damages  for  the  disappointment  of  mind, 
sense  of  wrong,  or  injury  to  his  feelings  by  reason  of  such 
breach.  This  rule  the  learned  circuit  judge  disaffirmed,  hold- 
ing that  if  the  conduct  of  the  company  was  willful  and 
oppressive^  then  such  injury  to  health,  annoyance  and  vexation 
of  mind,  mental  distress  and  sense  of  wrong,  as  were  the 
immediate  result  of  the  misconduct  and  must  reasonably  have 
been  expected  to  arise  therefrom  to  the  plaintiff,  were  proper 
matters  to  be  considered  in  giving  compensatory  damages. 
This  was  confounding  the  important  distinction^  so  far  as 
the  rule  of  damages  is  concerned^  between  an  action  in  tort 
and  one  upon  contract.  It  was  in  fact  applying  to  this  case 
the  rule  which  was  laid  down  in  C raker  v.  Railway  Co.j  36 
Wis.,  657,  in  an  action  for  a  tort  committed  by  an  agent  of 
the  company.     In  the  case  of  wrongs,  the  jury  are  permitted 
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to  consider  injnrj  to  feelinj;^  and  many  other  matters  which 
have  no  place  in  questions  of  damages  for  a  breach  of  contract." 

The  chief  justice  then  quotes  at  large  from  the  case  of 
Hobha  V.  Railway  Co,^  10  Law  Eep.  (Q.  B.),  Ill,  with  ap- 
proval. In  that  case  the  English  court  of  appeals  held, 
that  when  the  railway  company  had  neglected  or  refused  to 
carry  the  plaiu tiffs  to  their  destination,  and  they  were  com- 
pelled to  get  out  at  a  station  about  five  miles  from  it,  late  at 
night,  and,  being  unable  to  get  a  conveyance  or  accommoda- 
tion at  an  inn,  they  walked  home  a  distance  of  five  miles  in 
the  rain,  and  the  wife  caught  cold  and  was  sick  as  a  conse- 
quence  of  the  walk  and  exposure,  they  could  not  recover  for 
the  injury  to  the  wife.  It  would  seem,  from  the  opinions 
given  by  the  learned  judges  in  the  Hobbs  Case^  that  they 
treated  the  actioji  as  an  action  upon  contract,  and  not  an  ac- 
tion for  a  tort.  All  the  judges  speak  of  it  as  an  action  to 
recover  for  the  breach  of  the  contract  to  carry  the  plaintiffs 
to  their  destination. 

The  rule  as  to  what  damages  may  be  recovered  in  actions 
for  breach  of  contract,  is  laid  down  by  this  court  in  the  case  of 
Candee  v.  W.  U.  Tel.  Co.,  34  Wis.,  479,  cited  from  Eadley  v. 
BaxendaUy  9  Exch.,  841,  and  approved.  It  is  as  follows: 
"  Where  two  parties  have  made  a  contract,  which  one  of  them 
has  broken,  the  damages  which  the  other  ought  to  receive  in 
respect  of  such  breach  of  contract  should  be  either  such  as 
may  fairly  and  substantially  be  considered  as  arising  natu- 
rally—  that  is,  according  to  the  usual  course  of  things  —  from 
such  breach  of  contract  itself,  or  such  as  may  reasonably  be 
supposed  to  have  been  in  the  contemplation  of  both  parties,  at 
the  time  they  made  the  contract,  as  the  probable  result  of  the 
breach  of  it" 

The  latter  part  of  this  rule,  as  above  quoted,  would  seem  to 
cover  all  cases  of  breach  of  contract;  for  it  must  be  presumed 
that  the  parties  would  reasonably  be  supposed  to  have  contem- 
plated that  the  party  injured  by  the  breach  of  the  contract 
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would  sustain  such  damages  as  would  fairly  and  substantially, 
in  the  usual  course  of  things,  result  from  such  breach.  And 
so  it  is  often  said  that,  in  an  action  for  a  breach  of  contract,  the 
damages  to  be  recovered  are  such  as  may  reasonably  be  sup- 
posed to  have  been  in  the  contemplation  of  both  parties  when 
they  made  it.  Under  this  rule,  the  damages  which  may  be 
recovered  in  an  action  for  the  breach  of  a  contract  are  some- 
times more  remote  and  far-reaching  than  those  recoverable 
for  a  tort. 

The  case  of  Ricfiardson  v.  Chynoweth^  26  Wis.,  656,  is  an 
illustration  of  the  rule.  In  that  case  the  court  say:  '^  In  such 
cases,  where  the  contracting  party  is  advised  of  the  special 
purpose  of  the  thing  to  be  completed,  and  of  the  damage  that 
would  naturally  accrue  from  failure  to  complete  it  at  the  spec- 
ified time,  and  in  view  of  this  expressly  stipulates  to  finish  it 
at  a  given  time,,  there  is  no  reason  why  he  should  not  be 
responsible  for  such  damage  as  is  the  direct,  natural  result  of 
his  failure,  even  though  beyond  the  mere  diflference  between 
the  contract  and  market  price."  See  Shapard  v.  Mil- 
ioaukee  Gas  ZiglU  Co.,  15  Wis.,  318;  JPlick  v.  Weatherbee, 
20  Wis.,  392. 

In  many  cases  of  breach  of  contract,  the  courts  have  by 
their  decisions  established  a  rule  of  damages  which  is  applica- 
ble to  all  of  a  class.  In  an  action  for  a  breach  of  contract  to 
pay  money  at  a  fixed  time,  the  damages  are  the  lawful  interest 
on  the  money  withheld,  from  the  time  it  was  payable  to  the 
date  of  the  judgment,  unless  the  contract  expressly  stipulates 
for  other  damages.  So,  in  actions  for  a  breach  of  a  covenant 
of  warranty  of  title,  the  damages  ai*e  limited,  ordinarily,  to 
the  purchase  money  paid  and  interest.  In  these  and  other 
classes  of  cases,  the  damages  are  fixed  by  arbitrary  rules;  but 
still  the  general  rule  above  stated,  that  the  damages  are  such 
as  ^it  may  reasonably  be  supposed  to  have  been  contemplated 
that  the  party  injured  by  the  breach  of  the  contract  would 
sustain,"  would  apply  to  such  cases;  for,  in  contracts  of  the 
Vol.  LIV-23 
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classes  above  mentioned,  the  parties  would  enter  into  them 
knowing  the  law  fixing  the  damages  for  the  breach,  and  so 
they  would  be  supposed  to  have  contemplated  the  payment  of 
such  damages  in  a  case  of  breach  and  no  other. 

In  the  case  of  Hohhs  v.  Railway  Co,^  supra^  the  learned 
justices  state  the  rule  in  case  of  breach  of  contract  in  more 
concise  language.  They  say:  ^'  Such  damages  are  recoverable 
as  a  man  when  making  the  contract  would  contemplate  would 
flow  from  a  breach  of  it."  Under  this  rule  it  was  held  in  the 
Hobba  Case^  and  by  this  court  in  the  WaUK  Case^  that  in  an 
action  for  a  breach  of  contract  in  failing  to  carry  a  passenger 
to  his  destination,  damages  could  not  be  recovered  for  injury 
to  the  health,  annoyance  and  vexation  of  mind  and  mental 
distress,  on  the  ground  that  such  damages  were  not  such  as 
the  parties  making  the  contract  would  contemplate  as  likely  to 
result  from  its  breach. 

We  are  not  disposed  now  to  question  the  correctness  of  the 
decision  made  by  this  court  in  the  case  of  Walsh  v.  Bailtoay 
Co.^  supray  limited  as  that  case  was  to  an  action  solely  for  a 
breach  of  contract.  In  such  cases  the  willfulness  of  the  party 
in  refusing  to  fulfill  the  contract  does  not  in  any  way  change 
the  rule  of  damages.  The  rule  as  to  the  damages  in  actions 
upon  contract  is  the  same  whether  the  breach  be  by  mistake, 
pure  accident,  or  inability  to  perform  it,  or  whether  it  be  will- 
ful and  malicious.  The  motives  of  the  party  breaking  the 
contract  are  not  to  be  inquired  into.  1  Sedgw.  Meas.  Dam., 
439  et  seq.,  and  cases  cited. 

The  rules  which  limit  the  damages  in  actions  of  tort,  so  far 
as  any  general  rules  can  be  established,  are  in  many  respects 
different  from  those  in  actions  on  contract.  The  general  rule 
is,  that  the  party  who  commits  a  trespass  or  other  wrongful 
act  is  liable  for  all  the  direct  injury  resulting  from  such  act, 
although  such  resulting  injury  could  not  have  been  contem- 
plated as  a  probable  result  of  the  act  done.  1  Sedgw.  Meas. 
Dam.,  130,  note;  Eten  v.  Luyater^  60  K  T.,  262;  Hill  v. 
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Winaor,  118  Mass.^  251;  Zcme  t>»  Atlaniic  Worksy  111  Mass., 
136;  Keenan  t).  Cavanangh^  44  Vt,  268;  Little  t).  Raihroad 
Corp.^  66  Me.,  239;  Collard  ^.  liailway  Co.,  7  H.  &  N.,  79; 
Eart  t).  liailroad  Co.^  13  Met.,  99,  104;  Wellington  t).  /><>«>- 
n^  Kerosene  Oil  Co.^  104  Mass.,  64;  Metallic  Compression 
Casting  Co.  v.  liaitroad  Co.^  109  Mass.,  277;  Salisbury  v. 
Herchenroder^  106  Mass.,  458;  Perley  v.  Railroad  Co.^  98 
Mass.,  414;  Kellogg  t>.  Raihoay  Co.^  26  Wis.,  223;  Patten  v. 
Railway  Co.^  82  Wis.,  524,  and  86  Wis.,  413;  Williams  v. 
Vanderhilt,  28  N.  T.,  217;  Ward  v.  VanderbiU,  34  How.  Pr., 
144;  Bowas  v.  Pioneer  Tow  Ziney  2  Sawy.  (U.  8.  C5.  C),  21, 
These  cases,  and  many  more  which  might  be  cited,  clearly 
establish  the  doctrine  that  one  who  commits  a  trespass  or  other 
wrong  is  liable  for  all  the  damage  which  legitimately  flows 
directly  from  snch  trespass  or  wrong,  whether  such  damages 
might  have  been  foreseen  by  the  wrong-do6r  or  not. 

As  stated  by  Justice  Colt  in  the  case  of  ffill  v.  WinsoTy 
118  Mass.,  251:  ^'It  cannot  be  said,  as  a  matter  of  law,  thdt 
the  juiy  might  not  properly  find  it  obvionsly  probable  that  in^ 
jury  in  some  form  wonld  be  caused  to  those  who  were  at  work 
on  the  fender  by  the  act  of  the  defendants  in  rnnning  against 
it.  This  constitutes  negligence,  and  it  is  not  necessary  that 
the  injury,  in  the  precise  form  in  which  it  in  fact  resulted, 
should  have  been  foreseen.  It  is  enough  that  it  now  appears 
to  have  been  a  natural  and  probable  consequence.*^ 

In  the  case  of  Bowas  v.  Pioneer  Tow  Linsy  supray  Judge 
Hoffman,  speaking  of  the  rnle  in  i*elation  to  damages  on  a 
breach  of  contract,  as  contrasted  with  the  rnle  in  case  of 
wrongs,  says:  "The  effect  of  this  rule  is  more  often  to  limit 
than  to  extend  the  liability  for  a  breach  of  contract,  although 
sometimes,  when  the  special  circumstances  under  which  the 
contract  was  made  have  been  commnnicated,  damages  conse* 
qnential  npon  a  breach  made  under  those  circumstances  will 
be  deemed  to  have  been  contemplated  by  the  parties,  and  may 
be  recovered  by  the  defendant..    But  this  rule,  as  Mr.  Sedg.* 
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wick  romarks,  has  no  application  to  torts.  He  who  commits 
a  trespass  must  be  held  to  contemplate  all  the  damage  which 
may  legitimately  flow  from  his  illegal  act,  whether  he  may 
.have  foreseen  them  or  not;  and  so  far  as  it  is  plainly  traceable, 
he  mast  make  compensation  for  it." 

The  justice  and  prof>riety  of  this  rule  are  manifest,  when 
applied  to  cases  of  direct  injury  to  the  person.  If  one  man 
strike  another,  with  a  weapon  or  with  his  hand,  he  is  clearly 
liable  for  all  the  direct  injury  the  party  struck  sustains  there- 
from. The  fact  that  the  result  of  the  blow  is  unexpected  and 
unusual,  can  make  no  difference.  If  the  wrong-doer  should 
in  fact  intend  but  slight  injury,  and  deal  a  blow  which  in 
ninety-nine  cases  in  a  hundred  would  result  in  a  trifling  injury, 
and  yet  by  accident  produce  a  very  grave  one  to  the  person 
receiving  it,  owing  either  to  the  state  of  health  or  other  acci- 
dental circumstances  of  the  party,  such  fact  would  not  relieve 
the  wrong-doer  from  the  consequences  of  his  act.  The  real 
question  in  these  cases  is.  Did  the  wrongful  act  produce  the  in- 
jury complained  of?  and  not  whether  the  party  committing  the 
act  could  have  anticipated  the  result.  The  fact  that  the  act  of 
the  party  giving  the  blow  is  unlawful,  renders  him  liable  for 
all  its  direct  evil  consequences. 

^  This  was  the  substance  of  the  decision  in  the  old  and  often 
cited  squib  case  of  Scott  v.  Shepherd,  2  W.  BL,  892.  Justice 
Nares  there  says  that,  "  the  act  of  throwing  the  squib  being 
unlawful,  the  defendant  was  liable  to  answer  for  the  conse- 
quences, be  the  injury  mediate  or  immediate; "  and  in  this 
view  of  the  case  all  the  judges  agreed,  although  they  differed 
upon  the  question  as  to  the  form  of  the  action. 

In  the  case  at  bar,  the  question  to  be  determined  is,  whether 
the  negligent  act  of  the  defendant's  employees  in  putting  the 
plaintiffs  and  their  child  off  the  train  in  the  night-time,  at  the 
place  where  they  did,  was  the  direct  cause  of  the  injury  com- 
plained of  by  the  plaintiffs,  or  whether  it  was  only  a  remote 
cause  for  which  no  action  lies.    We  must,  in  considering  this 
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case,  take  it  for  granted  that  the  walk  from  the  place  where 
thej  left  the  cars  to  Manston  was  the  immediate  caase  of  the 
injury  complained  of.  We  think  the  qnestion  whether  there 
was  any  negligence  on  the  part  of  the  plaintiffs  iii  taking  the 
walk,  was  properly  left  to  the  jnry,  as  a  question  of  fact;  and 
they  found  that  they  were  guilty  of  no  negligence  on  their 
part  They  found  themselves  placed  by  the  wrongful  act  of 
the  defendant  where  it  became  necessary  for  their  protection 
to  make  the  journey.  The  fact  that  there  was  a  station-house 
near  by,  at  which  they  might  have  found  shelter  until  another 
train  came  by,  is  not  conclusive  that  the  plaintiffs  were  negli« 
gent  in  the  matter.  They  were  landed  at  li  place  where  they 
could  not  see  it,  and  the  jury  have  found  that  under  the  circum- 
stances they  were  not  guilty  of  negligence  in  not  finding  it  The 
defendant  must  therefore  be  held  to  have  caused  the  plaintiffs 
to  make  the  journey  as  the  most  prudent  thing  for  them  to  do 
under  the  circumstances.  And,  we  think,  under  the  rules  of  law^ 
the  defendant  must  be  liable  for  the  direct  consequences  of  the 
journey.  Had  the  defendant  wrongfully  placed  the  plaintiffs 
off  the  train  in  the  open  country,  where  there  was  no  shelter, 
in  a  cold  and  stormy  night,  and,  on  account  of  the  state  of 
health  of  the  parties,  in  their  attempts  to  find  shelter  they  had 
become  exhausted  and  perished,  it  would  seem  quite  clear  that 
the  defendant  ought  to  be  liable.  The  wrongful  act  of  the  de- 
fendant would  be  the  natural  and  direct  cause  of  their  deaths^ 
and  it  would  seem  to  be  a  lame  excuse  for  the  defendant,  that, 
if  the  plaintiffs  had  been  of  more  robust  health,  they  would 
not  have  perished  or  have  suffered  any  material  injury. 

The  defendant  is  not  excused  because  it  did  not  know  the 
state  of  health  of  Mrs.  Brovon^  and  is  equally  responsible  for 
the  consequences  of  the  walk  as  though  its  employees  had  full 
knowledge  of  that  &ct  This  court  expresdy  so  held  in  the 
case  of  Stewdft  v.  Ripon^  88  Wis.,  591,  and  substantially  in  the 
case  of  OUver  v.  Town  of  La  VaUe^  86  Wis.,  692. 
^    Upon  the  findings  of  the  jnry  in  this  case,  it  appears  thai 


Digiti 


zed  by  Google 


858  SUPREME  COURT  OF  WISCONSIN, 

,   Brown  and  wife  n.  The  Chicago,  Hawauke  A  St  Ftal  B'y  Co. 

*!•     -Il-W-    ■  ■  I  I  I  III. 

tbe  defendant  was  gailtj  of  a  wrong  in  putting  the  plaintiffs  off 
the  cars  at  the  place  thej  did;  that  in  order  to  protect  them- 
selves from  the  effects  of  such  wrong  tbej  made  tlie  walk  to 
Mauston;  that  in  making  such  walk  they  were  gnilty  of  no  neg- 
ligence^ bat  were  compelled  to  make  it  on  acconnt  of  the 
defendant's  wrongful  act;  and  that,  on  acconnt  <^  the  peculiar 
state  of  health  of  Mrs.  Browrh  at  the  time,  she  was  injured 
by  such  walk.  There  was  no  intervening  independent  cause  of 
the  injury,  other  than  the  act  of  the  defendant.  All  the  acts 
done  by  the  plaintiffs,  and  from  which  the  injury  flowed,  were 
rightful  on  their  part,  and  compelled  by  the  act  of  the  defend- 
ant We  think,  therefore,  it  must  be  held  that  the  injury  to 
Jf9«.  Brawn  vras  the  direct  result  of  the  defendant's  negli- 
gence, and  that  such  negligence  was  the  proximate  and  not 
the  remote. cause  of  the  injury,  within  the  decisions  above 
quoted.  We  can  see  no  reason  why  the  defendant  is  not 
equally  liable  for  an  injury  sustained  by  a  person  who  is  placed 
in  a  dangerous  position,  whether  the  injury  is  the  immediate 
result  of  a  wrongful  act,  or  results  from  the  act  of  the  party 
in  endeavoring  to  escape  from  the  immediate  danger. 

When  by  the  negligence  of  another  a  pei-son  is  threatened 
with  danger,  and  he  attempts  to  escape  such  threatened  danger 
by  an  act  not  culpable  in  itself  under  the  circumstances,  the 
person  guilty  of  the  negligence  is  liable  for  the  injury  re- 
ceived in  such  attempt  to  escape,  even  though  no  injury  would 
have  been  sustained  had  there  been  no  attempt  to  escape  the 
threatened  danger.  This  was  so  held,  and  we  think  properly, 
in  the  case  ot  a  passenger  riding  upon  a  stage  coach,  who,  sup- 
posing the  eoaoh  would  be  overturned,  jumped  therefrom  and 
was  injured,  although,  the  coach  did  not  overturn,  and  would 
not  have  done  so  had  the  passenger  remained  in  his  seat  The 
passenger  acted  upon  appearances,  and,  not  having  acted  neg- 
ligently, it  was  held  thkt  he  could  recover;  it  being  shown 
that  the  coach  was  driven  negligently  at  the  time,  which  neg- 
ligence produced  the  appearance  of  danger.    Jonea  v.  Boyce^ 
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1  Stark.,  493.  The  ground  of  the  decision  is  very  aptly  and 
briefly  stated  by  Lord  ELLENBORouaH  in  the  case  as  follows: 
^'  If  I  place  a  man  in  snch  a  situation  that  he  must  adopt  a 
perilous  alternative,  I  am  responsible  for  the  consequences." 

So,  in  the  case  at  bar,  the  defendant,  by  its  negligence, 
placed  the  plaintiflB  in  a  position  where  it  was  necesdary  for 
them  to  act  to  avoid  the  consequencies  of  the  wrongful  act  of 
the  defendant,  and,  acting  with  ordinary  prudence  and  care  to 
get  themselves  out  of  the  difficulty  in  which  they  had  been 
placed,  they  sustained  injury.  Such  injury  can  be,  and  is, 
traced  directly  to  the  defendant's  negligence  as  its  cause;  and 
it  is  its  proximate  cause,  within  the  rules  of  law  upon  that 
subject  The  true  meaning  of  the  maxim,  causa  proxima  7ion 
remota  speotatt^ry  is  probably  as  well  defined  by  the  late  Chief 
Justice  Dixon  in  the  case  of  KeUogg  v.  Railway  Co.^  supra^ 
as  by  any  other  judge  or  court  He  states  it  as  follows:  "  An 
efficient,  adequate  cause  being  found,  must  be  considered  the 
true  cause,  unless  some  other  cause  not  incident  to  it,  but  in- 
dependent of  it,  is  shown  to  have  intervened  between  it  and 
the  result" 

In  the  case  of  M.  dk  St.  P.  Bailway  Co.  v.  Kellogg^  94  U. 
S.,  475,  the  court  say:  '^  Wedo  not  say  that  even  the  natural 
and  probable  consequences  of  a  wi*ongf  ul  act  or  omission  are 
in  all  cases  to  be  chargeable  to  the  misfeasance  or  nonfeasance. 
They  are  not  when  there  is  a  sufficient  and  independent  cause 
operating  between  the  wrong  and  injury.  In  such  a  case  the 
resort  of  the  sufferer  must  be  to  the  originator  of  the  interme- 
diate cause.  But  when  there  is  no  intermediate  efficient  cause, 
the  original  wrong  must  be  considered  as  reaching  to  the  effect, 
and  proximate  to  it  The  inquiry  must  therefore  always  be, 
whether  there  was  any  intermediate  cause  disconnected  from 
the  primary  fault,  and  self-operating,  which  produced  the 
injury.  ...  In  the  nature  of  things  there  is  ini  every  trans- 
action a  succession  of  events,  more  or  less  dependent  upon 
those  preceding;  and  it  is  the  province  of  a  jury  to  look  at 
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this  sucoedsion  of  eveuts  or  facts,  and  ascertain  whether  they 
are  naturally  and  probably  connected  with  each  other  by  a 
continuons  seqnence,  or  are  dissevered  by  new  and  independent 
agencies;  and  this  mnst  be  determined  in  view  of  the  circnoi- 
Btances  existing  at  the  time." 

Within  this  definition,  the  negligence  of  the  defendant  was 
the  proximate  cause  of  the  injury  to  Mrs.  Brown^  as  there  was 
no  other  cause,  not  incident  to  such  negligence,  which  inter- 
vened to  cause  the  same. 

There  is,  I  think,  but  one  case  cited  by  the  learned  counsel 
for  the  appellant  which  appears  to  be  in  direct  conflict  with 
this  view  of  the  case,  except  those  which  relate  to  breaches  of 
contract,  and  that  is  the  Pullman  Palace  Car  Co.  v.  Barker^ 
4  Col.,  844.  This  case  is,  we  think,  unsustained  by  authority, 
and  is  in  direct  conflict  with  the  decisions  of  this  court  in  the 
cases  of  Stewart  v.  Bipon  and  Oliver  v.  Town  of  La  Valley 
supra.  This  decision  is,  it  seems  to  me,  supported  by  the 
principles  of  neither  law  nor  humanity.  It  in  effect  says  that, 
if  an  individual  unlawfully  compels  a  sick  and  enfeebled  per- 
son to  expose  himself  to  the  cold  and  storm  to  escape  worse 
consequences  from  his  wrongful  act,  he  cannot  recover  damages 
from  the  wrong-doer,  because  it  was  his  sick  and  enfeebled 
condition  which  rendered  his  exposure  injurious.  Certainly 
such  a  doctrine  does  not  commend  itself  to  those  kinder  feel- 
ings which  are  common  to  humanity,  and  I  know  of  no  other 
case  which  sustains  its  conclusions. 

In  the  case  of  Sharp  v.  Powell,  Law  Rep.,  7  Com.  P.,  253, 
the  defendant  was  not  held  liable  in  an  action  of  tort  under  the 
following  circumstances:  He  unlawfully  washed  a  van  in  the 
street,  and  the  water  ran  down  the  gutter  towards  a  griating 
leading  to  the  sewer.  In  consequence  of  the  extreme  cold 
weather,  the  grating  was  obstructed  with  ice,  so  that  the  water 
could  not  escape,  and  so  spread  out  and  froze  over  the  cause- 
way, which  was  badly  paved  and  rough,  and  there  froze.  The 
plaintiff's  horse,  while  being  led  past  the  spot,  slipped  upon 
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the  ice  and  was  lamed.  The  action  was  brought  to  recover  for 
the  injury  to  the  horse,  and,  because  it  was  shown  that  the  de- 
fendant did  not  know  that  the  grate  was  stopped  so  that  the 
water  could  not  escape,  he  was  held  not  liable.  This  case 
comes  within  the  rule  above  stated;  there  was  an  intervening 
and  independent  agency  which  caused  the  forming  of  the  ice 
in  the  street,  and  the  consequent  injury,  viz.,  the  frozen  condi* 
tion  of  the  grate,  of  which  he  was  ignorant,  and  for  which  he 
was  in  no  way  responsible. 

The  cases  of  /.,  B.  cfe  TT.  Railway  Co.  v.  Bimey^  71  III, 
891,  and  Francis  v.  St.  Louis  Transfer  Co.j  5  Mo.  App.,  7, 
were  both  cases  similar  to  the  one  at  bar;  but  both  cases  were 
decided  in  favor  of  the  defendants,  because  it  was  held  by  the 
court  that  the  plaintiflFs,  after  being  wrongfully  left  by  the  de- 
fendants short  of  their  journey's  end,  were  guilty  of  gross 
negligence  in  their  manner  of  attempting  to  complete  the 
journey,  and  so  were  not  entitled  to  recover.  I  should  say, 
from  the  reasoning  of  the  judges  in  both  these  cases,  that  the 
judgment  would  have  been  for  the  plaintifik  had  there  been  no 
fault  on  their  part,  and  had  an  injury  occurred  to  them  in 
prosecuting  the  journey  not  arising  from  their  fault  or  the 
fault  of  a  third  person. 

In  the  case  of  Phillips  v.  Dickerson^  86  III,  11,  the  defend- 
ant was  doing  no  wrong  to  the  plaintiff,  and,  so  far  as  the  case 
shows,  was  unconscious  of  her  existence  at  the  time.  It  was 
an  exceptional  case. 

It  would  extend  this  opinion  to  too  great  length  to  under- 
take any  review  of  the  almost  infinite  number  of  cases  in 
which  the  question  of  remote  or  proximate  causes  is  discussed. 
No  general  and  fixed  rule  can  be  laid  down  to  govern  all  cases. 
It  is  said  by  the  supreme  court  of  the  United  States  in  M.  <& 
8t.  P.  Railway  Co.v.  Kellogg^  supra:  "  The  true  rule  is,  that 
what  ifl  the  proximate  cause  of  an  injury  is  ordinarily  a  ques- 
tion for  the  jury.  It  is  not  a  question  of  science  or  legal 
knowledge.    It  is  to  be  determined  as  a  fact,  in  view  of  the 
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circamstances  of  fact  attending  it."  And  similar  language 
was  used  by  this  court  in  the  case  of  Patten  v.  Railway  Co.y 
82  Wis.,  524r-535.  In  that  case  the  present  chief  justice  says: 
"At  all  events,  we  think  the  question  was  properly  submitted 
to  the  jury  to  determine,  whether  under  all  the  circumstances 
the  failure  of  the  company  to  have  a  light  at  the  depot  on  the 
arrival  of  the  train  was  the  direct  and  proximate  cause  of  the 
accident" 

We  think  that  all  the  objections  made  by  the  learned  counsel 
for  the  appellant  to  the  right  of  the  plaintiffs  to  recover  for 
the  injury  to  the  health  of  Mrs.  Brown  were  overruled  by  this 
court  in  the  cases  of  Oliver  v.  Town  of  LaYalle  and  Stewart 
V.  Ripon.  In  the  Oliver  Case,  the  injury  complained  of  was  like 
that  in  the  case  at  bar.  The  only  difference  in  the  two  cases 
is,  that  in  the  Oliver  Case  the  evidence  connecting  the  injury 
with  the  negligence  of  the  defendant  was  more  satisfactory 
than  in  the  case  at  bar.  But  tlie  question  of  the  conclusive- 
ness of  the  evidence  is  one  for  the  jury,  and  they  have  settled 
that  question  in  favor  of  the  plaintiffs.  In  the  Oliver  CaMy 
the  negligence  of  the  town  caused  the  defendant's  horses  to 
fall  through  and  get  entangled  in  a  bridge  in  the  highway, 
which  rendered  it  necessary  that  the  plaintiff  should  make 
exertions  to  free  the  horses  from  their  difficulty,  and  such  ex- 
ertions caused  the  injury  complained  of.  It  is  the  same  in 
the  case  at  bar,  only  not  as  plain  in  its  circumstances.  The 
negligence  of  the  defendant  put  the  plaintiffs  in  a  situation 
which  rendered  it  necessary  for  them  to  make  an  exertion  to 
get  out  of  such  difficulty,  and  in  doing  so  the  plaintiff  Mrs. 
Brown  was  injured,  the  same  as  Mrs.  Oliver  in  the. other 
case. 

The  case  of  Stewart  v.  Ripon  settles  the  other  question, 
that  the  peculiar  condition  of  Mr8,  Brown^sX  the  time  is  no 
defense  to  her  claim  for  damages. 

The  objection  made  that  the  verdict  should  be  set  aside  be- 
cause the  evidence  shows  a  want  of  care  on  the  part  of  the 
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defendants,  and  that  the  injury  resnlted  from  each  want  of  care 
after  the  walk  to  Mauston,  was  clearly  a  qaestion  of  fact  for 
the  jury.  It  doee  not  appear  from  the  recoi*d  that  any  instruc- 
tion upon  this  point  was  asked  for  by  either  party  on  the  trial. 
There  is,  therefore,  no  error  upon  this  point  in  the  instruction. 
The  evidence  is  not  so  clear  that  the  damage  was  caused  by 
the  subsequent  neglect  of  the  plaintiff  to  procure  proper  medi- 
cal attendance,  as  would  justify  this  court  in  setting  aside  the 
verdict  as  against  the  evidence. 

i?y  the  Court. — The  judgment  of  the  circuit  court  is 
affirmed. 

Cole,  0.  J.,  and  Lyon,  J.,  dissent. 

The  appellant  having  moved  for  a  rehearing,  the  following 
opinion  was  filed  April  5,  1882: 

Taylor,  J.  Although  the  learned  counsel  for  the  appellant 
has  made  a  very  vigorous,  not  to  say  denunciatory,  attack  upon 
the  opinion  filed  in  this  case,  we  do  not  deem  it  proper  to  de- 
viate from  our  ordinary  rule  of  denying  the  motion  for  rehear- 
ing without  comment,  when  no  questions  are  raised  or  argued 
upon  such  motion  which  were  not  fully  argued  at  the  original 
hearing.  In  denying  this  motion  we  deem  it  proper  to  say 
that  the  intimation  of  the  learned  counsel  for  the  appellant 
that  this  case  was  not  thoroughly  argued  at  the  original  hear- 
ing, or  carefully  considered  by  the  court  before  the  opinion 
was  delivered,  is  hardly  just  to  either  the  counsel  or  the  court 
Certainly,  on  the  part  of  the  court,  we  intended  to  give  it  that 
careful  consideration  which  its  importance  demanded,  and  we 
are  not  conscious  that  we  have  failed  in  our  duty  in  that  re- 
spect; and  after  reading  the  very  carefully  prepared  brief  sub- 
mitted by  the  learned  counsel  for  the  appellant,  and  hearing 
his  dear  and  forcible  oral  argument  at  the  original  hearing  of 
this  case,  we  think  he  does  injustice  to  himself  in  suggesting  that 
the  points  decided  were  not  thoroughly  argued  at  such  hearing. 

£y  the  Court  — Motion  denied. 
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BoASDSCAN  and  another  vs.  Westchestrb  Fire  Insubaijcb 
Company  op  New  Tobk. 

DecBmber  X6,  1881— March  14,  1882. 

DiscHETiONART  ORDERS.    (1)  View  of  premises, 

RsYERSAL  OF  JUDGMENT.     (2)  Errors  must  appear  from  record,    (3) 
Arguments  of  counsel  not  grounds  of  etror, 

1.  It  is  discretionary  with  the  trial  coort  whether  it  will  permit  the  jury,  on 

motion  of  a  party,  to  view  premises  or  property;  and  its  determination 
on  that  point  will  not  be  reviewed  on  appeal. 

2.  If  the  jury  are  guilty  of  any  miscondnct  in  making  the  view,  or  the  conrt 

errs  in  instructing  them  as  to  th<fe^ect  they  may  give  to  matters  which 
have  fallen  under  their  observation  while  making  it,  the  appellant  must 
canse  soch  misconduct  or  such  erroneous  instruction  to  appear  by  the 
bill  of  exceptions. 
8.  What  was  said  by  counsel  by  way  of  argument  to  induce  the  court  to 
order  a  view  to  be  taken  faiy  the  juiy,  cannot  be  alleged  for  error. 

APPEAL  from  the  Circuit  Court  for  Outagamie  County. 

Action  by  James  S.  Boardman  and  Olla  Jf.  Campbell  on 
a  policy  of  insurance  against  lire  issued  by  the  defendant  com- 
pany to  the  plaintiff  Campbell.  Boardman  claimed  as  mort- 
gagee of  the  premises,  to  whom  the  policy  was  made  payable 
as  his  interest  might  appear.  There  was  a  judgment  in  favor 
of  the  plaintiff;  from  which  the  defendant  appealed. 

For  the  appellant  there  was  a  brief  by  Collins  cfe  Pierce^ 
and  oral  argument  by  Mr.  Pierce. 

For  the  respondents  there  was  a  brief  by  E.  D.  Ryan  and 
TT.  J.  Allen,  and  oral  argument  by  Mr.  Allen. 

The  following  opinion  was  filed  January  10,  1882: 

Tayloe,  J.  The  appellant  makes  the  following  assignments 
of  error:  (1)  That  the  court  erred  in  allowing  the  plaintiffs 
to  give  evidence  showing  that  the  plaintiff  Olla  M.  Campbell 
bad  no  children  at  the  time  of  her  husband's  death;  (2)  in 
allowing  proof  of  the  personal  property  destroyed  by  the  fire, 
because  there  was  no  sufficient  allegation  in  the  complaint  of 
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proofs  of  loss  given  to  the  company;  (8)  in  allowing  the  jury 
to  view  the  rains  of  the  premises  destroyed  by  the  fire;  (4)  in 
admitting  evidence  that  the  plaintiffs  had  not  made  proofs  of 
loss  to  the  Atlas  company. 

The  two  first  assignments  of  error  are  not  strenuously  urged 
upon  the  court*  They  are  based  upon  the  alleged  insufficiency 
of  the  complaint  in  setting  out  the  plaintiff  CamphelVs  in- 
terest and  in  alleging  the  making  of  the  proofs  of  loss.  The 
complaint  alleges  generally  that  the  plaintiff  Olla  M.  Camp- 
hell  had  at  the  time  of  the  insurance,  and  at  the  time  of  the 
loss,  an  insurable  interest  in  the  property  insured  of  a  greater 
value  than  the  amount  of  the  policy.  The  evidence  objected 
to  was  given  on  the  trial  to  establish  her  title  to  the  real  estate 
insured.  The  proofs  showed  that  it  bad  been  owned  by  her 
husband  at  the  time  of  his  death,  and  the  fact  that  she  had 
no  children  at  the  time  of  her  husband's  death  was  a  part  of 
the  proof  necessary  for  her  to  make  in  order  to  show  that 
she  inherited  the  same  from  her  husband.  The  evidence,  we 
think,  was  clearly  admissible. 

The  objection  that  the  complaint  did  not  sufficiently  allege 
that  proofs  of  loss  had  been  made  after  the  loss  and  sixty  days 
before  the  commencement  of  the  action,  is  clearly  unfounded. 
The  complaint  alleges  in  general  terms  that  she  had  fulfilled 
all  the  conditions  of  said  insurance  on  her  part,  and  had 
performed  all  the  conditions  of  said  policy  precedent  to  a 
recovery  in  a  suit  at  law  upon  the  same.  This  general  allegatioa 
is  a  sufficient  allegation  of  the  service  of  proofs  of  loss,  under 
section  2674,  R  S.  The  complaint  further  alleges  that  more 
than  sixty  days  had  elapsed  before  the  commencement  of  the 
action  since  the  proofs  of  loss  had  been  made  by  the  said 
Olla  M.  Campbelly  as  required  by  the  conditions  of  the 
policy,  and  received  at  the  office  of  the  defendant  We  think 
this  allegation  entirely  sufficient  to  show  that  a  cause  of  action 
had  accrued  to  the  plaintiff  to  recover  the  amount  of  the  in- 
surance money,  under  the  condition  contained  therein  that  the 
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payment  of  the  loss  shonld  not  be  made  nntti  sixty  days  after 
notice  of  loss  and  proof  of  the  same  received  at  the  oflSce  of 
the  defendant 

The  third  assignment  of  error  is  the  one  principally  relied 
upon  by  the  learned  codnsel  for  the  appellant  lie  insists  that 
it  was  error  to  allow  the  jury  to  view  the  premises  under  the 
circumstances  disclosed  in  the  bill  of  exceptions.  The  objection 
is  not  80  much  to  the  impropriety  of  the  action  of  the  conrt 
in  ordering  a  view  of  the  premises,  as  it  is  to  the  remarks 
made  by  the  counsel  for  the  respondents  in  making  their  appli- 
cation to  the  court  for  such  view.  As  to  the  power  of  the 
court  to  direct  a  view  to  be  made  under  section  2862,  R  S.,  in 
a  case  of  this  kind,  there  can  be  no  doubt  The  section  is  very 
general  in  its  terms.  It  reads  as  follows:  "The  jury  may,  in 
any  case,  at  the  request  of  either  party,  be  taken  to  view  the 
premises  or  place  in  question,  or  any  property,  matter  or  thing 
relating  to  the  controversy  between  the  parties,  when  it  shall 
appear  to  the  court  that  such  view  is  necessary  to  a  just  decis* 
ion:  provided,  that  the  party  making  the  motion  shall  ad- 
vance a  sum  sufficient  to  defray  the  expenses  of  the  jury  and 
the  officers  who  attend  them  in  taking  the  view;  which 'ex- 
penses shall  afterwards  be  taxed  like  other  legal  costs,  if  the 
party  who  advanced  them  shall  prevail  in  the  action.*' 

This  court  held  in  Pick  v.  Hydraulic  Company^  27  Wis., 
433,  that  whether  a  view  shonld  be  granted  or  not  in  a  given 
case  was  purely  a  matter  in  the  discretion  of  the  trial  court,  and 
that  this  court  would  not  review  the  decision  of  the  trial  court 
upon  appeal  from  the  judgment.  Justice  Lyok,  who  wrote  the 
opinion, says:  "During  the  progress  of  the  trial,  and  after 
all  the  testimony  in  the  action  had  been  introduced,  the  defend- 
ant, by  its  counsel,  moved  that  the  jury  might  be  taken  to  view 
the  premises  in  question,  and  offered  to  advance  sufficient 
money  to  defray  all  the  expenses  of  such  view.  The  court  de- 
nied such  motion,  and  an  exception  was  duly  taken  to  the 
ruling  of  the  court    "We  think  that  it  is  purely  a  matter  of  dis- 
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cretion  with  the  court  to  order  or  to  ref  ase  to  order  a  view  by  the 
jury,  and  that  we  cannot  review  the  decision  upon  an  applica* 
tion  or  motion  therefor."  In  the  case  at  bar  the  court  ordered 
the  view,  and  if  the  case  is  one  in  which  a  view  might,  under 
any  circumstances,  be  ordered,  then  the  making  of  such  order 
cannot  be  a  sufficient  ground  of  error^for  a  reversal  of  the 
judgment  rendered  in  the  action.  Wo  are  very  clear  that  the 
terms  of  the  statute  above  cited  are  sufficiently  broad  to  cover 
a  case  like  the  present,  and  it  was  therefore  a  matter  of  dis« 
cretion  with  the  court  below  whether  the  order  should  be 
granted  or  refused. 

"Whether  the  jury  misconducted  in  making  the  view  of  the 
premises,  or  whether  the  court  erred  in  instructing  them  as 
to  what  effect  they  should  give,  in  making  up  their  verdict,  to 
matters  which  came  under  their  observation  while  making  the 
view,  does  not  appear  from  the  record  in  this  case.  We  are  to 
presume  that  the  jury  conducted  properl/,in  making  the  view, 
and  that  the  court  properly  instructed  them  upon  what  effect 
they  should  give  to  such  matters  as  came  under  their  observa- 
tion while  making  the  same.  The  record  as  presented  to  this 
court  is  entirely  silent  on  that  subject.  The  charge  of  the 
court  to  the  jury  is  not  made  a  part  of  the  bill  of  exceptions, 
and  we  must  therefore  presume  that  the  jury  conducted  prop- 
erly, and  that  the  judge,  if  ho  instructed  them  at  all  upon  the 
subject,  instructed  them  rightly. 

What  was  said  by  the  counsel  for  the  respondent  by  way  of 
argument  to  induce  the  court  to  make  the  order,  cannot  be 
alleged  as  error.  If  this  court  should  undertake  to  reverse  the 
judgments  and  orders  of  the  lower  courts  because  fallacious 
arguments  or  erroneous  propositions  of  law  were  urged  upon 
the  consideration  of  the  trial  court  for  the  purpose  of  inducing 
it  to  make  such  order  or  judgment,  we  would  open  up  a  new 
and  prolific  source  of  errors,  which  would  render  nearly  every 
judgment  or  order  made  by  a  court  subject  to  reversal.  All 
that  this  court  can  consider  is  the  fact  that  the  order  was  made, 
and  whether  the  court  had  authority  to  make  it.    If  the  conn-* 
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6el  for  the  appellant  eapposed  he  had  been  injured  bj  the  mis- 
conduct of  the  jary  in  making  the  view,  or  by  any  improper 
inBtructious  given  to  them  by  the  court  as  to  the  effect  such 
view  should  have  in  determining  their  verdict,  they  should 
have  made  such  errors  appear  in  the  bill  of  exceptions  in  the 
case. 

The  fourth  assignment  of  error  does  not  seem  to  have  been 
relied  upon  by  the  appellant  There  is  certainly  nothing  in 
the  bill  of  exceptions  which  shows  that  the  existence  of  the 
Atlas  company's  policy  in  any  way  affected  the  liability  of  the 
appellant  upon  its  policy. 

By  the  Court. —  The  judgment  of  the  circuit  court  is 
affirmed. 

A  motion  for  rehearing  was  denied  March  14, 1882. 


Baker  vs.  The  State. 
January  19— March  14, 1882. 


Statutb  Cokstrued:  Constitutional  Law.    Criminal  liabilitif  qf  hanker 
taking  deposits,  etc.,  tciih  knowledge  of  his  insolvency. 

1.  Under  sec  4541,  R.  S.,  any  person  who  is  himself  engaged  in  the  business 

of  a  banker  or  broker  in  thU  state,  and  who  receives  money,  paper  circu- 
lating as  money,  or  commercial  paper,  on  deposit  or  for  safe  keeping,  etc., 
when  he  knows  or  has  good  reason  to  loiow  tiiat  he  is  "unsafe  or 
insolvent,**  is  liable  to  be  punished  as  provided  in  that  section;  and  such 
liability  is  not  confined  to  officers,  derks  or  agents  of  corporations  or  in- 
dividuals engaged  in  such  business. 

2.  Said  statute  is  not  in  conflict  with  the  14th  amendment  of  the  federal 

constitution  (which  declares  that  "  no  state  shall  deny  to  any  person 
within  its  jurisdiction  the  equal  protection  of  the  laws  **),  nor  with  any 
provision  of  our  state  constitution,  but  is  valid. 

ERROR  to  the  Circuit  Court  for  J^ond  du  Lac  County. 
The  plaintiff  in  error  was  arrested  and  taken  into  custody, 
July  2,  1881,  by  the  sheriff  of  Fond  da  Lac  county,  upon  a 
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warrant  duly  issued  by  a  jastice  of  the  peaoe  of  that  connty, 
eontaining  the  following  recitals:  "  Thhtliohert  A.  Baker  didy 
on  the  '4th  day  of  May,  1881,  at  the  city  of  Fond  du  Lac  in  said 
county,  felomously  accept  and  receive  on  depk)8it,  from  the 
said  Nicholas  Serese,  the  sum  of  $125  in  money,  and  of  that 
value,  and  being  the  property  of  the  said  Nicholas  Serese  and  F. 
Serese;  and  that  the  acM  Robert  A.  Baker  was  then  and 
there  engaged  in  a  banking  and  d-eposit  bimnese^  at  said  city  < 
and  cx)unty  of  Fond  du  Lac,  Wisconsin,  in  Robert  A.  Baker^e 
bank ;  and  that  the  money  aforesaid  was  accepted  and  received  in 
said  Robert  A.  Baker^e  bank  on  deposit  by  the  said  Robert  A. 
Baker;  and  that  he,  the  said  Robert  A.  Baker^  at  the  time  . 
when  he  took  said  money  on  deposit  in  his  said  bank,  knew, 
or  had  good  reason  to  know,  that  said  bank  and  he,  the  said 
Robert  A.  Baker ^  was  unsafe  and  insolvent;  tliat  said  bank  and 
said  Robert  A.  Baker  was  in  fact  then  and  there  insolvent; 
against  the  peace,"  etc.  While  so  held,  the  plaintiff  in  error 
sued  out  a  writ  of  habeas  corpus^  upon  a  petition  in  due  form, 
and  caused  the  same  to  be  served  upon  the  sheriff,  who  made 
return  thereto  before  the  judge  of  the  circuit  court  for  Fond 
du  Lac  county,  setting  up  the  said  warrant  as  the  sole  and 
only  ground  for  the  detention  of  the  prisoner;  and  the  plaintiff 
in  error  demurred  to  such  return.  The  hearing  of  the  issue 
thus  joined  was  had  before  the  said  circuit  court,  and  after  full 
consideration  the  court  entered  an  order  denying  the  prayer 
of  the  plaintiff  in  error  to  be  discharged,  and  remanded  him 
to  the  custody  of  the  sheriff  of  Fond  du  Lac  county.  There- 
upon a  writ  of  certiorari  was  issued  out  of  this  court,  directed 
to  the  judge  of  said  circuit  court,  to  bring  up  the  record  and 
such  adjudication  for  review. 

Edw.  S.  Braggj  for  the  plaintiff  in  error. 

The  Attorney  Oeneral^  for  the  state. 
• 

Cassodat ,  J.    The  arrest  was  made  under  section  4541,  B. 
8.,  which  reads  as  follows:  **  Any  officer,  director,  stockholder, 
VoL.LIV-24 
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cashier,  teller,  manager,  clerk  or  ageat  of  any  bank,  banking, 
exchange,  brokerage  or  deposit  company,  corporation  or  insti- 
tution, or  of  any  person,  company  or  corporation  engaged  in 
whole  or  in  part  in  banking,  brokerage,  exchange  or  deposit 
business  in  any  way,  or  any  person  engaged  in  suoh  business 
in  whole  or  in  part,  who  shall  accept  or  receive  on  deposit,  or 
for  safe-keeping,  or  to  loan,  from  any  person,  any  money  or 
•any  bills,  notes  or  other  paper  circulating  as  money,  or  any 
notes,  drafts,  bills  of  exchange,  bank  checks  or  other  commer- 
cial paper  for  safe-keeping  or  for  collection,  when  he  hnowSy 
or  has  good  reason  to  Jcnow^  that  such  bank,  company  or  cor- 
.  poration,  or  that  such  person,  i8  unsafe  or  insolvent^  shall  be 
punished  by  imprisonment  in  the  state  prison  not  more  than 
ten  years  nor  less  than  one  year,  or  by  fine  not  exceeding 
$10,000."  This  section  is  a  revision  of  section  1,  ch.  213, 
Laws  of  1876. 

1.  Did  the  transaction  of  the  plaintiff  in  error,  as  charged 
in  the  warrant,  bring  him  within  the  provisions  of  this  sec- 
tion? The  charge  in  the  warrant  is,  that  BaJcer^  being  engaged 
in  a  banking  and  deposit  business,  accepted  and  received  on 
deposit,  as  such  banker,  the  money  named,  knowing,  or  having 
good  reason  to  know,  that  he  and  his  bank  were  unsafe  and 
insolvent.  Was  such  action  on  his  part  prohibited  by  the  sec- 
tion quoted?  It  seems  to  be  conceded  that  it  is  applicable  to 
the  "  cashier,  teller,  manager,  clerk  or  agent "  of  a  party  so 
engaged;  but  the  contention  is  that  it  does  not  apply  to  an 
individual  who  is  himself  engaged  as  principal  or  proprietor 
of  such  business.  The  difficulty  in  construing  the  section  is 
the  multiplicity  of  parties  to  which  it  is  sought  to  be  made 
applicable.  The  meaning  of  the  section  may  be  more  appar- 
ent by  omitting  such  words  as  are  not  applicable  here,  and  all 
parties  except  the  principal  or  proprietor  of  such  business. 
By  such  elimination  the  section  would  read:  "Any  person 
engaged  in  such  (banking,  brokerage,  exchange  or  deposit) 
business  in  whole  or  in  part,  who  shall  accept  or  receive  on 
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deposit,  or  for  safe-keeping,  or  to  loan,  from  any  person  any 
money,  .  .  .  when  he  knowSy  or  has  good  reason  to  TcnoWy 
that  such  banky  company  or  corporation^  or  that  euchpersony 
is  nnrnfeovinsolventy  shall  be  punished  by  imprisonment,"  etc. 

The  words  "unsafe  or  insolvent '^  would  seem  to  be  as  ap- 
plicable to  the  individual  so  engaged  as  to  "  such  bank,  com- 
pany or  corporation."  Since  this  is  so,  and  since  the  act  sought 
to  be  panisked  is  such  acceptance  or  receiving  by  one  know- 
ing or  having  good  reason  to  know  that  such  bank,  company 
or  corporation,  or  ^^  euch  person^  is  unsafe  or  insolvent,"  there 
wonld  seem  to  be  no  ground  for  holding  that  the  "  cashier, 
teller,  manager,  clerk  or  agent  of  the  person  engaged  in  such 
business  in  whole  or  part,"  and  so  accepting  or  receiving  with 
knowledge  of  his  proprietor's  insolvency,  should  be  punished 
under  the  section,  but  that  the  proprietor  himself,  doing  the 
same  act,  with  as  good,  if  not  better,  knowledge  and  means 
of  knowledge,  should  be  excluded  from  its  operation*  Any 
other  construction  renders  nugatory  the  words  "  or  any  person 
engaged  in  such  business  in  whole  or  in  part,''  and  the  words, 
"or  tliat  such  person; "  and  this  the  learned .  counsel  for  the 
plaintiff  in  error  concedes  to  be  one  of  the  "  logical  deduc- 
tions "  of  his  argument.  But  we  are  constrained  to  believe 
that  the  prohibition  is  aimed  at  the  person  so  engaged,  as  well 
as  at  the  others  named.  We  must  therefore  hold  that  the  act 
charged  brings  the  plaintiff  in  error  within  the  provisions  of 
this  section. 

2.  It  is  urged  that  such  legislation  is  prohibited  by  the 
clause:  "Ko  state  shall  .  •  .  deny  to  any  person  within  its 
jurisdiction  the  equal  protection  of  the  laws,"  found  in  the 
fourteenth  amendment  to  the  constitution  of  the  United  States; 
and  the  following  cases  are  cited  in  support  of  the  conten- 
tion: Live  Stocky  etc.y  Asa*n  v.  Orescent  Citj/y  etc.,  Co.,  1 
Abb.  (U.  S.),  398;  Slaughter^ House  Cases,  16  Wall.,  36;  Barte- 
meyer  v.  loway  18  Wall.,  129.  For  an  authoritative  interpre- 
tation of  that  amendment  we  must  look  to  the  decisions  of 
the  supreme  court  of  the  United  States.    In  the  SlaugJOer* 
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House  Cases,  supra^  it  was  held  by  that  conrt  that  the  legisla- 
ture of  Louisiana  were  not  proliibited  by  that  amendment 
from  prescribing  and  determining  the  localities  where  the  bnsi- 
ness  of  slaughtering  animals  for  the  city  of  New  Orleans 
might  be  conducted,  and  prohibiting  their  being  slaughtered 
anywhere  else.  Page  61.  Miller,  J.,  giving  the  opinion  of 
the  court,  said:  "The  power  here  exercised  by  the  legislature 
of  Louisiana  is,  in  its  essential  nature,  one  which  has  been,  up 
to  the  present  period  in  the  constitutional  history  of  this 
country,  always  conceded  to  belong  to  the  states,  however  it 
may  now  be  questioned  in  some  of  its  details.'*  He  then 
quotes  approvingly  from  Chancellor  Kent  the  following:  "  Un- 
wholesome trades,  slaughter-houses,  operations  offensive  to  the 
senses,  the  deposit  of  powder,  the  application  of  steam-power 
to  propel  cars,  the  building  with  combustible  materials,  and 
the  burial  of  the  dead,  may  all  be  interdicted  by  law,  in  the 
midst  of  dense  masses  of  population,  on  the  general  and 
rational  principle  that  every  person  ought  so  to  nse  his  prop- 
erty  as  not  to  injure  hi»  neighbors,  and  that  private  interests 
must  be  made  subservient  to  the  general  interests  of  the  com- 
munity." He  then  continued:  "This  is  called  the  police 
power.  .  •  .  Upon  it  depends  the  security  of  social  order, 
the  life  and  health  of  the  citizen,  the  comfort  of  an  existence 
in  a  thickly-populated  community,  the  enjoyment  of  private 
and  social  life,  and  the  beneficial  use  of  property."  He  then 
quotes  approvingly  from  an  able  opinion  by  Redfield,  C.  J.,  in 
Thorpe  v.  Railroad  Co.y  27  Vt,  149,  the  following:  "It  ex- 
tends to  the  protection  of  the  lives,  limbs,  health,  comfort  and 
quiet  of  all  persons,  and  the  protection  of  all  property  within 
the  state;  .  •  •  and  persons  and  property  are  subjected  to 
all  kinds  of  restraints  and  burdens  in  order  to  secure  the  gen- 
eral comfort,  health  and  prosperity  of  the  state.  Of  the  per- 
fect right  of  the  legislature  to  do  this  no  question  ever  was, 
or,  upon  acknowledged  general  principles,  ever  can  be  made^ 
80  far  as  natural  persons  are  concerned."  Page  62. 
Ooansel  nrgd  upon  onr  consideration  &e  reaaooing  of  the 
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minority  of  the  court  ip  the  Slaughter-House  Caaea.  Bat  the 
dissenting  opinion  concedes  that  the  police  power  ^^undoubt- 
edly extends  to  all  regulations  affecting  the  health,  good  order, 
morals,  peace  and  safety  of  society,  and  is  exercised  on  a  great 
variety  of  subjects,  and  in  almost  numberless  ways.  .  .  . 
Witli  this  power  of  the  state  and  its  legitimate  exercise  I  shall 
not  differ  from  the  majority  of  the  court  .  •  *  •  In  the  law  in 
question  there  are  only  two  provisions  which  can  properly  he 
called  police  regulations — the  one  which  requires  the  landing 
and  slaughtering  of  animals  below  the  city  of  New  Orleans,  and 
the  other  which  requires  the  inspection  of  the  animals  before 
they  are  slaughtered.  When  these  requirements  are  complied 
with,  the  sanitary  purposes  of  the  act  are  accomplished.  In 
all  other  particulars  the  act  is  a  mere  grant,  to  a  corporation 
created  by  it,  of  special  and  exclusive  privileges,  by  which  the 
health  of  the  city  is  in  no  way  promoted.''  Page  87.  Thus 
it  was  conceded  by  the  minority  of  the  court  that  the  four- 
teentli  amendment  did  not  abridge  nor  take  away  the  power 
of  the  state  legislature  to  regulate  all  matters  ^^  affecting  the 
health,  good  order,  morals,  peace  and  safety  of  society." 

In  Bartemeyer  v,  lowa^  18  Wall.,  129,  it  was  held,  in  effect, 
by  a  united  court,  that  the  fourteenth  amendment  did  not  ab- 
rogate nor  render  nugatory  a  statute  of  Iowa  prohibiting  the 
sale  of  intoxicating  liquors,  but  that  the  same  was  ^^  within 
the  police  regulations  of  the  states,  left  to  their  judgment,  and 
subject  to  DO  other  limitations  than  such  as  were  imposed  by 
the  state  constitution,  or  by  the  general  principles  supposed  to 
limit  all  legislative  power."     Page  182. 

In  McCready  v.  Virginia^  94  U.  S.,  391,  it  was  held  that  a 
law  of  that  state  prohibiting  persons  not  citizens  thereof  from 
planting  oysters  in  the  soil  covered  by  her  tide- waters  was  not 
in  violation  of  the  constitution  of  the  United  States. 

In  JUunn  v.  lUinoU,  94  U.  S.,  118,  affirming  S.  C,  69  HI, 
80,  it  was  held  that  the  legislature  of  Illinois  had  power  to 
regulate  public  warehouses,  and  the  warehousing  and  inspe^ 
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tion  of  grain  within  that  state,  and  to  enforce  the  same  bj 
penalties,  and  that  snch  legislation  was  not  in  conflict  with 
any  provision  of  the  federal  oonstitntion.     ^^  Police  powers 

.  .  .  are  nothing  more  or  less  than  the  powers  of  gov- 
ernment inherent  in  every  sovereignty;  that  is  to  say,  the 
power  to  govern  men  and  things.  Under  these  powers  the 
government  regulates  the  conduct  of  the  citizens  one  towards 
another,  and  the  manner  in  which  each  shall  nse  his  own  prop- 
erty when  such  regulation  becomes  necessary  for  the  public 
good.  •  .  .  Looking,  then,  to  the  common  law,  from  whence 
came  the  right  whidi  the  constitution  protects,  we  find  that 
when  private  property  is  affected  with  a  public  interest  it  ceases 
to  \}Q  juris  privdti  only.  This  was  said  by  Lord  Chief  Justice 
Hale,  .  .  •  and  has  been  accepted  without  objection  as  an 
essential  element  of  the  law  of  property  ever  since.  Property 
does  become  clothed  with  a  public  interest  when  used  in  a 
manner  to  make  it  of  public  consequence,  and  affect  the  com- 
munity at  large.  When,  therefore,  one  devotes  his  property 
to  a  use  in  which  the  public  has  an  interest,  he,  in  effect,  grants 
to  the  public  an  interest  in  that  use,  and  must  submit  to  be 
controlled  by  the  public  for  the  common  good,  to  the  extent  of 
the  interest  he  has  thus  created."  Pages  125-6.  The  opinion 
of  the  chief  justice  then  goes  on  to  show  that  such  police  reg- 
ulations as  to  such  use  of  private  property  do  not  "  deny  to  any 
person  within  its  jurisdiction  the  equal  protection  of  the  laws," 
within  the  meaning  of  the  fourteenth  amendment  Pages 
13*-5. 

In  sustaining  the  constitutionality  of  the  prohibitory  liquor 
law  of  Massachusetts,  it  was  held,  in  Beer  Go.  v.  Massachitsetts, 
97  U.  S.,  25,  that  ''all  rights  are  held  subject  to  the  police 
power  of  the  state.  If  the  public  safety  or  the  public  morals 
require  the  discontinuance  of  any  manufacture  or  traffic,  the 
hand  of  the' legislature  cannot  be  stayed  from  providing  for  its 
discontinuance  by  any  incidental  inconvenience  which  individ- 
uals or  corporations  may  suffer." 
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In  BradweU  v.  StcUe^  16  Wall.,  180,  it  was  held,  in  effect, 
that  a  law  of  a  state  was  not  in  violation  of  the  fourteenth 
amendment,  beeanse,  in  allowing  admissions  to  the  bar,  it  dis- 
criminated between  citisens  of  cqnal  age,  character,  learning 
and  ability.  So,  a  law  of  New  York  punishing  every  master 
of  a  vessel  arriving  from  a  foreign  port  in  the  city  of  New  York 
who  failed  to  report  the  names  of  all  his  passengers,  with  cer- 
tain particulars  of  their  age,  occupation,  last  place  of  settle- 
ment, and  place  of  their  birth,  was  sustained  as  an  exercise  ot 
the  police  power  of  the  state  (CUy  of  New  York  v.  Miln,  11 
Pet,  102,  139);  and  the  same  was  approved  in  the  Slatcghter- 
Bouse  Cases,  supra.  See  (T.S.  v.  Be  Witt,  9  WbMj  4:1.  With 
these  decisions  of  the  supreme  court  of  the  United  States  be- 
fore us,  we  would  not  be  justified  in  holding  that  the  section 
of  our  statute  in  question  is  in  violation  of  the  fourteenth 
amendment  of  the  constitution  of  the  United  States,  or  any 
other  amendment  or  provision  of  that  instrument 

8.  It  is  urged  that  the  statute  in  question  is  in  violation  of 
our  state  constitution,  and  hence  null  and  void.  The  decisions 
of  the  supreme  dourt  of  the  United  States,  already  cited, 
clearly  recognize  the  inherent  right  of  every  state  government, 
within  constitutional  limitations,  to  regulate  the  conduct  of 
its  citizens  and  the  use  of  private  property  in  matters  pertain- 
ing to  the  public  good.  To  these  decisions  of  the  federal 
court  many  might  be  added  from  state  courts.  For  reference 
we  cite  a  few:  Fry  v.  State,  63  Ind.,  552;  Ex  parte  Smith 
and  Keating,  38  Cal.,  702;  People  v.  Harper,  91  111.,  357; 
State  V.  Conlin,  27  Vt,  318 ;  In  re  Ellen  BovgherPy,  id.,  325 ; 
Austin  V.  State,  10  Mo.,  591;  Intoxicating  Liquor  Cases,  25 
Kan.,  751;  In  re  Bath,  92  Iowa,  250;  Hat^rigan  v.  C.  B.  L. 
Co.,  129  Mass.,  580;  CaHer  v.  Bow,  16  Wis.,  298;  Tenney  v. 
Lenz,  id.,  566;  City  of  Milwaukee  v.  Gross,  21  Wis.,  241; 
State  ex  rel.  v.  Ludington,  33  Wis.,  107;  Taylor  v.  State,  36 
Wis.,  298;  Morrill  v.  State,  38  Wis.,  428;  Van  Buren  v. 
Bovming,  41  Wis.,  122;  MiVwimkee  I.  S.  v.  Milwaukee 


Digiti 


zed  by  Google 


376  SUPREME  COURT  OF  WISCONSIN, 

Baker  tb.  The  State. 

County,  40  Wis.,  328;.  Allerton  v.  Chicago,  20  A.  L.  R.,  478; 
Cincinnati  V.  JBryson,  15  Ohio,  625;  Cincinnati  v.  Bucking- 
ham,  10  Ohio,  257;  Ash  v.  People,  11  Mich.,  847;  Boston  "o. 
Schafer,  9  Pick.,  415;  ITitson  v.  Ann  Arbor,  26  Mich.,  325; 
Baker  v.  Cincinnati,  11  Ohio  St.,  534;  Van  Baalen  v.  Peo- 
ple, 40  Mich.,  258;  State  v.  Hartfiel,  24  Wis.,  60. 

The  cases  cited  involve  a  variety  of  statutes,  each  of  which 
has  been  held  to  be  a  constitutional  exercise  of  the  police 
power  of  the  state.  They  cover  cases  regulating  the  rafting 
of  timber,  the  issuing  and  taking  up  of  tickets  by  common 
carriers,  the  playing  upon  musical  instraments  after  particular 
hours  of  the  night,  or  in  specified  places,  the  presence  of 
females  at  particular  places  after  certain  hours  of  the  night, 
the  inspection  of  grain  and  other  articles,  the  location  of 
slaughter-houses  and  packing-houses,  the  sale  of  meat  and 
other  articles  of  food,  the  keeping  of  dogs,  the  sell- 
ing or  giving  away  of  liquor,  the  traveling  from  place  to 
place  within  the  state  and  selling,  or  exposing  for  sale, 
goods  manufactured  within  the  state,  the  taking  and  de- 
taining of  destitute  children  not  guilty  of  crime,  the  licens- 
ing of  hackmen,  omnibus  drivers,  and  others  pursuing  like 
occupations,  the  occupying  of  a  place  in  the  market,  the  keep- 
ing of  a  stall  to  sell  fish,  the  running  of  a  theatre,  the  business 
of  pawnbrokerage,  and  the  sale  of  intoxicating  liquors  to 
minors.  These  are  a  few  of  the  many  things  which  courts 
have  held  to  be  subject  to  the  police  power  of  the  state.  The 
existence  of  the  power  has  never  been  doubted,  but  the  difS- 
cnlty  arises  from  its  application  and  the  limitation  of  its 
boundaries. 

The  manifest  object  of  the  statute  in  question  was  to  sup- 
press the  business  of  banking  or  brokerage  by  any  insolvent 
person,  company  or  corporation.  It  therefore  inflicts  punish- 
ment upon  persons  so  engaged,  knowing  the  fact  A  banker 
is  one  who  traffics  in  money,  receives  and  remits  money,  ne- 
gotiates bills  of  exchange,  receives  money  in  trust>to  be  drawa 
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agaiD,  or  its  equivalent,  as  the  owner  Las  occasion  to  nse  it. 
Banking  is  the  business  or  employment  of  the  banker,  or  the 
business  of  the  bank.    A  broker  is  one  who  acts  as  agent,  mid- 
dleman or  negotiator  between  other  persons.   See  Dictionaries.  * 
The  very  nature  of  the  business  prevents  it  from  being  con- 
ducted by  a  person  isolated  from  all  communication  with 
others.    The  business,  therefore,  not  only  affects  the  banker  or 
broker,  but  every  person  who  deals  with  him  as  such.     The 
business  is  not  confined  to  the .  property  of  the  banker  or 
broker,  but  involves  all  property  passing  through  his  hands 
or  entrusted  to  his  keeping.     A  bank  implies  capital,  and  cap- 
ital invites  confidence.     A  man  holding  himself  out  as  a 
banker  or  broker  thereby  gives  public  proclamation  that  he 
has  money,  and  property  readily  convertible  into  money,  in  his 
possession  and  subject  to  his  control,  and  for  that  reason  he 
may  be  safely  trusted.    It  requires  no  argument  to  show  that 
such  assurance  is  most  inviting  and  influential  with  the  mass 
of  the  people,  especially  with  those  unacquainted  with  the  his- 
tory and  character  of  the  man.    "With  thqm  the  banker  or 
broker  is  entrusted  with  money  merely  because  he  is  a  banker 
or  broker,  and  hence  supposed  to  have  surplus  capital  as  a 
standing  guaranty  of  his  agreements  and  his  integrity.     For 
an  insolvent  banker,  company  or  corporation  to  continue  the 
business  of  banking  is  to  hold  out  assurances  of  responsibility 
and  surplus  capital  where  neither  exists.     To  do  so  knowingly 
is  to  secure  the  confidence,  and  hence  obtain  the  money,  of  the 
Ignorant  and  unwary  by  an  implied  deception.    It  is  the  old 
story  of  securing  the  victim  by  a  display  of  false  colors.     To 
suppress  this  mischief,  to  save  the  public  from  being  induced 
to  deposit  money  with  such  insolvent  by  the  implied  assurance 
of  responsibility  and  wealth  essential  to  the  business,  when 
they  do  not  in  fact  exist,  was  the  evident  purpose  of  the  stat- 
ute.   Wisconsin  is  not  alone  in  the  enactment  of  such  statutes. 
Similar  statutes  exist  in  Illinois,  Iowa,  Kansas,  Louisiana, 
California,   Missouri,   South   Carolina,  and   Michigan.    See 
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Thompson,  Liability  of  OfiScers  &  Agents  of  Corporations, 
660,  562,  563,  564, 549, 691, 698, 696,  648,  580.  These  statutes, 
like  our  own,  are  of  recent  date,  and  we  are  not  aware  of  the 
constitutionality  of  any  of  them  having  been  brought  in  ques- 
tion in  any  court;  but  the  extent  of  the  legislation  seems  to 
indicate  a  pretty  general  belief  in  the  legislative  power. 

Counsel  cites  two  sections  of  our  constitution,  each  of  which 
is  claimed  to  be  violated:  "Every  person  is  entitled  to  a  cer- 
tain remedy  in  the  laws  for  all  injuries  or  wrongs  which  he 
may  receive  in  his  person,  property  or  character;  he  ought  to 
obtain  justice  freely,  and  without  being  obliged  to  purchase  it, 
completely  and  without  denial,  promptly  and  without  delay, 
conformably  to  the  laws."  Section  9,  art.  I.  Assuming  the 
charge  against  the  plaintiff  in  error  to  be  well  founded  (which 
we  must  do  for  the  purposes  of  the  case,  even  though  the  fact 
is  otherwise,  as  it  may  turn  out  to  be),  then,  as  we  have 
already  indicated,  the  only  ground  for  alleging  injury,  wrong 
or  injustice  to  the  plaintiff  by  reason  of  the  statute  is  the  pun- 
ishment inflicted  for  knowingly  obtaining  money  by  implied 
deception,  which  would  otherwise  not  have  been  punishable. 
The  statute,  however,  is  to  prevent  injury  and  wrong  to  the 
public,  and  to  furnish  a  barrier  against  its  commission.  We 
are  clearly  of  the  opinion  that  this  section  of  the  constitution 
has  no  bearing  upon  the  question  before  us.  The  other  sec- 
tion referred  to  is  section  16,  art  I,  which  reads:  "  No  person 
shall  be  imprisoned  for  debt  arising  out  of  or  founded  on  a 
contract,  expressed  or  implied."  The  imprisonment  here  is 
not  for  any  debt,  much  less  for  a  debt  arising  out  of  or  founded 
on  any  contract,  but  upon  a  charge  of  an  act  niade  a  misde- 
meanor by  the  statute,  to  wit,  the  receiving  of  money  on 
deposit  as  a  banker  by  one  knowing  himself  or  such  bank  to 
be  insolvent  The  case  manifestly  does  not  come  within  the 
prohibition  of  that  section.  Cotton  v.  Sharpstem^  14  Wis., 
226;  In  re  Mowry^  12  Wis.,  62;  Rowland  v.  Needham^  10 
Wis.,  496.    The  design  of  the  law  seems  to  be  healthful  and 
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for  the  pnblic  good,  and  in  our  opinion  it  is  not  in  violation 
of  any  express  or  implied  provisions  of  the  state  or  national 
constitution.  Whether  its  enactment  was  wise  and  politic,  was 
a  matter  for  the  legislature  to  determine,  and  not  for  the 
court 
By  the  Court. —  The  order  of  the  circuit  court  is  affirmed. 


In  bb  Obton. 
January  20— March  14,  1882. 


DiSBABBiNO  Attobnet.    (1)  AppecUohU  order,    (2)  How  aUomey  to  1$ 
notified  of  charges.    (3)  Cowrt  may  act  on  its  own  motion. 

1.  An  order  of  the  circuit  court  forever  disbarring  an  attorney  and  prohibiting 

him  from  practicing  law  in  the  courts  of  this  state,  held  appealable  under 
subd.  2,  sec  8069,  R.  S.,  as  a  final  order  affecting  a  substantial  right 
made  in  a  special  proceeding. 

2.  Where  the  proceeding  to  disbar  an  attorney  is  by  order  to  show  cause, 

the  charges  against  him  should  clearly  appear  in  the  order  itself,  or  in 
some  instrument  appended  thereto  or  (at  least)  on  file;  and  even  when 
the  charges  are  to  be  supported  by  pleadings  filed  by  such  attorney,  the 
charges  themselves  should  be  distinctly  specified. 
8.  The  circuit  court  may  properly,  on  its  own  motion,  require  an  attorney  to 
show  cause  why  he  should  not  be  disbarred,  when  pleadings  filed  byiiim 
appear  to  require  an  investigation  of  that  character. 

APPEAL  from  the  Circuit  Court  for  Milwaukee  Couhtj. 
The  case  is  sufficiently  stated  in  the  opinion. 
For  the  appellant  there  was  a  brief  by  D.  H.  Johnson^  and 
oral  argument  by  Mr.  Johnson  and  Wm.  F.  Yilae. 
H.  M.  Fvnch^  contra. 

Cole,  C.  J.  This  is  an  appeal  from  an  order  of  the  circuit 
court  of  Milwaukee  county,  which  directs  that  the  appellant 
be  forever  disbarred  from  the  right  to  practice  law  in  the  courts 
of  this  state,  and  also  directs  that  his  name  be  stricken  from 
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the  roll  of  attorneys  of  said  circait  court  A  preliminary  ob- 
jection is  taken  by  the  learned  counsel  who  appears  here  to 
sustain  the  correctness  of  the  order,  that  it  is  not  appealable. 
He  insists  that  the  proper  remedy  to  restore  a  disbarred  attor- 
ney to  his  rights  and  privileges  is  by  mandamua  to  the  court 
disbarring  him.  This  point  was  not  seriously  urged  as  an  ob- 
jection to  our  reviewing  the  order,  but  it  must  be  considered. 
It  appears  to  us  that  the  order  may  well  be  held  appealable 
under  subd.  2,  sec.  3069,  R.  S.,  as  being  a  final  order  aflTecting 
a  substantial  right,  made  in  a  special  proceeding.  That  an 
order  prohibiting  an  attorney  from  practicing  law,  which  prac- 
tically deprives  him  of  the  means  of  supporting  himself  and 
family  —  which  blasts  all  his  prospec.ts  for  professional  fame 
and  eminence,  and  leaves  a  stain  on  his  good  name  and  char- 
acter,—  is  an  order  affecting  a  substantial  right,  is  a  proposi- 
tion too  plain  for  discussion.  There  may  be  a  class  of  cases 
where  an  attorney  is  disbarred  as  a  punishment  for  contemptu- 
ous language  or  conduct  in  the  presence  of  the  court,  where 
the  proceedings  would  be  treated  as  qudsi  CFiminal  (see  In  re 
Kellyy  59  N.  Y.,  596),  and  where  the  rule  laid  down  in  bas-. 
tardy  cases  (State  v.  Mushied^  12  Wis.,  561,  and  State  v. 
Jager^  19  Wis.,  235),  or  in  criminal  contempts  {Inre  Murphey^ 
39  Wis.,  286),  would  apply.  But  we  think  these  decisions  are 
not  strictly  in  point.  This  question  was  considered  in  the 
Eldridge  Case^  82  N.  T.,  161,  where  a  similar  order  was  held 
appealable.  In  that  case  a  distinction  is  made  between  pro- 
ceedings for  a  contempt  occurring  in  the  presence  of  the  judge, 
where  the  facts  constituting  the  offense  are  certified  by  him, 
and  a  case  of  professional  misconduct  out  of  the  immediate 
presebce  of  the  court,  where  the  actual  truth  is  a  matter  of 
evidence.  In  the  latter  case  the  court  affirms  its  right  to  re- 
view the  order  on  appeal.  The  cases  of  Ex  parte  Bradley^  7 
Wall.,  365,  and  Ex  parte  Bohinaon,  19  Wall.,  511,  which  are 
relied  on  by  counsel  to  sustain  the  position  that  manda- 
mus  is  the  proper  remedy  to  restore  a  disbarred  attorney  to 
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Iu8  rights  and  privileges,  are  commented  on  in  the  Eldridge 
Case^  and  the  decisions  shown  to  be  inapplicable.  The  lan- 
guage of  the  appeal  statute  above  cited  clearly  embraces  this 
order;  and  we.  see  no  sufficient  reason  for  holding  that  it  cannot 
be  reviewed  on  appeal.  See  WUterv.  Lyon^  34  Wis.,  564;  In  re 
Cooper,  22  N.  T.,  67;  In  re  Percy ^  36  K  T.,  651;  In  re  Oale^ 
75  N.  Y.,  526. 

But  another  question  of  practice  is  raised  by  the  counsel  for 
the  appellant,  which  is  of  much  practical  importance.  Hp 
claims  and  insists  that  the  whole  course  of  procedure  adopted 
and  pursued  in  this  case  was  irregular  and  absurd  to  the  last 
degree,  and  that  the  order  should  be  reversed  on  that  ground. 
The  proceeding  was  instituted  in  this  manner:  In  August  last, 
when  the  circuit  court  of  Milwaukee  county  was  in  session, 
the  attention  of  the  circuit  judge  was  called  to  the  pleadings 
in  a  case  pending  in  that  court,  in  which  one  Russell  Wheeler 
was  plaintiff  and  the  appellant  was  defendant.  The  pleadings 
on  file  consisted  of  a  complaint  and  a  verified  answer.  At  the 
same  time,  it  is  admitted,  there  was  read  what  purported  to  be 
a  copy  of  a  copy  of  an  amended  answer  in  the  same  case, 
which  had  been  served  by  'Mr.  Orton  on  Wheeler's  attorneys, 
and  which  they  had  returned  to  him,  with  their  reasons  for 
not  accepting  service  thereof.  This  copy  of  a  copy  of  the 
amended  answer  was  filed.  Thereupon  the  court,  on  its  own 
motion,  made  an  order  requiring  the  appellant  to  show  cause  on 
a  day  named,  at  the  opening  of  court  on  said  day,  why  his 
license  as  an  attorney  should  not  be  revoked  and  annulled,  and 
his  name  stricken  from  the  roll  of  attorneys,  and  he  be  dis- 
barred from  longer  practicing  the  profession  of  law.  The  cl^rk 
was  directed  to  serve  a  true  and  certified  copy  of  the  order  on 
Mr.  Orton  within  three  days  from  its  date.  The  order  speci- 
fies no  charges  whatever,  nor  any  misconduct  on  the  part  of 
Mr.  Ortonj  to  which  he  was  called  upon  to  answer.  On  the 
hearing  of  the  rule  Mr.  Orton  moved  to  vacate  the  order,  be- 
cause it  had  been  improvidently  granted  —  there  being  no 
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charges  specified  as  the  fonndation  of  the  same,  —  and  because 
no  complaint  or  charges  of  any  kind  had  been  made  against 
him.     This  motion  was  denied,  and  other  steps  were  taken. 

It  is  very  correctly  remarked  by  appellant^s  counsel,  that 
the  practice  in  proceedings  of  this  kind  is  not  prescribed  by 
statute  nor  regulated  by  rules  of  court  But  still  that  certain 
general  rules  and  principles  apply  to  it  cannot  be  doubted. 
One  of  these  principles,  which  is  axiomatic  in  the  law,  would 
seem  to  be  this:  An  attorney  who  is  proceeded  against  for  mis- 
behavior in  his  profession,  is  certainly  entitled  to  know  the 
nature  and  ground  of  the  accusation  made  against  him.  If 
charges  of  professional  misconduct  are  made,  common  justice 
requires  that  he  should  know  just  what  they  are,  and  have  a  full 
opportunity  to  meet  them.  Therefore,  specific,  distinct,  special 
charges  should  be  clearly  made,  in  some  form  and  in  some 
manner,  before  he  is  called  upon  to  make  his  defense.  "  This 
power  of  removal  from  the  bar  is  possessed  by  all  courts  which 
have  authority  to  admit  attorneys  to  practice.  It  is  a  power 
which  should  only  be  exercised  for  the  most  weighty  reasons, 
such  as  would  render  the  continuance  of  the  attorney  in  prac- 
tice incompatible  with  a  proper  respect  of  the  court  for  itself, 
or  a  proper  regard  for  the  integrity  of  the  profession;  and  ex- 
cept where  matters  occurring  in  open  court,  in  the  presence  of 
the  judges,  constitute  the  grounds  of  its  action,  the  power  of 
the  court  should  never  be  exercised  without  notice  to  the  of- 
fending party  of  the  grounds  of  the  complaint  against  him, 
and  affording  him  ample  opportunity  of  explanation  and  de- 
fense. This  is  a  rule  of  natural  justice,  and  is  as  applicable  to 
a  case  where  a  proceeding  is  taken  to  reach  the  right  of  an  at- 
torney to  practice  his  profession,  as  it  is  when  the  proceeding 
is  taken  to  reach  his  real  or  personal  property."  Bradley  v. 
Fisher,  13  Wall,  335,  35*. 

The  order  to  show  cause,  as  we  have  said,  stated  no  charges 
or  grounds  of  complaint  It  did  not  even  specify  what  things 
in  the  verified  or  amended  answer  Mr.  OrUyih  was  called  upon 


Digiti 


zed  by  Google 


JANUAEY  TERM,  1882.  3^3 

In  re  Orion. 

to  explain,  justify  or  deny.  It  is  said  that  no  formal  charges 
of  professional  misconduct  were  necessary,  because  Mr.  Orton 
had  shown,  in  his  answer  in  the  Wheeler  Case^  that  he  had 
been  guilty  of  acts  which  rendered  him  utterly  unworthy  to 
be  a  member  of  the  bar.  But  what  were  those  acts  or  tilings 
which  established  his  unfitness  to  practice  law?  The  character 
of  those  answers  will  deserve  notice  by  and  by.  It  is  suflScient 
now  to  say  that  they  contain  many  allegations  and  statements 
relating  to  different  transactions.  Mr.  Orton  was  entitled  to 
know  on  what  particular  acts  or  things  stated  in  those  answers 
he  was  to  be  tried.  No  better  illustration  of  the  necessity  of 
requiring  specific  charges  of  misconduct  to  be  made  could  be 
afforded  than  the  history  of  this  case.  The  circuit  judge,  in 
the  final  order  disbarring  Mr.  Orton^  states  that  he  does  so^ 
for  substantially  these  reasons:  (1)  That  he  had  been  guilty 
of  unprofessional  conduct  in  advising  Russell  Wheeler  how 
to  kill  a  man  and  be  justified  in  the  law,  as  appears  from  his 
answer  in  the  Wheeler  Case;  and  (2)  that  it  appeared  from  tho 
same  answer  that  Mr.  Orton  had  been  guilty  of  subornation 
of  perjury,  or  some  offense  of  that  nature,  in  preparing  for 
the  defense  of  said  Wheeler  against  the  charge  of  murder. 
The  learned  counsel  who  argues  in  favor  of  the  correctness  of 
the  order,  does  not  rely  on  these  things  alone  to  sustain  it,  but 
he  says  there  are  other*  matters  stated  in  the  answers  which 
fully  justify  the  expulsion  of  Mr.  Orton  from  the  bar.  He 
refers  to  what  is  said  by  Mr.  Orton  in  his  original  answer 
about  furnishing  Mr.  Wheeler  with  money  for  the  purpose  of 
gambling;  also  to  his  aiding  Wheeler  in  placing  his  property 
beyond  the  reach  of  creditors,  and  other  things.  Now,  to  our 
minds,  this  forcibly  demonstrates  the  wisdoih  and  necessity  of 
having  distinct  and  specific  charges  made  in  some  proper  way, 
in  a  proceeding  which  may  result  in  such  serious  consequences 
as  striking  the  name  of  an  attorney  from  the  rolls  and  depriv- 
ing him  of  the  right  to  practice  his  profession;  for  Mr.  Orton 
might  well  complain,  as  he  did,  that  he  did  not  know  what 
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charges  founded  on  his  answers  he  was  called  npon  to  explain 
and  justify.  The  learned  circuit  court  expels  him  on  one 
ground,  and  learned  counsel  say  he  might  properly  be  dis- 
barred on  other  grounds  and  for  other  things  stated  in  his 
answers.  Where  the  proceeding  is  by  rule,  as  in  this  case,  the 
order  should  state  the  substance  of  the  charges  of  unprofes- 
sional conduct,  so  that  the  attorney  may  know  precisely  what 
he  is  called  upon  to  meet.  This  practice  should  be  observed 
even  where  the  order  or  role  to  show  cause  is  founded  upon 
pleadings  and  records  before  the  court  In  the  order  itself, 
or  in  some  instrument  a]>pended  to  it,  the  charges  should 
bo  specified,  or,  at  all  events,  they  should  be  drawn  up  and 
filed  before  the  attorney  is  called  upon  to  make  his  defense. 
"This  is  a  rule  of  natural  justice^  and  should  be  equally  fol- 
lowed when  proceedings  are  taken  to  deprive  him  of  his  right 
to  practice  his  profession  as  when  they  are  taken  to  reach  his 
real  oY  personal  property;  and  such  has  been  the  general,  if 
not  the  uniform,  practice  of  the  courts  of  this  country  and  of 
England.  There  may  be  cases,  undoubtedly,  of  such  gross 
and  outrageous  conduct  in  open  court  on  the  part  of  the  attor- 
ney as  to  justify  very  summary  proceedings  for  his  suspension 
or  removal  from  office;  but  even  then  he  should  be  heard  be- 
fore he  is  condemned."  JSx  parte  Jioiinsojiy  supraj  512.  To 
be  heard,  he  must,  of  course,  know  what  he  is  to  answer. 

In  Ex  parte  Cole^  1  McCrary,  406,  and  People  v.  Pearson, 
55  Cal.,  472,  the  proceedings  were  by  information,  wherein  the 
accusations  or  charges  were  fully  and  clearly  stated.  In  In  re 
Wool,  36  Mich.,  299,  the  order  to  show  cause  was  based  upon 
a  decree  in  equity,  which  decree  rested  on  a  fraud  charged  to 
have  been  practiced  by  the  attorney.  The  charges  of  fraud 
were  set  forth  in  the  bill  filled  against  die  attorney,  and  con- 
stituted the  only  basis  of  the  action.  It  does  not  appear  that 
any  objection  was  taken  that  the  charges  were  not  made  in  a 
suflBciently  formal  and  specific  manner.  In  Strout  v.  Proctor, 
71  Me.,  288,  charges  and  specifications  of  misconduct  were 
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made  as  the  foundation  of  the  rale  to  show  cause.  In  In  re 
Percy  J  stipray  the  order  to  show  'cause  was  based  upon  the 
papers  presented  to  the  court,  which  were  served  upon  the  at- 
torney, and  the  order  specified  the  charges.  What  practice  was 
adopted  in  In  re  Gale,  supra,  it  is  impossible  to  determine  from 
the  case  as  reported.  I  have  been  unable  to  find  the  case  in  the  re- 
ports of  the  supreme  court  In  In  re  Eldridge,  sujfyi'a,  we  infer, 
the  charges  of  misconduct  were  set  forth  in  the  aflSdavits  and 
papers  upon  which  the  proceedings  were  instituted.  Certainly 
the  certified  copy  of  the  order  to  show  cause,  with  which  we 
are  favored,  states  that  he  was  guilty  of  misconduct  as  an  at- 
torney in  this,  viz.:  "  Subornation  of  perjury  of  witnesses  pro- 
duced by  him  on  the  hearing  '^  of  the  probate  of  a  certain  will 
before  the  surrogate.  The  court  regarded  these  affidavits  ftnd 
papers  as  performing  the  office  of  a  pleading,  and  presenting 
the  issue  to  be  tried.  But  if  there  were  no  adjudged  eases  to 
sustain  our  view  as  to  the  proper  practice  in  cases  of"  this  nat- 
ure, still  we  should  say,  upon  general  principles  applicable  to 
all  cases,  that  specific  and  distinct  charges  of  professional 
misconduct  should  be  clearly  made  in  some  proper  form  be- 
fore the  attorney  is  called  upon  to  show  cause  why  he  should 
not  be  disbarred.  Mr.  "Weeks,  in  his  work  on  Attorneys,  says': 
"  The  practice  in  the  English  and  American  courts  is  for  the 
court  to  issue  a  rule  upon  the  attorney,  reciting  the  substance 
of  the  information  or  charges  against  him,  and  requiring  him 
to  show  cause  why  he  should  not  be  stricken  from  the  roll. 
.  .  .  Specific  and  pertinent  charges  must  be  made,  and 
judgment  entered  on  the  process,  otherwise  he  cannot  be  sus- 
pended or  removed."  Page  166,  §  83.  In  a  case  of  this  im- 
portance we  are  clearly  of  the  opinion  that  some  such  practice 
should  be  followed. 

The  fact  that  the  circuit  court,  on  its  own  motion,  granted 

the  order  to  show  cause,  requires  no  comment.     It  was  the 

duty  of  the  circuit  judge,  on  his  attention  being  called  to  the 

pleadings  in  the  case  of  Wheeler  v.  Orton^  pending  before 
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liim,  to  issue  sacb  an  order  if  he  thought  there  was  anything 
in  the  answers  of  Mr.  Orton  which  the  interest  of  the  public 
or  the  integrity  of  the  profession  required  should  be  investi- 
gated. Cotirts  institute  these  proceedings  on  their  own 
motion  when  papers  are  presented  showing  that  there  are 
probable  grounds  for  believing  that  attorneys  have  been  guilty 
of  acts  of  misconduct  in  their  practice  which  render  them 
unfit  longer  to  be  members  of  the  bar.  Anon.^  22  Wend., 
656;  In  re  Peterson^  3  Paige,  510;  In  re  Brewster^  12  Hun, 
109.  But,  as  we  have  said,  the  order  properly  should  have 
stated  what  acts  of  misconduct  or  what  things  in  his  answers 
Mr,  OrUm  was  called  upon  to  defend  or  explain. 

We  feel  it  to  be  our  duty  to  make  some  further  observations 
on  two  points  before  taking  leave  of  the  case.  And  first  as 
to  the  merits.  On  showing  cause  Mr,  Orton  read  and  filed 
his  affidavit  in  explanation  of  certain  matters  stated  in  liis 
original  and  amended  answers.  If  the  answers,  with  the  aflS- 
davits  explaining  the  same,  are  read  and  considered  together  — 
as,  of  course,  they  must  be  on  this  inquiry, —  we  think  they 
fail  to  sustain  the  conclusion  of  the  learned  circuit  judge,  that 
Mr,  Orton  had  been  guilty  of  the  gross  misconduct  of  advis- 
•  ing  Mr.  Wheeler  how  to  kill  a  man  and  be  justified  in  the 
law,  or  that  he  had  been  guilty  of  the  unprofessional  miscon- 
duct of  subornation  of  perjury,  or  anything  of  the  kind.  It 
.is  needless  to  observe  that  such  grave  charges,  which,  if  true, 
•would  not  only  justify  the  expulsion  of  Mr,  Orton  from  the 
.bar,  but  would  render  him  liable  to  severe  punishment  under 
the  penal  law,  should  be  established  by  clear  and  satisfactory 
^evidence,  and  cannot  rest  in  doubtful  and  uncertain  inferences. 
We  do  not  propose  to  go  into  any  analysis  of  the  answers, 
either  with  or  without  the  aid  of  the  explanatory  aflSdavit. 
.Suffice  it  to  say  that  they  entirely  fail  to  sustain  the  conclusions 
or  inferences  which  the  learned  circuit  judge  drew  from  them. 

The  able  and  intelligent  counsel  who  argued  this  case  for  the 
.appellant,  did  not  attempt  to  defend  or  justify  the  character  of 
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the  answers  as  pleadings;  and  his  silence  in  that  regard  reflects 
credit  upon  his  candor  and  his  high  standing  at  the  bar.  The 
answers  as  pleadings  would  be  absolutely  indefensible  in  any 
tribunal  of  justice.  They  contain  matters  which  are  not  only 
impertinent  and  improper  as  constituting  any  defense  to  the 
action,  but  which  are  outrageously  indecent  and  scandalous. 
There  is  no  justification  or  excuse  for  placing  such  reprehen- 
sible pleadings  on  file,  which  derogate  from  the  dignity  of 
courts  and  are  contrary  to  all  honorable  practice.  If  the  cir- 
cuit judge  had  directed  these  answers  to  be  stricken  from  the 
files,  and  had  administered  a  severe  reprimand  to  the  attorney 
who  drew  and  placed  them  there,  he  would  have  treated  the 
answers  and  their  author  as  they  deserved.  It  is  painful  to 
comment  on  such  things,  but  the  dignity  of  the  court  and  the 
honor  of  a  noble  profession  require  it  should  be  done.  It  is 
inconceivable  how  an  old,  able  and  experienced  attorney,  who 
generally  has  such  a  correct  appreciation  of  the  high  duties  and 
morality  of  his  profession,  could  so  far  forget  himself  as  to 
draw  up  and  place  on  file  answers  which  contain  such  scandal- 
ous and  reprehensible  things.  It  is  to  be  hoped  that  these 
pleadings  will  never  be  followed  as  a  precedent  by  any  attor- 
ney of  the  Wisconsin  bar. 
By  the  Court — The  order  of  the  circuit  court  is  reversed. 

Oeton,  J.,  took  no  part 


BoLAND,  Clerk,  etc,  vs.  Benson  aiid  others.   [Motion  to  modify 

Judgment.] 

February  7 — Maixh  14, 18S9. 

SuPBBifB  CouBT.    lAtmt  of  power  to  modify  Us  own  JudgmenK 

This  ooort  has  no  power  to  modify  its  own  judgment  as  to  costs,  rendered  <U 
a  former  term,  as  by  changing  it  from  a  judgment  against  the  plaintiff 
(who  brought  the  suit  in  his  official  capacity  upon  an  assignee's  bond) 
to  a  judgment  against  the  person  for  whoiie  benefit  the  foii  was  brought 
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APPEAL  from  the  Circuit  Court  for  Brown  County. 
Defendants  moved  to  modify  the  judgment  for  costs  of  this 
court. 
J.  J.  Trdcy^  for  the  motion. 
H.   W.  Lander^  contra. 

Lyon,  J.  On  the  appeal  in  this  case  the  judgment  of  the  cir- 
cuit court  was  reversed  for  an  error  in  the  taxation  of  costs.  50 
Wis.,  226.  Judgment  for  costs  was  tliereupon  rendered  in 
this  court  against  the  plaintiif,  at  the  August  term  thereof, 
1880.  The  action  was  upon  the  bond  of  an  assignee,  and  was 
prosecuted  by  the  clerk  of  the  court  for  the  benefit  of  Mr. 
Lander  alone.  The  defendants,  at  this  January  term,  1882, 
move  &>r  a  modification  of  the  judgment  of  this  court,  so  that 
it  shall  be  a  personal  judgment  against  Mr.  Lander.  It  may 
be  tliat  Mr.  Lander  is  liable  for  the  amount  of  the  judgment, 
under  R.  S.,  sec.  2932,  but  the  motion  comes  too  late  for  us  to 
modify  the  judgment  It  would  be  a  mere  affectation  to  cite 
authorities  to  the  rule  that  a  court  has  no  jurisdiction  to  re- 
.  verse  or  revise  its  own  judgments  rendered  at  a  previous  term, 
unless  such  authority  is  given  by  statute.  This  motion  is  not 
based  upon  any  statute.  There  are  some  apparent,  rather  than 
real,  exceptions  to  the  rule,  but  this  case  is  not  within  any  of 
them.  The  rule  and  apparent  exceptions  have  often  been 
fully  considered  and  applied  by  this  court,  and  nothing  need 
be  added  to  what  is  said  on  the  subject  in  Soheer  v.  Keown^ 
34  Wis.,  349,  and  the  cases  there  cited.  See  also  the  late  case 
in  supreme  court  of  the  United  States,  of  Bronaon  v,  Sckul- 
ten,  13  Rep.,  289. 

By  the  Court. —  Motion  denied  without  costs,  except  clerk's 
fees. 
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Powers  vs.  DellingbbH 

February  7 --March  14, 1882. 

Judgment  on  Verdict:    (1,  2)  Beversal  of,  on  evidenci. 
Sale  of  Chattels.    (3)  Contract  as  to  time  qf  paymmU  applied, 

1.  A  jadgment  upon  verdict  will  not  be  leyened  upon  the  weight  of  eyidenoe, 

where  there  is  evidence  sufficient  to  support  the  verdict 

2.  A  judgment  upon  verdict  against  defendant  for  the  value  of  the  whole 

of  certain  chattels  is  reversed  for  want  of  any  evidence  of  defendants 
liability  as  to  a  part  of  the  chattels. 

3.  Where  D.  purchased  chattels  of  P.,  to  be  paid  for  when  used  or  dis^ 

posed  of  by  D.,  and  a  part  of  them^  remaining  in  store,  were  de- 
stroyed by  fire:  Held^  that  D.  thereupon  became  immediately  liable  for 
the  price  of  the  chattels  so  destroyed;  but  that  he  would  not  become 
bound  to  pay  the  price  of  thoee  remaining  undestroyed,  until  he  should 
use  or  dispose  of  them,  or  until,  at  least,  a  reasonable  time  should  elapse 
to  enable  him  to  do  so. 

APPEAL  from  the  Municipal  Court  of  the  City  of  Ripon. 

Action  to  recover  the  price  of  590  flour  barrels,  alleged  to 
have  been  sold  by  the  plaintiff  to  the  defendant^  April  5, 1880, 
amounting  to  $212.  It  appears  that  the  plaintiff,  with  ther 
consent  of  the  defendant,  had  stored  in  a  building  of  the  lat- 
ter, known  as  the  "  old  mill,"  that  number  of  barrels  at  his 
own  risk.  The  testimony  of  the  plaintiff  tended  to  show  that 
immediately  thereafter,  and  at  the  date  Aforesaid,  the  defend- 
ant  purchased  the  barrels  of  the  plaintiff  at  an  agreed  price 
per  barrel,  to  be  paid  for  when  used  or  disposed  of.  The  old 
mill  in  which  the  barrels  were  stored  was  burned  in  June  fol- 
lowing, and  all  the  barrels  except  163  of  them  were  burned. 
Those  saved  from  the  fire  were  taken  by  third  persons  and 
stored  under  the  cooper-shop  of  the  plaintiff,  who  assisted 
in  placing  them  there.  The  plaintiff  notified  the  defendant 
that  the  barrels  were  there,  subject  to  his  order,  but  the  latter 
did  not  take  them.  The  defendant  in  his  testimony  denies 
that  he  purchased  the  barrels,  and  says  that  the  plaintiff  told. 
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him,  if  he  wanted  to  use  any  of  them,  to  do  so  and  give  the 
plaintiff  credit  for  them.  The  judge  instructed  the  jury, 
among  other  things,  as  follows:  "  If  you  find,  from  examina- 
tion of  all  the  evidence  given,  that  the  defendant  agreed  with 
the  plaintiff  to  purchase  these  barrels  and  pay  for  them  when 
he  used  or  disposed  of  them,  and  that  the  defendant  has  used 
or  disposed  of  them,  you  will  find  for  the  plaintiff  the  sum  of 
$312,  the  full  amount  claimed."  The  jury  found  for  the  plaint- 
iff, and  assessed  his  damages  at  $212.  A  motion  for  a  new  trial 
was  denied,  and  judgment  was  entered  pnrsuant  to  the  ver- 
dict.   The  defendant  appealed  from  the  judgment 

The  cause  was  submitted  on  the  brief  of  E.  L.  BunaU  for 
the  appellant,  and  that  of  W.  W.  D.  Turner  for  the  re- 
spondent 

Lyon,  J.  Several  alleged  errors  are  assigned  and  are  dis- 
cussed in  the  briefs  of  counsel,  but  we  find  it  necessary  to 
consider  but  one  of  them.  Tlie  principal  question  of  fact  liti- 
gated on  the  trial  was.  Did  the  defendant  purchase  the  barrels 
in  controversy  of  the  plaintiff?  This  question  seems  to  have 
been  fairly  submitted  to  the  jury,  and  they  have  resolved  it  in 
the  affirmative.  "Whatever  our  opinion  may  be  of  the  weight . 
of  the  testimony,  there  is  sufficient  testimony  to  support  the 
verdict  It  is  a  verij;y  in  the  case,  therefore,  made  so  by  the 
verdict,  that  the  defendant  purchased  the  barrels  •  theretofore 
stored  by  the  plaintiff  in  the  old  mill.  That  being  so,  the  de- 
fendant became  the  owner  of  the  barrels,  and  they  were  at  his 
risk.  Hence,  he  became  liable  for  the  price  of  those  burned, 
immediately  upon  their  being  destroyed.  But  this  rule  does 
not  apply  to  the  163  barrels  saved  from  the  fire.  It  satisfac- 
torily appears  by  the  plaintiff's  testimony  that  he  took  these 
into  his  own  possession.  He  assisted  in  placing  them  in  his 
building,  and  notified  the  defendant  that  they  were  there  subject 
to  his  order.  He  did  so  without  the  consent  or  knowledge  of  the 
defendant,  and  it  cannot  be  correctly  said  that  the  defendant 
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has  used  or  dieposed  of  these  barrels.  Until  he  does  so,  or,  at 
most,  iiDtil  a  reasonable  time  for  him  to  do  so  has  elapsed,  he 
is  not  liable  for  the  price  of  them  under  the  contract.  No 
question  of  reasonable  time  is  presented  in  the  case.  The  in- 
struction quoted  in  the  above  statement  of  the  case  does  not 
discriminate  between  the  barrels  burned  and  those  saved,  in 
respect  to  the  liability  of  the  defendant.  It  submits  to  the 
jury  the  question  of  fact  whether  those  saved,  as  well  as  those 
burned,  were  used  or  disposed  of  bj  the  defendant,  when  there 
is  no  evidence  that  those  saved  were  so  used  or  disposed  of. 
In  this,  we  think,  the  learned  judge  of  the  municipal  court 
erred.  As  the  proofs  stand,  the  plaintiff  was  not  entitled  to 
recover  the  price  of  the  163  barrels  saved ;  yet  he  has  recovered 
for  these  as  well  as  for  the  others. 

For  this  reason  the  judgment  of  the  municipal  court  must 
be  reversed,  and  the  cause  remanded  for  ja  new  triaL 

By  the  Court.  —  So  ordered. 


Foster  vs.  Taggabt. 

February  1— March  U,  18S2. 

Gausb  of  Action.    Damages  for  false  representations  in  sals  of  securities. 

Tq  an  action  not  for  a  rescission  bat  for  damages  for  the  false  representa- 
tions of  defendant  in  the  sale  of  a  note  and  mortgage,  where  the  valid- 
ity of  the  instruments  is  not  denied,  and  it  does  not  appear  that  the 
mortgage  has  been  foreclosed,  the  complaint  is  bad  if  it  fails  to  show 
that  the  securities  are  insufficient,  and  what  would  be  the  probable 
deficiency  upon  a  sale  on  foreclosure  of  the  mortgage. 

APPEAL  from  the  Circuit  Court  for  Fond  du  Lac  County. 

Action  to  recover  damages  for  false  representations  made 
by  defendant  to  the  plaintiff  in  the  sale  of  a  note  and  mort- 
gage. On  the  trial,  defendant's  objection  to  the  admission  of 
any  evidence  under  the  complaint,  on  the  ground  that  it  did 
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not  state  a  cause  of  action,  was  overrnled.  From  a  jndgment 
entered  in  favor  of  the  defendant  for  costs,  etc,  the  plaintiff 
appealed. 

The  cause  was  submitted  for  the  appellant  on  a  brief  signed 
by  «7.  J.  Foote  and  E.  L,  Bimalsj  as  his  attorneys,  with  E.  S. 
B'i^aggy  of  counsel. 

C.  W.  Felker^  for  the  respondent. 

Orton,  J.  Objection  was  taken  to  any  evidence  under  the 
complaint,  on  the  ground  that  the  complaint  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action;  and  such  objection 
was  sustained  by  the  court.  The  action  is  for  deceit  or  false 
representations  by  the  defendant  in  the  sale  of  a  note  and 
mortgage,  and  for  damages  occasioned  thereby.  The  repre- 
sentation was,  (1)  that  the  mortgage  was  good,  first-rate  secu- 
rity for  the  sum  promised  by  the  notes  and  interest;  (2)  that 
$800  to  $1,000  had  been  several  times  offered  for  one  40  of 
the  160  acres  of  land  mortgaged,  and  that  the  defendant  did 
not  consider  the  40  for  which  the  offer  was  made  better  than 
either  of  the  others;  (3)  that  the  premises  were  improved; 
and  (4)  that  the  mortgagor  lived  on  the  land.  The  further 
allegations  material  to  be  considered  were:  "That  the  plaint- 
iff, believing  at  the  time  said  representations  to  be  true,  and 
relying  thereon,  was  thereby  induced  to  purchase  the  stiid 
notes  and  mortgage  of  the  said  defendant,  and  did  so  pur- 
chase the  same,  and  to  pay  and  did  pay  to  the  defendant 
$1,050  therefor;  and  that  the  said  representations  and  each  of 
them  were  then  and  there  false  and  untrue,  and  known  by 
the  defendant  at  the  time  to  be  so;  .  .  .  that  [the  mort- 
gaged premises]  were  not  then  an  adequate  security  for  more 
than  $200;  that  the  defendant  never  pretended  or  claimed  that 
[the  mortgagor]  was  personally  responsible  for  any  sum  what- 
ever, and  this  plaintiff  believes  that  if  any  such  person  exists 
he  is  wholly  irresponsible  and  insolvent,  and  was  at  the  time 
of  the  purchase,  ...  to  the  damage  of  the  plaintiff  of 
$850  and  interest  from  the  15tb  day  of  August,  1874.'^ 
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Tko  purchase  was  made  at  the  last-mentioned  date,  at  the 
city  of  Kipon,  between  thirty  and  fifty  miles  distant  from 
the  mortgaged  premises.    This  snit  was  brought  in  1879. 

These  representations  are  material  only  as  they  go  to  the 
adequacy  and  suflSciency  of  the  mortgage  as  security  for  the 
note,  and  the  damages  are  measured  by  the  deficiency.  This 
is  not  an  action  to  rescind  a  bargain,  or  to  recover  the  value  of 
lands  purchased  by  the  inducement  of  fraud.  It  is  to  recover 
that  part  of  the  debt  which  the  mortgage  fails  to  secure.  The 
maxim  of  universal  application  is,  that  ''fraud  without  dam- 
age, or  damage  without  fraud,"  does  not  constitute  a  cause  of 
action.  In  such  a  case  "  the  gravamen  of  the  charge  is,  that 
the  plaintiff  has  been  deceived  to  his  hurt^  not  that  the  defend- 
ant has  gained  an  advantage."  Fisher  v.  Mellen,  103  Mass., 
505;  Bingham  on  Sales,  §  429;  Cooley  on  Torts,  62.  The  gen- 
eral rule  respecting  fraud  in  sales  is,  that  the  damage  is  to  be 
ascertained  by  the  diflerence  between  the  real  value  of  the 
thing  sold  and  the  value  according  to  the  representations  at 
the  time  of  the  purchase  or  of  the  representations.  But  such 
cannot  be  the  rule  in  a  case  like  this.  The  damage  or  loss,  if 
any,  could  have  been  ascertained  at  any  time  by  foreclosure 
and  sale,  and  in  this  way  only  could  the  real  damage  or  loss 
be  ascertained  with  certainty.  Not  having  foreclosed,  such 
damage  can  now  only  be  approximated  by  the  testimony  of 
witnesses,  by  opinion  or  otherwise,  as  to  the  market  value  of 
the  mortgaged  property,  as  the  probable  amount  which  could 
have  been  realized  by  foreclosure. 

If  the  plaintiff  had  foreclosed  the  mortgage,  and  realized 
his  entire  debt  and  costs,  at  any  time  since  the  purchase,,  no 
one  would  contend  that  he  could  then  have  brought  this  action 
and  recovered  the  difference  between  the  market  value  of  the 
mortgaged  premises  and  its  represented  value  at  the  time  of 
the  purchase,  without  reference  to  what  he  had  already  realized 
by  the  foreclosure.  In  that  case  the  question  would  be,  What 
was  the  real  deficiency?  and  in  this  case  it  is.  What  would  be 
the  probable  deficiency  in  case  of  foreclosure  at  the  time  this 
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action  was  brought?  This  makes  the  question  of  the  value  of 
the  mortgage  security  at  the  time  this  action  was  commenced, 
a  vital  and  material  one,  an(l  such  fact  must  of  necessity  be 
proved  in  order  to  ascertain  what  damage,  if  any,  the  plaintiff 
has  suffered  by  the  fraud.  For  aught  that  appears  by  this 
complaint,  the  mortgaged  premises  were  ample  security  for 
the  note,  and  the  plaintiff  has  lost  nothing.  If  essential  to 
be  proved,  then  this  fact  must  be  averred,  to  constitute  a*cause 
of  action.  "  The  probata  and  the  allegata  must  concur,"  the 
counsel  on  both  sides  of  the  argument  admit  The  absence  of 
any  averment  that  the  mortgaged  premises  were  insufficient 
in  value  to  secure  the  note,  and  the  extent  of  such  insufficiency 
at  the  time  the  action  was  commenced,  is  a  defect  fatal  to  the 
complaint.  It  does  not  appear  by  any  allegation,  presump- 
tion or  inference,  that  at  the  time  the  action  was  brought  the 
plaintiff  had  suffered  any  damage  whatever  by  reason  of  the 
misrepresentation. 

In  cases  of  the  purchase  of  land  by  the  inducement  of  fraud- 
ulent representations  of  its  value,  the  purchaser  may  not  be 
affected  by  any  change  of  its  value  after  the  purchase,  and  he 
would  be  entitled  to  the  profits  of  his  bargain.  But  not  so  here : 
the  plaintiff  can  only  recover  what  he  has  finally  lost  by  the 
fraud  in  the  deficiency  of  his  security.  This  complaint  studi- 
ously states  the  comparative  value  of  the  mortgaged  prop- 
erty, and  the  loss  and  damage  at  the  time  of  the  purchase.  It 
seems  clear  that  the  case  as  made  by  the  complaint  is  one  of 
mere  fraud  without  damage.  I^ye  v.  Merriam,  36  Vt,  438; 
Med'hury  v.  Watson^  6  Met,  246;  Adams  v.  Paige^  7  Pick., 
542.;  Newell  v.  Hom^  45  N.  H.,  422;  Randall  v.  EazeUon^ 
12  Allen,  414;  Phippe  v.  Buchman^  30  Pa.  St,  402;  BaHlett 
V.  Blaine,  83  III,  25;  Casileman  v.  Orijjin,  13  Wis.,  685;  Bar- 
her  V.  Eilhoum,  16  Wis.,  485. 

For  this  defect  in  the  complaint  we  think  the  objection  to 
any  evidence  under  it  was  properly  sustained. 

By  the  Court. —  The  judgment  of  the  circuit  court  is 
affirmed. 
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February  7—  March  14, 1882. 

PLBADmo:  Pbesuhptions:  Rbsoissiok  of  Salb.  (1)  Demurrer  oie  tenos ; 
presumptions  to  sustain  pleading.  (2)  Complaint  suffleieutly  alleges 
fraud  in  sale.  (3)  Notice  of  election  to  rescind  sufficiently  alleged.  (4) 
When  tender  of  thing  sold  need  not  he  shown  in  action  to  rescind  sale. 
(5)  B^ect  of  omission  to  aver  plaintiff's  readiness,  etc.,  to  restore  property. 

1.  A  greater  latitude  of  presamption  will  be  indulged  to  sastain  a  complaint 

where  the  objection  that  it  does  not  state  a  cause  of  action  is  first  taken 
at  the  trial,  than  where  it  is  previously  taken  by  demurrer. 

2.  Action  to  rescind  a  sale  of  a  note  and  mortgage,  on  the  ground  that  plaint- 

iff was  induced  to  purchase  by  defendant's  false  and  fraudulent  repre- 
sentation that  the  lien  of  the  mortgage  still  continued  upon  the  whole 
of  the  land  therein  described,  being  sixty-two  acres,  when  in  fact  twenty- 
two  acres  had  been  released  by  the  defendant  (the  mortgagee).  The 
complaint  alleges  that,  because  of  such  release,  the  mortgage  and  note 
became  of  little  value,  and  that  plaintiff  had  thereby  "  lost  all  the  ben- 
efit and  advantage  which  he  would  otherwise  have  derived  from  the  pur- 
chase.** On  an  objection  to  the  complaint  first  taken  at  the  trial :  Held, 
that  it  suflSciently  alleges  a  fraudulent  representation  or  concealment^  m- 
jurious  to  the  plaintiff. 
8.  The  complaint  avers  that,  as  soon  as  plaintiff  learned  the  facts,  he  went 
to  defendant  **  for  the  purpose  of  demanding  of  him  a  return  **  of  the 
sum  paid  for  the  note  and  mortgage,  ''but  the  defendant  then  and  there 
refused  to  do  anything  in  regard  to  the  matter,  and  then  and  there 
refused,  and  still  does  refuse,  to  return  to  plaintiff  said  sum  or  any  part 
thereof.**  Held,  that  this  sufficiently  shows  a  notice  to  defendant  of 
plaintiff's  election  to  rescind  the  contract,  and  an  offer  to  return  the  note 
and  mortgage. 

4.  No  formal  tender  of  the  thing  sold  is  necessary  when  the  vendor  refuses 

to  assent  to  a  rescission  of  the  sale  and  repay  the  purchase  money. 

5.  The  omission  of  the  complaint  to  state  that  the  plaintiff  is  ready  and  will- 

ing to  restore  the  note  and  mortgage  to  defendant,  does  not  render  it 
liable  to  a  demurrer  ore  tenus;  but  plaintiff  will  be  required  to  prove  on 
the  trial  that  he  is  in  a  condition  to  make  sudi  restoration,  and  should 
make  it  then  and  there. 

APPEAL  from  the  Circuit  Court  for  Fond  du  Lao  County. 

Tlie  case  is  thus  stated  by  Mr.  Justice  Taylob: 

"This  action  was  brought  to  recover  the  money  paid  to  do 
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fendant  for  a  note  and  mortgage  purchased  from  him  by  the 
plaintiflf,  upon  the  ground  of  fraud  and  misrepresentation  on 
defendant's  part,  in  the  sale  thereof.  The  oomplaint  alleges 
that  the  defendant  was  the  owner  and  holder  of  a  certain  note, 
and  a  mortgage  which  was  given  to  secure  the  payment  thereof, 
setting  out  the  note,  which  is  dated  May  22,  1873,  and  is  for 
$500,  payable  five  years  from  its  date,  with  interest  payable  an- 
nually at  ten  per  cent,  after  July  1, 1873.  The  mortgage  was 
upon  a  certain  lot  of  land  therein  described,  containing  62  1-10 
acres,  situate  in  Winnebago  county.  The  note  and  mortgage 
were  made  by  one  J.  W.  Sanders.  The  complaint  then  al- 
leges that  the  mortgagor,  on  June  9,  1873,  sold  to  one  H.  B. 
Jackson,  twenty- two  acres  of  said  mortgaged  premises;  that 
the  defendant,  for  the  consideration  of  $125  then  paid  to  him, 
released  said  twenty-two  acres  from  the  lien  of  said  mortgage; 
and  that  the  $125  so  received  by  the  defendant  was  indorsed 
by  him  upon  said  note  of  $500;  that  afterwards,  and  «n  April 
20, 1877,  at  the  request  of  the  defendant,  the  plaintiff  bar- 
gained with  defendant  for  the  purchase  of  said  note  and  mort- 
gage, and  purchased  the  same  from  him  for  the  sum  of 
$403.91.  It  then  alleges  that  at  the  time  of  such  purchase  of 
said  note  and  mortgage,  plaintiff  had  no  knowledge  of  the  deal- 
ings between  Sanders  and  Jackson,  nor  of  the  execution  by 
defendant  of  said  release  or  satisfaction  of  said  mortgage  upon 
that  portion  of  said  land  so  conveyed  by  Sanders  to  Jackson ; 
that,  being  so  possessed  of  said  note  and  mortgage,  on  said 
20th  day  of  April,  1877,  defendant  *  wrongfully  and  injuri- 
ously contriving  and  intending  to  defraud  and  injure  the 
plaintiff,  falsely,  fraudulently  and  deceitfully  pretended  and 
represented  to  plaintiff,  and  by  fraud  induced  plaintiff  to  be- 
lieve and  suppose,  that  said  note,  so  reduced  in  amount  by 
said  credit  or  indorsement  upon  it,  was  secured  by  said  mort- 
gage upon  the  whole  of  the  land  described  in  said  mortgage; 
and  wrongfully  and  fraudulently  concealed  from  plaintiff  the 
fact  that  he,  the  said  defendant,  had  released  a  large  part  or 
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portion  of  the  land  described  in  said  mortgage;'  that,  not 
knowing  that  defendant  had  execnted  said  release  or  satisfac- 
tion of  said  mortgage  upon  that  portion  of  the  land  conveyed 
by  Sanders  to  Jackson,  and  relying  upon  the  representations  of 
defendant  that  all  the  land  described  in  the  mortgage  was  a 
security  for  the  unpaid  balance  on  said  note,  plaintiff  was 
thereby  induced  to  purchase  said  note  and  mortgage  of  the  de* 
fendant,  and  then  and  there  paid  to  him  $403.91  as  and  for 
the  price  and  value  of  said  note  and  mortgage;  that  because 
of  the  execution  of  said  release  or  satisfaction  as  to  a  portion 
of  the  land  *  said  mortgage  became  thereby  and  was  of  much 
less  value,  and  said  note  became  and  was  of  mnch  less  value, 
than  they  would  have  been  had  not  said  release  been  executed 
as  aforesaid;  and  that  said  note  and  mortgage  thereby  became 
of  little  value  to  the  plaintiff,  and  thereby  the  plaintiff  has  lost 
all  the  benefit  and  advantage  which  he  might  and  would  have 
derived  from  the  purchase  as  aforesaid  of  said  note  and  mort- 
gage, had  said  representation  been  true,  and  as  represented  to 
him  by  the  said  defendant;'  and  that  ^as  soon  as  plaintiff 
ascertained  that  the  said  representations  were  not  true,  to  wit, 
on  or  about  the  20th  day  of  September,  1879,  he  went  to  the 
defendant  for  the  purpose  of  demanding  of  him  a  return  of 
the  $403.91,  paid  by  plaintiff  to  defendant  as  aforesaid,  and  to 
return  to  him,  the  said  defendant  said  note  and  mortgage;  but 
the  defendant  then  and  there  refused  to  do  anything  in  regard 
to  the  matter,  and  then  and  there  refused,  and  still  ref nses,  to 
return  to  plaintiff  said  snm,  or  any  part  thereof.'  Judgment  is 
therefor  demanded  against  the  defendant  for  the  said  snm  of 
$403.91,  with  interest  from  the  20th  day  of  April,  1877,  etc. 

"  To  this  complaint  the  defendant  answered  a  general  denial. 

"The  case  was  placed  upon  the  calendar  after  due  notice  of 
trial,  and  was  called  for  trial  in  its  order  upon  the  calendar. 
Upon  the  trial,  the  respondent  objected  to  the  introduction  of 
any  evidence  in  the  case,  on  the  ground  that  the  complaint 
did  not  state  facts  soflScient  to  constitute  a  cause  of  action; 
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the  objection  was  sustained,  and  judgment  entered  dismissing 
the  complaint  with  costs;  and  plaintiff  appealed  from  the 
judgment" 

For  the  appellant  there  was  a  brief  by  W.  W.  D.  Tv/mer^ 
his  attorney,  and  Geo.  E.  Sutherland^  of  counsel,  and  oral 
argument  by  Mr.  StUherland. 

CAae.  W.  Felker^  for  the  respondent. 

Tayloe,  J.  It  will  be  seen  by  the  complaint  that  the  ap- 
pellant seeks  to  rescind  a  contract  of  purchase,  and  recover 
back  from  the  respondent  the  purchase  money  of  the  note  and 
mortgage,  basing  his  rescission  upon  the  ground  of  the  alleged 
fraudulent  representations  and  concealment  on  the  part  of  the 
respondent  of  the  fact  that  twenty-two  acres  of  the  land  de- 
scribed in  the  mortgage  had  been  released  by  the  respondent 
before  the  sale  thereof  to  the  appellant. 

The  learned  counsel  for  the  respondent  insists  — fir%t^  that 
the  complaint  does  not  show  that  the  appellant  was  injured  by 
the  alleged  fraudulent  representations  and  concealment  of  the 
respondent,  and  so  fails  to  state  any  reason  for  a  rescission  of 
the  contract;  sndsecondj  that  it  fails  to  show  that  he  returned 
or  offered  to  return  the  note  and  mortgage  to  the  respondent 
before  the  action  was  commenced,  and  in  that  respect  fails  to 
show  him  in  a  position  to  demand  his  purchase  money  back. 

"We  are  inclined  to  hold  that  after  answer,  upon  an  objection 
taken  for  the  first  time  to  its  sufiiciency,  the  complaint  is 
sufficient  in  both  respects.  In  the  case  of  Uazleton  v.  Union 
Bank,  32  Wis.,  34r-43,  Justice  Lyon,  in  delivering  the  opinion, 
says:  ^^The  rule  is  well  settled  that  a  greater  latitude  of  pre- 
sumption may  be  indulged  in  to  sustain  a  complaint  where  the 
objection  that  it  does  not  state  a  cause  of  action  is  taken  for  the 
first  time  at  the  trial,  and  after  an  issue  of  fact  has  been  taken 
upon  it  by  answer,  than  where  the  same  objection  is  taken 
by  demurrer."  The  same  rule  was  stated  in  TeeUhomv.  Hull, 
30  Wis.,  162-167;  Hamlin  v.  Eaigkt,  32  Wis.,  238-242;  Luth- 
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eran  Evangelical  Church  v.  Oristgau^  34  Wis.,  328;  John- 
son V.  Ashland  Lumber  Co.j  45  Wis.,  119;  Johannes  v. 
ToungSy  id.,  448;  Wittmann  v.  Watry^  id.,  493.  Under  the 
rale  established  by  the  cases  cited,  we  think  the  complaint 
snfficiently  alleges  that  the  respondent  was  guilty  of  making 
either  a  fraudulent  representation  or  a  fraudulent  concealment 
of  the  fact  that  a  part  of  the  property  described  in  the  mort- 
gage had  been  released  before  the  date  of  the  sale,  and  that 
such  fraud  was  injurious  to  the  appellant. 

The  allegations  of  the  complaint  show,  as  a  matter  of  fact, 
that  the  mortgage  was  of  less  value  as  a  security  after  the  re- 
lease of  the  twenty-two  acres  than  it  was  before  such  release. 
It  alleges  that  the  twenty- two  acr^s  were  in  fact  sold  for  $125; 
and  it  is  a  fair  inference  that  the  mortgage  as  a^security  was 
at  least  worth  as  much  less  as  the  value  of  the  land  sold  and 
released.  But  in  addition  to  this,  there  is  a  positive  allega- 
tion in  the  complaint  that,  by  reason  of  the  release  of  the 
twenty-two  acres,  "  the  mortgage  became  thereby  and  wafi  of 
much  less  value,  and  that  said  note  became  and  was  of  less 
value,  than  they  would  have  been  had  not  said  release  been 
executed,  and  that  said  note  and  mortgage  thereby  became  of 
little  value  to  the  pfaintiflr,  and  thereby  the  plaintiff  has  lost 
all  the  benefit  and  advantage  which  he  might  and  would  have 
derived  from  the  purchase  of  said  note  and  mortgage." 

If  it  be  necessary,  in  order  to  entitle  a  party  who  has  been 
induced  to  make  a  purchase  of  a  note  and  mortgage  or  any 
other  property  by  the  false  and  fraudulent  representations  of 
his  vendor,  to  show  that  he  has  been  damaged  in  fact  by  such 
false  representations,  in  order  to  entitle  him  to  rescind  the 
contract  and  recover  back  the  purchase  money,  it  would  seem 
that  the  allegations  above  quoted  from  the  complaint  clearly 
show  such  damage.  Certainly,  if  his  note  and  mortgage  were 
still  well  secured,  notwithstanding  the  release,  then  the  plaint- 
iff could  not  have  truthfully  made  the  statement  '^  that  he  had 
lost  all  the  benefit  and  advantage  which  he  might  and  would 
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have  derived  from  the  purchase  of  said  note  and  mortgage." 
The  only  legitimate  benefit  and  advantage  he  could  derive 
from  the  purchase  of  the  note  and  mortgage  would  be  to  re- ' 
ccive  upon  the  same  the  amount  secured  thereby,  with  interest; 
and  if,  by  reason  of  the  release,  he  was  unable  to  secure  the 
payment  of  that  amount,  then  he  was  damaged  by  such  re- 
lease. Upon  this  point,  though  the  allegations  are  quite 
general,  yet,  under  the  rule  above  quoted,  they  are  quite  suffi- 
cient to  show  that  the  appellant  has  sustained  damage  by  reason 
of  the  release  of  the  twenty-two  acres  before  his  purchase,  and 
that  by  reason  of  such  release  he  would  be  unable  to  collect 
the  amoant  due  upon  the  same. 

CTpon  the  second  point  W^  think  the  allegations  of  the  com- 
plaint are  sufficient.  The  rnle  as  to  the  rescission  of  contracts, 
stated  by  Leake  in  his  Digest  of  the  Law  of  Contracts,  is 
as  follows:  "The  fact  that  the  contract  was  induced  by  fraud 
gives  the  party  defrauded  the  right,  on  discovering  the  fraud, 
to  elect  whether  he  will  continue  to  treat  the  contract  as  bind- 
ing, or  avoid  it;  but  the  contract  continues  valid  until  he 
has  determined  his  election  by  avoiding  it."  "  He  mnst  deter- 
mine his  election  to  rescind  by  express  words  to  that  effect, 
or  by  some  unequivocal  act,  under  circumstances  which  render 
such  words  or  act  binding."  The  complaint  in  this  action 
states  that,  as  soon  as  the  appellant  ascertained  that  he  had 
been  defrauded  in  the  purchase  of  the  note  and  mortgage, 
he  immediately  went  to  the  respondent  "for  the  purpose  of 
demanding  of  him  a  return  of  the  $403.91  so  paid  by  the 
appellant  to  the  respondent,  and  to  return  to  him  the  said 
note  and  mortgage;  but  the  respondent  then  and  there  refused 
to  do  anything  in  regard  to  the  matter,  and  then  and  there 
refused,  and  still  does  refuse,  to  return  to  plaintiff  said  sum 
or  any  part  thereof."  It  is  true,  this  allegation  does  not  state 
in  express  words  that  the  appellant  offered  to  return  the  note 
and  mortgage  to  the  respondent,  but  we  think  it  is  fairly  to 
be  inferred  from  the  language  used  that  he  did  make  such 
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offer.  He  says  he  went  to  the  respondent  for  the  purpose  of 
making  snch  offer  and  to  demand  his  money  back,  and  that 
the  respondent  ref nsed  to  do  anything  in  regard  to  the  matter, 
and  "then  and  there  refused,  and  still  does  refuse,  to  return 
the  money  or  any  part  thereof.'*  The  refusal  of  the  respond- 
ent to  do  anything  about  the  matter,  and  to  return  the  money 
or  any  part  thereof,  clearly  implies  that  he  was  requested  by 
the  appellant  to  do  something  about  it  and  to  return  the 
money. 

In  order  to  rescind  a  contract  by  a  purchaser,  when  a  ground 
for  rescission  exists,  it  is  not  necessary  to  make  any  formal 
tender  of  the  property  held  by  the  purchaser;  it  is  sufficient 
to  offer  to  make  return  of  the  same  (see  Van  Trott  v.  Wiese, 
36  Wis.,  439-448;  ""Mann  v.  Stowelly  3  Pin.,  220);  and  if  the 
vendor  refuses  to  receive  the  property  back  and  return  the 
purchase  money,  or  do  anything  except  to  keep  what  he  has, 
DO  formal  tender  of  the  property  is  necessary.  The  right  of 
the  vendor  to  have  the  property  formally  tendered  is  waived' 
by  his  refusal  to  accept  it  in  advance. 

In  Wright  v.  Toung^  6  Wis.,  127,  this  court  say:  "In  this 
case  the  appellant  has  from  the  outset  resisted  the  performance 
of  the  contract,  and  insisted  that  it  was  not  binding  on  him. 
Any  tender  to  him,  while  occupying  this  ground  of  defense, 
would  have  been  an  idle  ceremony."  So,  in  the  case  at  bar,  the 
respondent  insists  that  the  appellant  has  no  right  to  rescind 
the  contract,  and  refuses  to  return  the  purchase  money,  or  any 
part  thereof.  By  taking  that  position  he  relieves  the  appel- 
lant  from  making  any  formal  tender  of  the  note  and  mortgage. 
The  appellant  has  done  all  that  is  necessary  to  maintain  his 
action  when  he  shows  that  he  has  offered  to  return  what  he 
had  received  upon  the  contract,  and  that  the  respondent  has 
refused  to  receive  it  and  return  the  purchase  money.  The  fol- 
lowing cases  hold  the  same  rule:  Bdcine  Co.  Bank  v.  Keep^ 
13  Wis.,  209-214;  Corhitt  v.  Stonemetz,  15  Wis.,  170-172; 
Vol.  LI V— 26 
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Mc  Williams  v.  Brookens^  89  Wis.,  334;  CunningJiam  v. 
Brown^  44  Wis.,  72. 

If  the  vendor  in  such  case  is  ready  to  rescind  on  his  part, 
then  it  becomes  necessary  for  the  purchaser  to  tender  and  re- 
turn to  the  vendor  all  he  has  received  under  the  contract. 
When  the  vendor  refuses  to  do  anything  in  the  matter,  and 
the  vendee  brings  his  action  to  recover  the  purchase  price,  he 
must  prove  on  the  trial  that  he  is  in  a  condition  to  restore  to 
the  vendor  what  he  received  upon  the  contract,  and  should 
make  restoration  upon  the  trial.  If  the  purchaser  of  a  horse 
«eeks  to  rescind  the  contract  for  the  fraud  of  the  vendor,  he 
miist,  before  suit  brought,  notify  the  vendor  that  he  elects  to 
rescind  the  contract,  and  offer  to  return  the  horse;  but  if  the 
vendor  refuses  to  do  anything  about  the  matter,  he  must  keep 
the  horse  for  the  vendor,  and  subject  to  his  order,  and  must, 
upon  the  trial,  show  that  the  horse  is  subject  to  the  order  of 
the  vendor.  The  complaint  would  have  been  more  formal  if  it 
had  stated  that  the  appellant  was  then  ready  and  willing  to 
return  the  note  and  mortgage  to  the  respondent;  but  we  do 
not  think  this  statement  so  essential  as  to  make  the  complaint 
the  subject  of  a  demurrer  ore  tenvs  on  the  trial. 

The  plaintiff's  right  to  bring  an  action  to  recover  back  the 
purchase  money  which  has  been  wrongfully  obtained  from  him 
on  a  sale  of  property  which  has  been  delivered  to  him,  is  per- 
fect when  he  has,  upon  the  discovery  of  the  firaud,  promptly 
notified  the  vendor  that  he  elects  to  rescind  the  contract  and 
offers  to  return  the  property  purchased;  and  possibly,  when 
the  vendor  does  not  in  terms  refuse  to  recognize  his  right  to 
have  the  contract  rescinded,  he  must  make  a  formal  tender  of 
the  property  received  by  him;  and  when  the  vendor  refuses 
iibsolutely  to  refund  the  purchase  money,  or  absolutely  refuses 
to  recognize  the  vendee's  right  to  rescind,  no  formal  tender  is 
necessary,  and  notice  of  his  determination  to  rescind  the  con- 
tract on  account  of  the  fraud,  and  an  offer  to  return  the  prop- 
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erty  purchased,  are  sufficient  to  enable  him  to  maintain  his 
action.  All  the  rights  of  the  vendor  in  such  case  can  be  pre- 
served upon  the  trial  by  requiring  the  plaintiff  to  show  that  he 
is  able  and  willing  to  return  the  property  purchased,  and  he 
may  be  required  before  judgment  to  place  the  property  where 
the  defendant  can  obtain  possession  of  the  same.  See  Clough 
V.  London  <&  N.  W.  Railway ^  L.  R,  7  Exch.,  26;  NelUa  v. 
Bradley^  1  Sandf.,  660;  Coghill  v.  Boring^  15  Cal.,  213. 

Under  the  decisions  of  this  court  the  plaintift'  might  have 
brought  an  action  in  form  for  money  had  and  received  by  the 
defendant  for  the  plaintiff's  use,  without  setting  out  any  of 
the  facts  upon  which  his  right  of  action  depended;  but  upon 
the  trial  he  would  be  compelled  to  show  the  fraud  of  the  de- 
fendant in  the  sale  of  the  note  and  mortgage,  and  his  offer  to 
return  the  note  and  mortgage  before  action  brought,  in  order 
to  entitle  him  to  judgment  See  Mann  v.  Stowdlj  8  Pin., 
220;  Simmons  v.  Putnam^  11  Wis.,  193;  Orannisv.  Hooker^ 
29  Wis.,  65.  We  think  if  the  appellant  proves  the  allegations 
of  his  complaint,  when  construed  liberally  in  accordance  with 
the  rule  above  stated,  he  would  be  entitled  to  recover  the  pur- 
chase money  paid  for  the  note  and  mortgage,  for  the  reason 
that  it  was  obtained  by  fraud,  which  was  injurious  to  the  ap- 
pellant, and  that  the  rights  of  the  respondent  can  be  preserved 
by  requiring  the  appellant  to  bring  the  note  and  mortgage 
into  court  on  the  trial  and  execute  an  assignment  thereof  to 
the  respondent    . 

By  the  Court. — The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  for  a  new  trial. 
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LtLB   vs.    DcLLINaEB. 

February  1— March  14, 188$, 

Judgment  on  verdieL 

The  judgment  of  the  circuit  court  affirming  the  judgment  of  a  justice^s 
court  (where  there  was  no  trial  de  novo)  affirmed  here  on  the  ground  that 
there  was  eridonce  to  sustain  it 

APPEAL  from  the  Circuit  Court  for  I^ond  du  Lao  County. 

The  case  is  thus  stated  by  Mr.  Justice  Cassodat: 

"  The  undisputed  evidence  shows  that  the  defendant,  by  an 
instrument  in  writing,  appointed  the  plaintiflf  as  his  agent  for 
the  sale  and  renting  of  a  house  and  lot  here  in  question,  and  also 
of  another  house  and  lot,  at  prices  named,  but  expressly  stipu- 
lated *that  in  case  the  defendant  found  his  own  customer  the 
plaintiff  should  have  no  fee.  The  renting  was  effected  through 
John  Pearson  and  Mr.  Bishop,  father  of  Mrs.  Carpenter,  both 
acting  for  and  in  her  behalf.  During  the  negotiation  for  rent- 
ing, Pearson  and  Bishop  each  inquired  the  price,  and  were  in- 
formed by  the  plaintiff  that  it  was  $500,  and  the  plaintiff  finally 
offered  it  to  them  for  Mrs.  Carpenter  for  $450.  Subsequently 
the  house  and  lot  were  purchased  by  William  E.  Field  for 
$400,  in  behalf  of  Mrs.  Carpenter.  This  action  was  brought 
in  justice's  court  to  recover  $13.50  commissions  on  such  sale, 
but  the  judgment  was  for  the  defendant.  From  that  judgment 
the  plaintiff  appealed  to  the  municipal  court  of  Bipon,  from 
which  the  cause  was  removed  to  the  circuit  court  for  Fond  du 
Lac  county,  where  the  judgment  of  the  justice's  court  was 
affirmed.     From  that  judgment  this  appeal  is  brought." 

For  the  appellant  there  was  a  brief  by  TF.  W.  D.  Turner^  his 
attorney,  with  Oeo.  E.  Sutherland^  of  counsel,  and  oral  argu- 
ment by  Mr.  Sutherland. 

The  cause  was  submitted  for  the  respondent  on  the  brief  of 
E.  L.  BunaU. 
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Ca88oda7,  J.  There  is  evidenoe  tending  to  show  that  after 
the  plaintiff,  as  agent  of  the  defendant,  had  rented  the  honse 
and  lot  to  Mrs.  Carpenter,  William  E.  Field,  acting  for  her, 
purchased  the  same  of  the  defendant,  personally,  and  that  the 
plaintiff  had  nothing  to  do  with  such  purchase,  nor  any  of 
the  negotiations  leading  to  the  same.  This  testimony,  and  the 
express  written  stipulation  that  the  plaintiff  should  ^^  have  no 
fee"  in  case  the  defendant  found  his  "own  customer,'*  seem 
to  be  sufficient  to  sustain  the  judgment  of  the  circuit  court; 
and  the  same  is  therefore  affirmed. 

By  the  Court. — Judgment  affirmed. 


DuRKfiB  vs.  Fblton,  imp. 

Fdtruary  1  — March  li,  1882. 

EjscTiCENT.  (1)  Proof  of  ouster  by  tenant  in  eomtn&n.  (2)  Amendment 
of  pleading  at  trial.  Withdrawal  of  admission.  ($)  Record  evidence 
construed. 

1.  In  ctjectment,  proof  that  defendant  claimed  to  have  a  deed  of  the  prem- 

ises, and  assamed  a  right  to  lease  them  and  to  collect  the  rents  and 
retain  them  to  his  own  use,  at  least  tends  to  show  an  ouster  of  the 
plaintiff. 

2.  Plaintiff  sned  to  recover  an  undivided  third  part  of  certain  premises,  by 

right  of  dower.  The  answer  alleged  that  parcels  x  and  y  of  the  prem- 
ises had  been  setoff  to  plaintiff  as  her  dower.  After  the  evidence  was 
closed,  defendant  was  permitted  to  amend  so  as. to  allege  that  only  par- 
cel X  had  been  set  off  as  dower,  and  parcel  y  as  homestead  (plaintiff*8 
homestead  right  being  lost  by  remarriage);  and  plaintiff  was  also  al- 
lowed to  amend  her  complaint  so  as  to  claim  a  life  estate  in  the  whole  of 
parcels  x  and  y,  instead  of  in  an  ondivided  third  of  the  whole  premises. 
Held^  that  there  was  no  error  in  allowing  the  amendment  to  the  answer, 
and  that,  after  soch  amendment,  defendant  was  not  bound  by  the 
admission  in  the  original  answer. 

3.  A  certain  report  of  commissioners  appointed  to  admeasure  p1aintiff*s 

dower,  etc.  (which  was  confirmed  by  the  coart),  construed  as  an  assign* 
ment  of  parcel  x  as  dower,  and  of  parcel  y  as  homestead. 


Digiti 


zed  by  Google 


406         STJPEEME  COURT  OF  WISCONSIN, 

Durkee  vs.  Felton,  imp. 

APPEAL  from  the  Circuit  Court  for  Fond  du  Lac  County. 

In  May,  1866,  J.  J.  Lefevre  died  seized  of  a  large  part  of 
Wock  3  in  the  village  of  Roseodale,  Fopd  dn  Lac  county,  in 
this  state;  and  he  left  surviving  him  his  widow  (who  in  1872 
married  one  Edward  Durkee,  and  appears  as  plaintiff  in  tliis 
action  under  the  name  of  Hattie  A.  Durkee\  and  two  chil- 
dren, William  Lefevre  and  a  daughter,  who  appears  as  defend- 
ant in  this  action  under  the  name  of  Cora  Z>.  Felton.  In 
September,  1866,  the  widow  filed  her  petition  in  the  probate 
court  of  said  county,  stating  that,  at  the  time  of  his  death, 
said  J.  J.  Lefevre  was  seized  of  an  estate  in  fee  simple  in  the 
S.  E.  \  of  the  S.  W.  \  of  sec.  9  in  the  town  of  Springvale  in 
Fond  du  Lac  county;  and  asking  to  have  her  dower  in  said 
estate  assigned.  It  appears  that  commissioners  were  there- 
upon appointed  by  said  probate  court  for  the  purpose  of  as- 
signing such  dower;  and  they  reported  as  follows:  "  We,  the 
commissioners  appointed,  etc,  for  the  purpose  of  partitioning 
and  adn^e^nring  and  setting  apart  by  metes  and  bounds  the 
dower  of  Hattie  A.  Lefevre,  the  widow  of  the  said  J.  J. 
Lefevre,  deceased,  do  hereby  make  our  report  and  returns  to 
the  said  county  court,  containing  a  description  of  our  said 
doings,  to  wit:  one-third  of  the  north  side  of  the  S.  E.  \  of 
the  8.  W.  \  of  sec  9,  town  15  north,  of  range  15  east,  and 
descrilied  by  ptakes  set  on  the  east  and  west  lines  of  said  forty, 
said  stakes  setting  26  rods  and  11  feet  from  the  northwest  cor- 
ner and  the  northeast  corner  of  said  forty;  also  the  homestead 
and  home  in  the  village  of  Bosendale  in  said  county,  in  block 
3,  lots  20  and  21,  and  described  as  follows:  commencing  at  the 
southeast  corner  of  lot  20,  5  rods  and  8  feet  north,  thence  7 
rods  and  6i  feet  west,  thence  south  5  rods  and  8  feet,  thence 
east  7  rods  and  6^  feet,  to  the  place  of  beginning,  making 
about  bne-quarter  of  an  acre;  also  one- third  of  the  orchard, 
described  as  follows:  commencing  at  a  point  7  rods  and  6^ 
feet  w,est  of  the  southeast  corner  of  the  said  lot  20,  running 
thence  west  48  feet  and  8  inches,  thence  north  5  rods  and  8 
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feet,  thence  east  48  feet  and  8  inches,  thence  south -5  rods  and 
8  feet,  to  the  place  of  beginning;  also  a  piece  of  land  in  said 
block,  on  the  east  side  of  lots  22  and  25,  commencing  at  the 
west  line  of  lot  21  in  said  block,  5  rods  and  8  feet  from  the 
south  line  of  said  lot,  running  thence  north  to  the  north  line 
of  said  lot  25,  thence  west  3  rods,  9  feet  and  11  inches,  thence 
south  10  rods  and  4  feet,  thence  east  3  rods,  9  feet  and  11 
inches,  to  the  place  of  beginning,  containing  about  thirty- 
eight  rods  and  two  feet."  This  report  appears  to  have  been 
confirmed  by  the  probate  court 

The  parcel  of  land  described  in  the  foregoing  report  as  "  the 
homestead,"  being  a  tract  in  the  southeast  corner  of  said  block 
3,  7  rods  6i  feet  in  length  (from  east  to  west)  by  5  rods  and  8 
feet  in  breadth,  will  be  herein  designated  as  parcel  A.  The 
parcel  described  as  "  one-third  of  the  orchard,"  and  Which  im- 
mediately adjoins  parcel  A  on  the  west,  will  be  herein  desig- 
nated as  parcel  B.  The  last  parcel  of  land  described  in  the 
report  as."  on  the  east  side  of  lots  22  and  25,"  will  be  herein 
designated  as  parcel  C.  Its  south  boundary  is  in  large  part 
identical  with  the  north  boundary  of  parcel  B,  but  runs  farther 
to  the  west. 

The  action  was  commenced  February  19, 1877,  against  Cora 
D.  Felton  and  two  other  persons.  The  complaint  alleged  that  at 
the  tiraaof  his  death  J.  J.  Lefevre  was  seized  in  fee  simple  of 
lands  in  the  village  of  Rosendale,  described  as  follows:  "  Com- 
mencing at  the  southeast  corner  of  block  3  of  said  village  plat, 
running  thence  north  5J  rods,  thence  west  8  rods,  thence  north 
lOi  rods,  thence  west  8  rods,  thence  south  16  rods,  thence 
east  16  rods,  to  the  place  of  beginning;  also  a  strip  three 
rods  in  width  off  the  north  side  of  lots  26  and  27  in  said 
block  3."  Besides  the  three-rod  strip  last  mentioned,  the 
tract  here  described  includes  the  whole  of  parcels  A,  B  and  0 
above  described,  and  also  all  of  said  block  3  lying  west  of  par- 
cels B  and  0,  which  contains  apparently  nearly  one-half  of  an 
acre.     The  complaint  further  alleged  that  plaintiff  was  enti- 
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tied  to  a  life  estate  ''  in  one  undivided  third  part  of  said  lands 
and  premises,  as  her  reasonable  dower,"  and  to  the  immediate 
possession  therof ;  and  that  the  defendant  was  in  possession  of 
the  said  premises  and  unlawfully  withheld  the  same  from 
plaintiff,  to  her  damage  $200;  and  judgment  was  demanded 
in  accordance  with  these  averments. 

As  a  separate  cause  of  action,  the  complaint  alleged  that  the 
plaintiff  was  seized  of  an  estate  for  life  in  parcels  A,  B  and 
C  above  described;  that  she  was  entitled  to  -the  immediate 
possession  of  said  lands,  "  the  same  being  her  legal,  just  and 
reasonable  dower  in  the  lands  described  in  the  first  cause  of 
action  herein;"  and  that  the  defendants  were  in  possession  of 
said  lands  and  unlawfully  withheld  the  same  from  plaintiff, 
to  her  damage  $200;  and  judgment  was  demanded  in  accord- 
ance with  these  averments. 

The  answer  of  Cora  D.  Felton  to  the  first  cause  of  action, 
after  averments  to  show  that  William  Lefevre  was  a  necessary 
party  defendant  thereto,  alleged,  in  substance,  that  parcels 
A,  B  and  0  above  described  had  been  duly  assigned  to  the 
plaintiff  in  November,  1866,  by  the  proper  county  court,  as  her 
dower  in  the  premises  described  in  said  first  cause  of  action; 
that  such  assignment  had  been  recorded  in  the  office  of  the 
register  of  deeds  of  the  proper  county,  and  had  never  been  re- 
versed on  appeal;  and  that  said  defendant  had  never  been  in 
possci^sion  of  any  part  of  said  dower  premises,  nor  had  she 
withheld  possession  of  any  part  thereof  from  the  plaintiff. 
For  a  further  answer,  by  way  of  counterclaim,  it  was  alleged 
that  the  defendant,  in  order  to  protect  her  interests  as  owner 
in  fee  simple  in  reversion  of  one  undivided  half  of  the  lauds 
described  in  plaintiff's  first  cause  of  action,  had  been  com- 
pelled to  pay  $100  of  taxes  on  the  one-third  part  of  said  land 
which  plaintiff  claimed  was  her  dower  interest,  plaintiff  hav- 
ing  neglected  to  pay  such  taxes.  It  is  also  alleged  that  plaint- 
iff, as  widow  of  J.  J.  Lefevre,  was  entitled  upon  his  death  to 
a  life  interest  in  the  whole  of  parcel  A  alx)ve  described,  which 
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was  the  homestead  of  said  Lefevre  until  his  death;  that  plaint- 
iff possessed  the  same  as  her  homestead  from  said  Lefevre's 
death  until  about  February  1,  1872,  but  neglected  to  pay  any 
of  the  taxes  assessed  thereon;  and  that,  in  order  to  protect  her 
reversionary  interest  in  said  parcel  A,  said  defendant  had  been 
obliged  to  pay  taxes  to  the  amount  of  $100. 

In  answer  to  the  second  cause  of  action  stated  in  the  com- 
plaint, said  defendant,  after  averments  showing  that  William 
Lefevre  was  a  necessary  party  defendant  thereto,  denied  that 
she  was  in  possession  of  the  premises  at  the  commencement  of 
the  action,  or  had  withheld  possession  of  any  part  thereof 
from  the  plaintiff.  As  to  parcel  A  above  described,  she  al- 
leged that  plaintiff  had  not  had  any  title  thereto  or  right  of  pos- 
session thereof  since  February,  1872,  by  reason  of  her  marriage 
in  or  about  the  month  of  January  of  that  year  to  Edward 
Durkee.  The  answer  further  set  up  a  counterclaim  for  taxes 
paid  by  defendant  upon  plaintiff's  dower  interest  in  the  land 
described  in  the  second  cause  of  action,  and  also  a  claim  for 
permanent  and  valuable  improvements  put  upon  said  land  by 
said  defendant  in  good  faith. 

In  April,  1880,  the  answer  was  amended  so  as  to  allege  that 
Cora  D.  Felton,  was  a  married  woman,  the  wife  of  Albert  N. 
Felton,  and  to  deny  generally  all  the  allegations  of  both  causes 
of  action  stated  in  the  complaint.  The  complaint  was  then 
amended  by  making  Albert  N.  Fenton  and  William  B.  Lefevre 
defendants,  and  charging  all  the  defendants  with  a  joint  un- 
lawful possession,  etc.  It  does  not  appear  that  the  new  de- 
fendants filed  any  answer. 

On  the  trial  of  the  cause  in  November,  1881,  the  plaintiff, 
being  required  on  motion  to  elect  under  which  count  of  the 
complaint  she  would  proceed,  elected  to  proceed  under  the 
first  After  the  plaintiff  had  introduced  her  evidence,  the  de- 
fendant Mrs.  Felton  moved  for  a  nonsuit  on  the  ground 
that  no  ouster  of  the  plaintiff  had  been  shown;  but  the  motion 
was  denied.  Said  defendant  was  then  permitted,  against 
plaintiff's  objection^  to  amend  her  answer  to  the  first  caus^  of 


Digiti 


zed  by  Google 


410  SUPREME  COURT  OF  WISCONSIN, 

Durkee  tb.  Felton,  imp. 

action  so  as  to  make  it  allege,  in  substance,  1.  That  by  the  pro- 
ceedings in  the  probate  court  in  1866,  parcels  B  and  C  above 
described  were  assigned  as  plaintiflE's  dower  in  all  of  the 
premises  mentioned  in  the  first  count  of  the  complaint,  except 
parcel  A.  2.  That  parcel  A  was  the  homestead  of  J.  J. 
Lefevre  at  the  time  of  his  death,  and  that  plaintiff  was  mar- 
ried in  1872,  to  Durkee. 

Said  defendant  then  put  in  evidence  the  records  relied  upon 
as  showing  an  assignment  of  dower,  etc.,  to  the  plaintiif  in 
1866.  Plaintiff  objected *to  the  evidence  upon  the  ground  that 
there  was  ''  an  express  admission  that  this  dower  had  been 
regularly  set  apart,  and  it  was  not  competent  now  to  contro- 
vert that  admission  by  introducing  this  proof."  The  objection 
was  overruled.  Said  defendant  then  offered  in  evidence  tlie 
record  of  a  sheriff's  deed,  dated  November  10, 1873,  cx)nveying 
to  one  L.  E.  Reed  nearly  the  whole  of  the  land  described  in 
the  first  count  of  the  complaint,  except  parcel  A  (the  home- 
stead); and  also  the  record  of  a  warranty  deed  of  the  same 
premises  from  said  Reed  to  Mtb.  Felton^  dated  November  19, 
1873.  Said  sherifi^s  deed  was  based  upon  the  foreclosure  of  a 
tax  certificate;  and,  upon  plaintiff's  objection  that  she  was  not 
a  party  to  such  foreclosure,  the  evidence  was  rejected.  Vari- 
ous tax  certificates  and  receipts  were  then  put  in  evidence. 
The  plaintiff  was  then  permitted,  against  defendant's  objection, 
to  amend  her  complaint  so  as  to  allege  that  she  was  seized  of 
an  estate  for  life  in,  and  was  entitled  to  the  immediate  posses- 
sion of,  the  whole  of  parcels  A,  B  and  C,  above  described, 
"the  same  being  her  legal,  just  and  reasonable  dower"  in 
the  lands  of  J.  J.  Lefevre,  deceased,  previously  described  in 
the  complaint,  and  that  the  same  had  been  duly  admeasured 
and  set  apart  to  her  as  dower.  The  amended  complaint  also 
increased  the  demand  for  damages  to  $600.  Mtb.  FeUon 
then  asked  leave  to  amend  her  answer  by  substituting  for  it 
the  answer  to  the  second  cause  of  action  originally  set  forth 
in  the  complaint;  but  the  motion  was  denied. 

The  court  instructed  the  jury  that  it  appeared  from  the  evi- 


Digiti 


zed  by  Google 


JANUAKY  TEEM,  1882.  411 

Durkee  vs.  Felton,  imp. 

denco  that  at  the  commencement  of  the  action  the  plaintiff  had 
an  estate  for  life  in  the  premises  described  in  the  last  amended 
complaint  [i.  a,  in  parcels  A,  B  and  C],  and  that  she  was.  en- 
titled to  the  possession  thereof  at  that  time,  and  still  continued 
to  be  so  entitled;  that  if  they  should  find  that  Mrs.  FeUoth^  at 
the  commencement  of  the  action,  unlawfully  withheld  posses- 
sion of  such  premises  from  the  plaintiff,  then  plaintiff  was 
entitled  to  recover  of  said  defendant  the  value  of  the  use  and 
occupation  of  said  premises  during  such  time  as  possession 
thereof  was  so  withheld,  not  exceeding  six  years  immediately 
preceding  the  commencement  of  the  action,  and  down  to  the 
time  of  the  trial,  less  any  sum  paid  by  said  defendant  as  taxes 
on  said  premises.  A  verdict  was  rendered  for  the  plaintiff  in 
accordance  with  these  instructions;  a  new  trial  was  refused; 
and  the  defendant  Mrs.  Felton  appealed  from  the  judgment. 

For  the  appellant  there  was  a  brief  by  C,  JL  Frederick^  her 
attorney,  with  T.  W.  Spenoe^  of  counsel,  and  oral  argument 
by  Mr.  Spence. 

Oeo.  E. ' Sviherlcmdy  for  the  respondent 

Cole,  0.  J.  There  certainly  .was  no  error  in  the  ruling  of 
the  court  below  refusing  to  nonsuit  because  there  was  no  suf- 
ficient proof  of  ouster  or  of  a  denial  of  the  plaintiff's  rights  ia 
the  premises.  The  defendant  claimed  to  have  a  deed  of  the 
property;  she  assumed  the  right  to  lease  it,  and  to  collect  and 
retain  the  rents  to  her  own  use.  These  acts  surely  amounted 
to  a  complete  denit^l  of  the  plaintiff's  rights  in  the  property, 
or,  at  least,  were  acts  from  which  a  jury  might  infer*an  intent  * 
on  the  defendant's  part  to  exclude  the  plaintiff  from  all  enjoy- 
ment of  the  premises.  The  record  in  this  case  is  quite  con- 
fusing, and  there  are  many  typographical  errors  in  the  printed 
case,  which  are  misleading.  If  we  fall  into  any  mistake  as  to 
what  was  done  on  the  trial,  the  blame  should  be  that  of  coun- 
sel for  presenting  a  case  in  this  manner,  rather  than  rest 
with  us. 

As  we  understand  the  case,  the  plaintiff  was  compiled  on 
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the  trial  to  elect,  and  did  elect,  to  proceed  for  the  intereet 
stated  in  the  first  cause  of  action  in  the  complaint.  That  was 
for  an  nndivided  third  part  of  the  premises  described.  The 
answer  of  the  defendant  was  to  both  causes  of  action.  To  es- 
tablish her  rip^ht  to  recover,  the  plaintiff  sought  to  avail  herself 
of  the  admissions  in  the  answer  that  there  had  been  an  ad- 
measuremerft  of  the  dower  by  commissioners  appointed  by  the 
county  court  sitting  in  probate,  and  that  the  premises  had  been 
set  off  to  the  plaintiff  as  and  for  dower.  As  a  matter  of  course, 
this  was  a  different  interest  from  that  originally  claimed  in 
the  complaint  While  the  motion  for  a  nonsuit  was  pending, 
the  defendant  asked  and  had  leave  to  so  amend  her  answer  as 
to  make  it  read,  "By  such  admeasurement  of  dower  and 
homestead  right,  there  was  set  off  to  the  plaintiff,  as  her  full 
dower  and  homestead  right  in  said  premises,  all  the  premises 
described  as  follows,"  etc.  When  the  report  of  the  commis- 
sioners was  offered  in  evidence  by  the  defendant,  the  plaintiff 
objected  to  the  same  because  it  was  incompetent  and  inadmis- 
sible under  the  pleadings,  there  being  an  express  admission  in 
the  answer  that  the  premises  had  been  regularly  set  apart  to 
the  plaintiff  as  dower,  and  that  this  admission  could  not  be 
countervailed  by  proof.  But  finally  the  plaintiff  amended  her 
complaint,  and  had  a  verdict  for  the  premises  as  specifically 
described  in  the  defendant's  original  answer. 

Now  it  is  insisted  that  the  defendant  was  bound  by  the  ad- 
missions  in  her  original  answer  to  the  effect  that  the  plaintiff 
was  entitled  to  the  entire  premises  as  dower  which  had  been 
assigned fto  her  by  the  commissioners  appointed  for  that  pnr- 
pose.  But  the  court  did  allow  the  answer  to  be  amended  in 
respect  to  the  premises  which  were  assigned  as  dower.  It 
seems  to  us  a  very  plain  proposition  that  it  was  entirely  com- 
petent for  the  court  to  allow  that  amendment.  There  is  no 
more  reason  for  holding  that  the  defendant  was  immutably 
bound  by  the  admissions  in  her  answer  as  to  what  was  assigned 
as  dower,  than  there  is  for  saying  that  the  plaintiff  could  only 
iQCover  that  precise  interest  in  the  premises  which  she  sued 
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for.  Bnt  in  fact  she  was  permitted  to  amend  her  complaint 
80  as  to  recover  an  entirely  different  interest.  Why  should 
the  amendment  to  the  pleading  be  allowed  in  the  one  case  and 
refused  in  the  other?  It  is  said  the  defendant  claimed  the 
bald,  naked  right  to  amend  her. answer  on  the  trial,  after  the 
close  of  the  plaintiff's  case,  by  denying  a  material  fact  which 
had  stood  admitted  in  the  answer  for  nearly  five  years.  But 
did  not  the  plaintiff  claim  and  exercise  the  same  right  at  the 
close  of  the  case?  Where  is  the  consistency  in  saying  that  the 
amendment  to  the  answer  came  too  late,  and  still  insisting 
that  the  plaintiff^s  amendment  of  her  complaint  was  right  and 
proper  nnder  the  circumstances?  Astute  counsel  may  see  rea- 
sons  for  a  distinction  in  the  cases,  but  to  our  minds  they  seem 
to  stand  on  the  same  grounds.  We  therefore  hold  that  the 
court  properly  allowed  the  answer  to  be  amended  in  respect 
to  the  dower  interest. 

The  next  inquiry  is  as  to  what  effect  should  be  given  the  re- 
port of  the  commissioners  which  was  offered  in  evidence,  and 
the  order  of  the  probate  court  approving  the  same.  Does 
that  report  assign  all  the  premises  therein  described  as  dower 
proper,  or  does  it  merely  assign  dower  in  a  part  and  a  home- 
stead right  in  the  residue?  We  have  no  doubt  bnt  the  latter 
is  the  correct  construction  to  be  given  the  report.  At  the  time 
these  proceedings  were  taken,  the  plaintiff,  as  widow,  was  en- 
titled to  the  homestead  of  which  her  husband  died  seized. 
She  made  application  to  the  probate  court  that  her  dower  be 
assigned  to  her.  The  guardian  of  the  minor  children  filed  a 
written  consent  that  commissioners  be  appointed  to  set  oft  her 
dower,  and  also  to  ''  set  off  the  homestead  and  house  to  said 
widow."  Doubtless  the  commissioners  acted  on  this  consent 
of  the  guardian,  and  intended  to  make  their  report  conform  to 
it  They  proceeded  and  set  aside  by  metes  and  bounds  certain 
tracts  of  land  as  her  dower.  They  also  set  aside  another  tract 
which  was  particularly  described  as  a  homestead.  What  was 
intended  to  be  assigned  as  dower  proper,  and  what  as  a  home* 
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stead  right,  might  have  been  more  falljset  forth;  bat  there  is 
no  difficulty  in  getting  at  the  real  meaning  of  the  report  The 
tract  which  is  described  as  being  the  homestead,  ^'  making 
abont  a  quarter  of  an  acre,"  was  to  remain  a  homestead, — 
should  be  treated  as  such, —  which  was  to  be  enjoyed  by  the 
plaintiff  so  long  as  she  remained  a  widow.  And  it  would  be 
doing  violence  to  the  language  of  the  report,  when  read  in  the 
light  of  surrounding  circumstances,  as  well  as  a  perversion  of 
the  facts  of  the  case,  to  hold  that  the  homestead  was  set  off  to 
the  plaintiff  as  dower,  or  that  the  dower  assigned  includes  such 
homestead.  Upon  this  point  we  fully  agree  with  the  defend- 
ant's counsel  that  nothing  of  the  kind  was  attempted  by  the 
commissioners,  and  that  the  true  construction  of  their  report 
is  that  certain  tracts  are  set  aside  as  dower  proper,  and  then 
the  homestead  proper  is  described  for  the  purpose  of  fixing 
its  limits.  This  is  our  understanding  of  the  report  of  the  com- 
missioners. This  view  works  a  reversal  of  the  judgment;  for 
it  appears  that  the  plaintiff  has  married  again.  Of  course  she 
has  lost  her  homestead  rights.  She  is  now  only  entitled  to  her 
dower  in  what  was  the  homestead  property.  The  judgment 
gives  her  possession  of  that  entire  property  for  her  natural 
life,  as  being  a  part  of  her  just  and  reasonable  dower  in  the 
lands  of  which  her  first  husband  died  seized.  The  learned 
circuit  court  ruled  that,  as  it  appeared  from  the  evidence  that 
the  plaintiff  had  a  life  estate  in  this  homestead  property,  as 
well  as  in  the  other  premises  described  in  the  last  amended 
complaint,  she  was  entitled  to  recover  that  interest  in  this 
action.  That  ruling  was  doubtless  founded  upon  the  report 
of  the  commissioners  to  which  we  have  referred.  But  as  we 
deem  that  construction  erroneous,  there  must  be  a  new  trial. 
By  the  Court, — The  judgment  of  the  circuit  court  is  re- 
versed, and  a  new  trial  ordered. 

Taylob,  J.)  took  no  part 
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February  7  —  March  14, 1882. 

Stattttb  Construed.    "  Unpaid  taxes  "  include  unpaid  special  assessments 
for  street  improvements, 

1.  The  term  "  unpaid  taxes,"  in  the  statute  regulating  settlements  between 

town  and  county  treasurers  (sec  1114,  R.  S.),  includes  unpaid  special 
assessments  for  street  improvements;  and  that  statute  is  applicable  to 
the  defendant  city,  under  its  charter  (Laws  of  1877,  ch.  29,  sections 
10,  14),  and  R.  S.,  sec.  4986. 

2.  Accordingly  the  defendant  ciiy  is  entitled  to  be  credited  by  the  couniy 

treasurer  with  the  amount  of  special  assessments  for  street  grading,  duly 
returned  delinquent  by  the  city  treasurer.  Finney  v.  Oshkosh,  20  Wis., 
209,  and  Jenks  v.  Baeine,  50  id.,  318,  distinguished. 

APPEAL  from  the  Circuit  Court  for  Sheboygan  County. 

The  complaint  alleged  that,*in  the  taxes  imposed  upon  cer- 
tain property  in  the  defendant  city,  in  1878,  returned  delin- 
quent by  the  city  to  the  county  treasurer,  and  credited  to  the 
former,  there  was  included  a  special  assessment  for  grading, 
charged  against  certain  lots,  amounting  to  $362.60;  that  this 
amount  was  charged  back  to  the  city  by  order  of  the  county 
board  of  supervisors,  and  apportioned  to  the  city  in  1880;  and 
that  the  city  refused  to  pay  the  same.  Judgment  for  that  sum 
and  for  certain  collection  fees,  was  demanded.  A  general 
demurrer  to  the  complaint  was  sustained ;  and  plaintiff  appealed 
from  the  order. 

J.  Q.  Adamsj  for  appellant,  contended,  among  other  things, 
that  sec.  1114,  E.  S.,  is  not  applicable,  and  is  inconsistent 
with  the  charter  of  the  defendant  city,  except  so  far  as  it  may 
apply  to  the  general  taxes.  It  provides  that,  upon  the  return 
of  the  delinquent  list  to  the  county  treasurer,  "  all  taxes  so  . 
returned  as  delinquent  shall  belong  to  the  county,  and  be  col- 
lected, with  the  interest  anil  charges  thereon,  for  its  use.''  But 
sec.  9,  ch.  XIII  of  the  charter  (ch.  254,  P.  &  L.  Laws  of  1868), 
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1  '  ' 

provides  that  the  amonnt  due  on  any  grading  certificate  shall 
be  collected  for  the  ase  and  benefit  of  the  holder  of  sach  cer- 
tificate, that  is,  for  the  use  and  benefit  of  the  contractor.  If, 
therefore,  the  provisions  of  sec.  1114,  R.  S.,  were  applied  to 
this  case,  it  woald  allow  the  city  to  take  property  that  it  did 
not  and  could  not  own,  and  convey  it  to  the  county  in  extin- 
guishment of  its  own  obligation  to  the  county;  and  the  county 
would  acquire  a  good  title  to  the  property  so  conveyed.  Such 
construction  of  the  statute  would  bring  it  in  direct  conflict 
with  sec.  13,  art  I  of  the  constitution.  Finney  v.  Oshkosh, 
18  Wis.,  209;  Jenks  v.  Racine^  50  Wis.,  318. 

Conrad  Krez^  for  the  respondent  argued,  among  other 
things,  that  it  was  the  duty  of  the  county  treasurer  to  give  to 
the  city  treasurer  credit  for  the  amount  in  question,  and  quoted 
the  opinion  of  the  circuit  judge  in  making  his  decision  upon 
the  demurrer,  as  follows: 

"The  demurrer  presents  theqflestion,  whether  the  treasurer 
of  the  city  is  entitled  to  credit  for  unpaid  special  assessments 
made  under  subch.  XIII  of  ch.  254,  P.  &  L.  Laws  of  1868,  on 
his  return  of  delinquent  taxes  to  the  county  treasurer.  Sea 
9  of  said  subch.  XIII  provides  that  if  the  amounts  of  such 
assessments  are  not  paid,- the  same  shall  be  assessed  upon  the 
lots  and  entered  upon  the  tax  roll  and  collected  for  the  use 
and  benefit  of  the  holder  of  such  certificate,  as  other  taxes  are 
collected  by  virtue  of  that  act  or  by  the  laws  of  this  state,  and 
further  provides  that  in  no  event  shall  the  city  be  liable  for 
the  payment  thereof. 

"The  special  assessment  is  made  alien  upon  the  land  by 
the  assessment  and  entry  upon  the  tax  roll.  The  only  provis- 
ions in  the  charter  relating  to  the  collection  of  such  assessments 
are  contained  in  sec.  6,  ch.  29,  Laws  of  1877,  which  takes  the 
place  of  subch.  XI  of  ch.  254,  P.  &  L.  Laws  of  1868. 

"Sec  10,  ch.  29  of  1877,  in  relation  to  special  assessments, 
requires  that  the  ^  treasurer  shall  collect  and  do  all  other  acts 
in  relation  thereto  in  the  same  manner  as  if  the  amount  thereof 
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were  a  general  tax.'  Sec  14  provides  that  '  if  any  taxes  men- 
tioned in  said  tax  roll  .  .  .  shall  remain  unpaid  either  on 
real  estate  or  personal  estate,  and  he  shall  be  unable  to  collect 
the  same,  he  shall  make  out  a  statement  of  the  taxes  so  re- 
maining unpaid,  .  .  .  [which]  with  the  affidavit  attached 
.  .  .  shall  be  called  the  delinquent  list,  and  it  shall  be 
his  duty  to  deliver  such  delinquent  list  to  the  treasurer  of  the 
county  .  .  .  and  pay  over  to  said  treasurer  all  moneys 
...  in  the  same  manner  as  required  by  law  of  town 
treasurers.'  The  tax  roll  includes  the  special  assessments,  and 
if  unpaid  must  be  included  in  the  delinquent  list  returned  to 
the  county  treasurer.  It  is  manifest  from  the  various  pro- 
visions of  the  charter  cited,  that  such  assessments  are  to  be 
collected  or  returned  as  other  taxes,  and  the  duty  of  the  city 
treasurer  in  relation  thereto  is  the  same. 

"The  supreme  court  of  this  state,  in  Dalrymple  v.  The 
City  of  Milwaukee,  53  Wis.,  178,  hold  that  assessments  of 
the  charactei*  in  question  are  taxes,  expressly  overruling  the 
New  York  cases  to  the  contrary.  See  also  Mc^  v.  Holdridge, 
23  Wis.,  93. 

"Therefore  the  charter  of  the  city,  if  it  does  not  in  terms 
expressly  incorporate  the  general  laws  of  the  state  in  reference 
to  the  return  of  the  delinquent  taxes  and  the  credit  to  be 
given  therefor,  contains  nothing  inconsistent  therewith;  and 
when  not  inconsistent  with  their  charters  the  Eevised  Statutes 
of  1878  apply  to  and  are  in  force  in  all  of  the  cities  of  the 
state.  Sec.  4986.  The  provisions  of  ch.  49,  R  S.  1878,  on 
taxation,  prescribe  the  duty  of  the  defendant's  treasurer,  for 
it  enacts  that  the  provisions  thereof  relative  to  towns  and 
town  treasurers  shall  apply  to  cities  and  the  treasurers  thereof 
when  the  same  are  applicable,  unless  otherwise  provided. 
Sec.  1151. 

"Sec.  1112  prescribes  what  taxes  shall  be  returned  as  delin- 
quent (commencing  substantially  with  the  language  used  in 
the  beginning  of  sec.  14,  ch.  29  of  1877);  and  sec.  1114  pro- 
VoL.  LIV— 27 
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vides  '  that  all  taxes  so  returned  as  delinquent  shall  belong  to 
the  county  and  be  collected  for  its  use,'  the  treasurer  to  be 
credited  with  the  amount  of  unpaid  taxes. 

"  The  city  by  the  return  of  its  treasurer  liaving  transferred  to 
the  county  the  duty  under  the  statute  of  enforcing  payment 
of  delinquent  taxes  on  lands,  also  passes  to  the  county  all  in- 
terest in  such  taxes  when  collected,  or  interest  in  the  land 
when  sold  for  non-payment  of  the  taxes,  and  should  be 
credited  with  the  amount  of  such  taxes,  paying  over  the 
balance  only  to  the  county.  Winchester  v.  Tozer^  24:  Wis., 
312;  Wolf  V.  Stoddardy  25  Wis.,  503.  See  also,  upon  con- 
struction of  the  city  charter,  State  ex  rel.  Saa/r  v.  Bund- 
hausen,  26  Wis.,  432. 

"  By  sec.  1114  it  is  expresslj'  provided  that  such  delinquent 
taxes  shall  belong  to  the  county  and  be  collected  for  its  use; 
and  such  section  is  applicable  to  cities  when  not  otherwise  pro- 
vided by  their  charters,  and  it  is  not  inconsistent  with  any  part 
of  the  defendant's  charter.  While  sec.  9  of  subch.  XIII,  ch. 
254,  P.  &  L.  Laws  of  1868,  makes  it  incumbent  upon  the  city 
to  collect  special  assessments  for  the  benefit  of  the  holder  of 
the  certificates,  it  does  not  impose  that  duty  upon  the  county; 
and  the  latter  cannot  bo  made  the  trustee  of  the  holder  with- 
out express  provision  of  law.  There  is  no  law  to  that  effect. 
Finney  v.  Oshkosh^  18  Wis.,  209,  is  not  applicable;  for,  by  the 
charter  of  the  city  of  Oshkosh  in  force  at  that  time,  the  city 
treasurer  did  not  make  a  return  of  delinquent  taxes  to  the 
county  treasurer,  but  the  city  treasurer  was  authorized  to 
make  sale  of  lands  for  delinquent  taxes  and  bid  in  for  the  city 
lands  not  bid  off  by  other  parties.  The  city  in  that  case  held 
the  certificate  oti  tax  sale,  whereas  now  the  same  is  owned  and 
held  by  the  county.  Sec.  17,  subch. '  XI,  ch.  254,  P.  &  L. 
Laws  of  1868,  is  no  longer  in  force,  having  been  repealed  by 
sec.  6,  ch.  29,  Laws  of  1877.  The  last  named  section  provides 
as.  follows:  *  The  subdivision  of  said  chapter  254,  designated 
therein  as  chapter  eleven,  is  hereby  amended  and  revised  to 
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read  as  follows:'  omitting  sec  17.  Where  a  later  statute  re- 
vises the  subject  matter  of  a  former  statute,  it  becomes  a  sub- 
stitute for  the  former,  and  works  a  repeal*  State  v.  Campbell^ 
44  Wis.,  529, and  cases  cited;  J^ire  Department  of  Oehkoek  «. 
TuUle,  48  Wis.,  91. 

<'  Sec  6,  ch.  29  of  1877,  is  a  substitute  for  snbch.  XI,  ch. 
254,  P.  &  L.  Laws  of  1868;  and  there  remains  no  power  in 
the  county  treasurer  to  return  certificates  to  the  city  treasurer, 
as  decided  in  Jenke  17»  Racine^  50  Wis.,  318,  under  a  provision 
similar  to  sec.  17. 

^^6o  far  as  appears  from  the  complaint,  no  proper  ground 
is  shown  for  charging  back  to  the  city  the  taxes  therein  spec- 
ified; and  for  aught  that  is  alleged,  the  county  may  have  sold 
the  lands  for  the  delinquent  taxes,  received  the  moneys  and 
suffered  no  damage. 

^'If  for  any  causes  mentioned  in  the  statute  the  taxes  are 
declared  illegal  by  the  courts,  or  by  resolution  of  the  county 
Wrd,  they  may  be  charged  back  to  the  city;  but  nothing  of 
that  kind  is  aVerred  or  suggested  in  the  complaint 

"While  the  burden  of  the  delinquent  list  is  thrown  upon 
the  county,  it  has  the  power  to  reimburse  itself  by  the  sale  of 
the  delinquent  lands;  and  if  the  taxes  are  found  to  be  illegal, 
its  interests  are  protected  by  the  right,  upon  refunding  the 
money  paid  to  the  holder  of  the  tax  certificate,  to  charge  the 
amount  back  to  the  town  or  city  which  was  allowed  credit 
therefor.  After  careful  examination,  I  am  of  the  opinion  diat 
the  demurrer  to  the  complaint  must  be  sustained.'' 

Lton,  if.  It  is  not  alleged  or  claimed  that  the  special 
assessment  or  tax  was  not  legally  levied,  or  that  it  is  not  a 
valid  charge  against  the  lots  upon  which  it  was  imposed.  The 
action  is  based  solely  upon  the  proposition  that  in  his  settle- 
ment with  the  city  treasurer  the  county  treasurer  should  not 
have  allowed  the  amount  of  the  grading  tax  or  assessment,  and 
therefore  that  the  county  had  a  valid  dalm  against  the  eity 
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for  the  samthus  improperly  credited  to  the  city.  The  learned 
circuit  judge  held  that  the  city  was  entitled  to  the  credit,  and 
hence  sustained  the  demurrer  to  the  complaint.  We  are  sat- 
isfied that  the  ruling  is  correct,  and  the  grounds  of  our  opinion 
will  be  briefly  stated. 

The  law  governing  the  settlement  between  the  two  treas- 
urers is  contained  in  the  Revised  Statutes,  p.  360,  sec.  1114. 
This  is  made  perfectly  clear  by  the  provisions  of  the  charter 
of  the  defendant  city,  contafned  in  Laws  of  1877,  ch.  29,  sees. 
10  and  14,  and  of  section  4986,  K  S.  Section  1114  provides 
that  the  town  treasurer  (or,  as  applied  to  this  case,  the  city 
treasurer)  shall  be  credited  by  the  county  treasurer  with  the 
amount  of  unpaid  taxes  returned  by  him,  and  that  from 
thenceforth  the  same  shall  belong  to  the  county.  No  dis- 
crimination is-made  between  diiferent  kinds  of  taxes,  or  the 
different  purposes  for  which  they  are  imposed.  The  return 
may  include  state,  county,  town  or  city,  ward,  school  or  road 
taxes,  or  any  special  assessment  whatever,  authorized  by  law. 
These  are  not  separately  returned,  but  all  unpaid  taxes  of 
every  description  on  a  given  parcel  of  land  are  massed,  and 
the  aggregate  amount  of  all  is  alone  stated  in  .the  delinquent 
return.     Section  1113. 

If  the  return  of  the  city  treasurer,  in  the  present  case,  was 
niade  in  strict' conformity  with  the  statute,  it  does  not  show 
that  it  included  any  special  assessment.  To  ascertain  that 
fact,  and  the  amount  of  such  assessment,  the  county  treasurer 
would  be  compelled  to  search  the  city  records. 

The  principle  of  the  statute  is,  that  the  county  shall  assume 
all  delinquent  taxes  of  every  nature  which  have  been  legally 
levied  in  the  several  towns  of  the  county,  and  in  those  munic- 
ipalities therein  which,  like  the  defendant  city,  are  under  the 
general  statute;  and  the  county  reimburses  itself  out  of  the 
proceeds  of  the  sales  for  such  delinquent  taxes,  or  out  of  the 
lands  sold,  in  case  the  county  is  the  purchaser.  The  city  treas- 
urer retained  in  his  hands,  out  of  the  taxes  collected  by  him, 
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the  amount  of  the  grading  tax,  and  the  holder  of  .the  grading 
certificate  was  entitled  to  be  paid  that  amount  hy  the  city  treas- 
urer as  soon  as  the  county  treasurer  gave  him  the  proper 
credit  The  cases  relied  upon  by  counsel  to  sustain  the  oppo- 
site view  are  Finney  v.  Oshkoah^  18  Wis.,  209,  and  JenJcs  v, 
Macme^  50  Wis.,  318;  but  they  do  not  support  his  position. 
In  Fmney  v.  0%hko%h  the  delinquent  lots  were  not  returned 
to  the  county  treasurer,  but  under  the  charter  of  that  city  were 
sold  by  the  city  treasurer  for  the  non-payment  of  the  grading 
assessment.  The  city  was  the  purchaser  at  the  sale,  and  held 
the  certificate  when  the  action  was  commenced. 

In  Jenks  v,  Racine  the  lots  upon  which  the  assessment  was 
made  were  returned  delinquent  for  that  and  other  taxes,  and 
were  sold  by  the  county  treasurer,  and  bid  in  by  the  county. 
The  charter  of  Bacine  contained  a  provision  giving  the. 
county  treasurer  the  option  to  pay  the  city  "  either  in  cash  or 
in  certificates  of  sale  of  the  lots  or  parcels  of  land  returned  as 
delinquent"  He  chose  the  latter  course,  and  delivered  to  the 
city  treasurer  the  certificates  of  sale.  The  city  still  held  the 
certificates  when  the  action  was  brought.  The  original  char- 
ter of  Sheboygan  contained  the  same  provision.  P.  <&  L.  Laws 
of  1868,  ch.  254,  subch.  XI,  sec  17.  But  this  provision  was 
repealed  by  chapter  29,  Laws  of  1877,  sees.  6, 11  and  14,  and 
delinquent  special  assessments  in  that  city  come  under  the  gen- 
eral statutes.  In  the  above  cases  the  respective  cities  wei*e 
held  not  liable  for  the  grading  assessments  because  the  same 
had  not  been  paid.  The  distinction  between  these  cases  and 
the  present  case,  and  their  inapplicability  thereto,  is  perfectly 
obvious. 

We  have  used  the  terms  ** assessment"  and  "tax"  inter- 
changeably, for  they  are  so  employed  in  the  statutes  which 
rule  this  case.  Within*  the  meaning  of  those  statutes,  a  spe- 
cial assessment  for  the  cost  of  grading  is  a  tax.  Dalrymple  v, 
Milwaukee^  53  Wis.,  178.   • 

By  the  Court — The  order  of  the  circuit  court  sustaining 
the  demurrer  to  the  complaint  is  afiirmed. 
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Vabket  vs.  Vabnet. 

FAruary  7 —March  14, 1S82, 

DiTORCB.  Parties  defendant  to  Ohoree  8uU,\ 

Id  a  divoroe  sait  by  the  wife,  an  order  refomng  to  allow  an  amendment  of  tlie 
oomplcunt  making  a  third  person  a  defendant  on  the  ground  that  the 
principal  defendant  had  conveyed  to  him  a  part  of 'his  real  estate  with 
intent  on  the  part  o£  both  to  defraud  plaintiff  of  a  proper  jvOvision  for 
her  snpportf  etc^  is  affirmed  because  it  is  not  shown  that  there  was  any 
intention  to  prejudice  plaintiff's  rights,  or  that  ^ey  will  be  pregudioed, 
.  in  fact»  by  the  conveyance.  Damon  v.  Daman,  28  Wis.,  510,  dis- 
tinguished. 

APPEAL  from  the  Oircuit  Court  for  Fonddu  Lac  County. 

The  plaintiff  appealed  from  an  order  which  is  described  in 
the  opinion. 

For  the  appellant  there  was  a  brief  by  Speiuse  <k  HineTy 
and  oral  argument  by  Mr.  Spence. 

DeW.  O.  Priestj  for  the  respondent. 

Tatlob,  J.  This  is  an  appeal  from  an  order  of  the  eircnit 
court  reusing  to  permit  the  plaintiff  to  amend  her  complaint 
so  as  to  make  one  Charles  P.  Stoddard  a  co-defendant,  on  the 
ground  that  the  defendant,  Vamey^  had  without  considera- 
tion and  fraudulently  conveyed  to  said  Stoddard  a  portion  of 
his  real  estate,  in  order  to  cheat  and  defraud  the  plaintiff  of  a 
proper  provision  for  her  support,  suit  money,  temporary  and 
permanent  alimony.  This  is  a  second  action  brought  by  the 
plaintiff  against  the  defendant  for  a  divorce  from  the  bonds  of 
matrimony.  The  first  action  was  determined  against  the 
plaintiff,  after  a  long  and  expensive  litigation  at  the  cost  of 
the  defendant  This  action  was  commenced  within  a  short 
time  after  the  termination  of  the  first,  alleging  as  a  ground  of 
action  a  refusal  on  the  part  of  the  defendant  to  furnish  the 
plaintiff  a  house  and  support.  The  answer  is  a  general  denial, 
and  sets  up  by  way  of  counterclaim  cruel  and  inhuman  treat- 
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meut  on  the  part  of  the  plaintiff,  and  asks  a  divorce  on  defend- 
ant's part  The  proof  on  the  motion  to  amend  shows  that  the 
defendant,  under  the  order  of  the  court,  is  paying  to  the  plaintiff 
temporary  alimony  safficient  for  her  comfortable  support. 

The  plaintiff  alleges  in  her  complaint  that  the  defendant's 
property,, real  and  personal,  at  the  time  of  the  commencement 
of  this  action,  was  worth  the  sum  of  $30,000,  and  that  his 
yearly  income  was  more  than  $2,000.  The  allegations  of  the 
complaint,  in  regard  to  the  conveyance  of  the  real  estate  to 
said  Stoddard,  show  that  it  was  conveyed  to  him  May  3,  1878, 
and  was  recorded  May  18, 1878.  This  was  during  the  pendency 
of  the  first  action  brought  by  the  plaintiff,  which  was  decided 
adversely  to  her  on  ihe  l^th  of  May,  1880.  The  value  of  the 
property  conveyed  is  not  alleged  to  exceed,  at  the  present  time, 
$9,000.  The  defendant  denies  any  intent  to  defraud  the 
plaintiff,  or  put  his  property  but  of  her  reach,  so  as  to  pre- 
vent her  from  a  support,  either  temporary  or  permanent;  and 
alleges  that  the  conveyance  was  made  for  the  benefit  of  the 
National  Christian  Association,  and  that,  being  made  without 
her  signature,  she  has  a  dower  right  therein. 

The  only  ground  for  making  Stoddard  a  party  defendant  is 
to  secure  to  her,  in  case  she  succeeds  in  obtaining  a  divorce,  a 
suitable  provision  out  Qf  the  estate  of  the  defendant.  And  if 
it  appears  that  the  estate  of  the  defendant  not  disposed  of  is 
ample  for  that  purpose,  there  is  no  reason  for  making  his 
grantee  a  party  to  the  action.  According  to  the  evidence  of 
both  parties,  the  defendant  still  retains  the  bulk  of  his  prop- 
erty, and  there  can  be  no  reason  for  believing  that  it  will  not 
be  suflicient  to  meet  any  demand^  which  are  likely  to  be  ad- 
judged in  her  favor,  in  case  of  a  divorce  from  the  defendant 
The  conveyance  was  made  long  before  this  action  was  com- 
menced, and  before  the  cause  of  action  for  which  the  divorce 
is  demanded  arose.  In  such  case  the  conveyance  should  not 
be  disturbed,  except  upon  the  clearest  proofs  of  an  intent  to 
prejudice  the  rights  of  the  plaintiff,  and  upon  the  clearest 
proof  that  her  rights  would  be  prejudiced  if  the  conveyance 
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IB  not  set  aside.  See  Gibson  v.  Gibson^  46  Wis.,  449,  456. 
We  think  the  evidence  fails  entirely  to  show  any  intention  to 
prejudice  her  rights  by  the  conveyance,  or  that  her  rights  will 
be  prejudiced  in  case  of  a  divorce  in  her  favor,  if  the  convey- 
ance is  permitted  to  stand. 

It  will  be  seen  by  an  examination  of  the  case  of  Damon  v. 
Damony  28  Wis.,  510,  cited  by  the  learned  counsel  for  the  ap- 
pellant, that  the  plaintiff  in  that  case  made  a  very  strong  case, 
in  her  complaint,  upon  both  of  the  points  above  suggested. 
The  case  came  bp  upon  a  demurrer  to  the  complaint,  which 
admitted  all  the  facts  stated  in  the  complaint  The  learned 
counsel  for  the  appellant  in  that  case  very  properly  said  that 
the  action  had  two  purposes:  first,  to  g^t  a  divorce  and  ali- 
mony, and  then  to  subject  the  property  held  by  the  third  party 
to  the  payment  of  the  judgment  for  alimony,  on  the  ground 
of  fraud  in  the  conveyance.  It  invokes  the  aid  of  the  court 
to  subject  property  of  the  defendant,  conveyed  with  intent  to 
defeat  a  judgment  which  the  plaintiff  may  obtain,  to  the  sat- 
isfaction of  such  judgment  And,  applying  the  rules  appli- 
cable to  judgment  creditors,  the  conveyance  can  only  be  set 
aside  when  there  is  not  enough  property  remaining  in  the 
hands  of  the  judgment  debtor  to  satisfy  the  judgment  As  a 
general  rule,  equity  will  not  interfere  to  aid  the  judgment 
debtor,  and  set  aside  a  conveyance  as  fraudulent,  until  it  is 
shown  that  the  defendant  has  no  other  property  with  which  to 
satisfy  the  same.  We  think  the  learned  circuit  judge  very 
properly  refused  the  application  to  make  Stoddard  a  defendant 
in  this  action,  upon  the  evidence  before  him  at  the  time  the 
motion  was  made.  As  we  are  of  the  opinion  that  no  appeal 
ought  to  have  been  taken  by  the  plaintiff  from  the  order  of 
the  circuit  court  denying  the  motion  to  make  Stoddard  a 
party  to  the  action,  the  application  for  suit  money  to  prosecute 
the  same  is  denied. 

By  the  Court. —  The  order  of  the  circuit  court  is  affirmed, 
without  costs  to  either  party,  except  that  the  respondent  is 
required  to  pay  the  costs  of  the  clerk  of  this  court 
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February  8-- March  U,  188Z 

Liability  of  guarantor. 

By  contract  between  G.  and  plaintiff,  G.  was  to  have  the  exclusive  right  in 
certain  places  to  sell  harrows  bought  by  him  of  plaintiff,  and  was  to  pay 
plaintiff  for  harrows  so  purchased  either  "by  cash  or  note  due  July  1, 1879, 
with  privilege  of  five  months*  extension,  if  desired,  with  ten  percent,  in- 
terest.*'* B.  guarantied  payment  by  G.  for  all  purchases  made  by  him  under 
such  contract,  and  payment  of  all  notes  **  or  renewals  thereof,**  made  by 
G.  in  pursuance  of  the  contract.  Afterwards,  by  a  written  addition  to  the 
contract  with  G.,  made  without  the  knowledge  of  B.,  plaintiff  gave  him 
the  privilege  of  selling  harrows  at  a  certain  other  place  named.  G.  sold 
harrows  at  such  other  place,  and  gave  his  note  for  the  amount  due 
plaintiff  therefor,  payable  on  or  before  November  1,  1879,  with  interest 
after  July  1,  1879,  at  ten  per  cent.    In  a  suit  on  such  note,  Held, 

1.  That  the  liability  of  B.  as  surety  was  not  affected  by  the  additional 
agreement  between  G.  and  plaintiff  as  to  the  place  of  sale. 

2.  That  there  is  no  matenal  difference  between  the  form  of  the  note  in 
suit,  given  by  G.,  and  that  described  in  the  contract;  and  the  surety  is 
liable  thereon. 

APPEAL  from  the  Circuit  Conrt  for  Foiiddu  Lac  County. 

Action  upon  a  contract  of  guaranty  executed  by  Susannah 
Bowles  and  others,  and  to  foreclose  a  mortgage  of  land  exe- 
cuted by  Susannah  Bowles  to  secure  performance  of  such 
contract  of  guaranty.  From  a  judgment  in  favor  of  said  de- 
fendant Susannah  Bowles^  the  plaintiff  appealed. 

The  case  is  more  fully  stated  in  the  opinion. 

For  the  appellant  there  was  a  brief  by  Shepard  <&  Shepard^ 
and  oral  argument  by  T.  W.  Shepard.  They  argued,  among 
other  things,  that  the  fair  construction  of  the  contract  is, 
that  Oriffith  was  to  be  allowed  such  extension,  not  exceed- 
.ing  five  months,  as  he  might  desire.  Any  ambiguity  in  this 
respect  is  to  be  construed  most  strongly  against  the  guarantor. 
Crist  V.  Burlingamej  62  Barb.,  351 ;  Locke  v.  Mc  Vean^  88 
Mich.,  478;  Brandt  on  Suretyship,  §§  78,  80.    And  it  was  not 
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necessary  that  the  note  shoald  be  made  payable  Jnlj  1,  and 
the  extension  afterwards  separately  granted.  A  note  is  bnt 
evidence  of  a  debt,  evea  thongh  taken  in  payment  of  an  ac- 
count; the  extension  which  the  respondent  insists  should  have 
been  separately  indorsed  on  the  note,  would  have  been  but 
evidence  of  the  extension ;  the  incorporation  of  the  extension 
into  the  note  itself  is  but  a  combining  of  evidences,  without  in 
the  least  departing  from  the  substance  of  the  contract.  See 
Hobinson  v.  Dale^  38  Wis.,  330.  Moreover,  the  ejc tension  in- 
corporated into  this  note  was  the  most  favorable  one  possible 
to  both  principal  and  guarantors  —  one  that  did  not  suspend 
for  an  instant  the  right  of  payment  by  cither,  while  it  did  sus- 
pend the  right  of  the  creditor  to  compel  payment  during  the 
period  of  the  extension.  Even  if  the  contract  is  not  to  be  con- 
strued as  claimed  above,  yet  Griffith  was  not  cut  off  from  his 
right  to  five  months'  extension  by  the  incorporating  of  only 
four  months  thereof  in  the  note.  Ho  was  to  have  five  months' 
extension  if  desired;  he  desired  four  months  of  it  to  be  incor- 
porated into  the  note,  and  that  was  done;  he  still  had  a  right 
to  an  extension  of  another  month,  and  a  suit  brought  during 
that  month  contrary  to  his  desire  would  have  been  dismissed 
as  premature.  Ko  suit  was  in  fact  brought  during  that  mouth; 
non  constat  that  the  delay  was  not  at  Griffith's  desire;  and  the 
respondent's  defense  being  affirmative,  the  burden  of  proof  is 
upon  her.  Robinson  v.^Dale,  supra.  Again,  the  guaranty  is 
broader  than  the  contract  to  which  it  relates.  Its  language 
contemplates  variance  from  the  provisions  of  the  contract  by 
payment  partly  in  cash  and  partly  by  note  instead  of  wholly 
in  one  way  or  the  other,  by  payment  in  several  notes  instead 
of  one,  by  repeated  renewals  of  the  note  or  notes;  in  short, 
it  leaves  the  appellant  free  as  to  how  he  shall  arrange  with 
Griffith  for  payment.  Such  being  its  frame,  it  will  determine, 
the  guarantor's  liability  uninfluenced  by  any  narrower  prnvis- 
ions  that  the  guarantied  contract  may  contain.  Bank  of 
British  N.  A.  v.  CuvUlieTy  14  Moore's  P.  0.  Cases,  187; 
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Thompson  v.  Roberts^  17  Irish  C.  L.,  490;  Simons  v.  Steele^ 
36  N.  H.,  73;  Wadawarth  v.  AUen,  8  Gratt,  174;*P<w'*^r  v. 
Wise,  6  M.  &  S.,  239. 

For  the  respondent  there  was  a  brief  by  Gijin  v.  WiUiams, 
and  oral  argainent  bj  .N.  C.  Giffin.  To  the  point  that  the 
taking  of  the  note  payable  November  1,  instead  of  July  1, 
and  without  any  stipulation  for  extension,  was  such  a  variance 
as  released  the  gnaran tor,  they  cit^:  Walrath  v.  Thompson^Q 
Hill,  540;  Smith  r.  DanUy  id.,  543;  Birckliead  u  Brown,  5 
id.,  634;  Leeds  u  Dunn,  10  K  T.,  469;  Dohlin  v.  Bradley, 
17  Wend.,  422;  Wright  v.  Johnson,  8  id.,  512;  Henderson  v. 
Marvin,  11  Abb.  Fr.,  142;  Stewart  v.  Banney,  26  How.  Pr., 
279;  Appleion  v.  Parker,  15  Gray,  173;  Locke  «.  McVean, 
33  Mlcii.,  478;  Weed  S.  M.  Co.  v.  Obefreich,  Zh  Wis.,  325; 
Am.  B.  H.,  0.  dh  S.  M.  Co.  v.  Ournee,  44  id.,  49;  De  Golyer 
on  Guaranties,  276;  2  Parsons  on  Con.  (5th  ed.),17;  Hunt  v. 
Smith,  17  Wend.,  179. 

Orton,  J.  The  plaintiff  and  one  S.  N.  GriflBth  entered  into 
a  contract  at  the  city  of  Fond  du  Lac  on  the  17th  day  of  De- 
cember, 1878,  by  which  the  plaintiff  was  to  sell  and  Griffith 
buy  at  least  107  harrows,  to  be  delivered  on  the  cars  at  that 
place;  and  Griffith  was  to  have  the  exclusive  right  to  sell  them 
in  certain  places  in  the  state  of  Minnesota  named,  and  in  Man- 
itoba, and  was  to  pay  the  plaintiff  for  the  harrows  he  pur- 
chased, either  "by  cash  or  note,  due  July  1,  1879,  with 
privilege  of  five  months'  extefisioti,  if  ,  desired,  with  ten  per 
cent  interest'^  Attached  to  said  contract  was  the  following 
guaranty:  "  Having  read  the  foregoing  agreement,  and  nnder* 
standing  the  terms  and  conditions  therein,  the  undersigned, 
for  value  received  and  acknowledged,  hereby  guaranty  that 
said  Griffith  will  pay  for  all  purchases  made,  and  in  case  of 
payment  of  the  whole,  or  any  part  thereof,  by  note,  I  guaranty 
payment  of  such  note  or  notes,  or  any  renewals  thereof,  at  ma- 
turity or  any  time  thereafter;"  signed  by  Susannah  Bowles, 
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James  H.  Haskins,  and  Rath  A.  Griffith.  The  said  Stisannah 
Bowles  thereupon  executed  the  mortgage  sought  to  be  fore- 
closed in  this  suit,  to  secure  the  plaintiff  on  said  guaranty. 
Afterwards  the  following  change  was.  made  in  the  contract: 
"In  connection  with  the  above  territory  allotted,  we  hereby 
give  S.  N.  Griffith  privileare  to  sell  our  harrows  at  Crookston, 
Minnesota,  and  vicinity."  Signed  by  the  plaintiff.  The  cir- 
cuit court  found  that  the  plaintiff  duly  sold  under  the  princi- 
pal contract  to  the  defendant  Griffith,  on  the  Gth  day  of  March, 
1879,  102  harrows  for  the  price  of  $1,306,  and  that  ]>laintiff 
and  Griffith  had  an  accounting  on  the  5th  of  April,  and 
the  supa  of  $997  remained  due  from  Griffith  to  the  plaintiff 
on  such  sales,  and  that  Griffith  executed  the  following  note 
therefor: 
"$997.  Fond  du  Lao,  Wisconsin,  April  5,  1879. 

"On  or  before  November  Ist,  after  date,  for  value  received, 
I  promise  to  pay  to  the  order  of  Fond  du  Lac  Harrow  Com- 
paiiy  $997,  at  the  Savings  Bank  of  Fond  du  Lac,  with  interest 
at  ten  per  cent,  per  annum,  annually,  after  July  1,  1879,  until 

paid. 

"  S.  N.  Griffith.'* 

It  was  further  found  that  all  of  the  harrows  had  been  sold, 
and  at  Crookston,  Minnesota,  and  that  the  change  of  the  con- 
tract and  the  making  of  the  note  in  this  form  were  at  the 
request  of  Griffith  and  without  the  knowledge  of  the  defend- 
ant Bowles.  The  learned  circuit  judge  found  "  that  the  taking 
of  said  note  by  the  plaintiff  from  the  defendant  Griffith,  paya- 
ble November  1,  1879,  instead  of  July  I,  1879,  without  the 
knowledge  or  consent  of  said  Susannah  Bowles^  was  a  departure 
from  the  terms  of  said  principal  contract,  which  released  said 
Susannah  Bowles  from  all  liability  under  her  said  guaranty 
of  said  principal  contract,  and  annulled  said  mortgage."  It 
was  on  this  ground  alone  that  judgment  was  rendered  in  favor 
of  the  defendant  Bowles^  and  this  presents  really  the  only 
important  question  in  the  case.    The  learned  counsel  of  the 
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respondent,  however,  claims  that  there  were  other  flnflBcient 
grounds  for  such  judgment,  such  as  the  change  in  the  contract 
by  the  addition  of  other  territory  in  which  the  harrows  might 
be  sold,  and  the  failure  of  GriflBfh  to  make  sales,  and  bis 
taking  in  a  partner,  Haskins,  who  made  all  such  sales,  and 
the  fact  that  the  sales  were  all  made  in  such  added  territory. 
It  might  be  sufficient  to  say  that  this  guaranty  is  strictly 
limited  to  the  payment'  of  the  cash  received  and  the  notes 
given  by  Griffith  to  the  plaintiff  for  harrows  purchased,  and 
was  security  for  nothing  else;  and  the  learned  counsel  of  the 
respondent  very  properly  contends  that  the  guaranty  cannot 
be  extended  by  construction  beyond  its  terms.  Griffith  had 
the  right  and  was  bound  to  purchase  of  the  plaintiff  at  lea&t 
107  harrows,  and  he  purchased  only  103  dearly  within  the 
contract,  and  it  would  seem  that  the  guarantors  could  have  no 
concern  in  any  other  part  of  the  contract.  Their  liability  is 
fixed  as  soon  as  the  purchases  are  made,  whatever  becomes  of 
the  harrows  afterward^ 

The  contract  requires  that  Griffith  should  personally  **work 
in  introducing  and  selling  said  harrows  in  the  territory 
[above  allotted]  in  a  thorough  business  manner."  The  learned 
counsel  would  not  contend  that  the  guaranty  could  be  con- 
strued to  make  the  guarantors  liable  for  the  failure  of  Griffith 
to  perform  this  part  of  the  contract.  The  change  alleged  of 
the  addition  of  other  territory  was  certainly  very  favorable  to 
Griffith  as  well  as  to  the  plaintiff,  in  increasing  the  facilities 
of  sales;  but  of  course  thi&  would  make  no  difference  if  such 
a  change  was  material  and  the  guarantors  were  concerned  in 
this  part  of  the  contract.  But  this  was  really  no  change  of  the 
contract.  The  contract  gave  Griffith  the  exclusive  privilege 
to  sell  the  harrows  in  the  places  first  named,  and  the  pretended 
change  gave  him  the  privilege  (not  exclusive)  to  sell  at  Orooks- 
ton.  It  does  not  appear  that  the  plaintiff  had  any  patent- 
right  to  dispose  of  with  these  harrows,  or  that  they  were 
]iatented  at  all.    Griffith  was  not  bound  by  the  contract  not  to 
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Bell  anywhere  except  in  the  places  named.  He  secured  the  excki- 
eive  privilege  of  selling  in  those  places,  and  of  course  had 
the  right  and  privilege  of  selling  anywhere  else,  and  even 
at  Crookston,  if  he  chose  to  do  so  without  the  consent  of  the 
plaintiff. 

Whether  the  note  is  within  the  terms  of  the  guaranty  is  the 
important  question,  and  it  is  a  very  close  one. 

In  all  of  the  cases  cited,  and  we  think  in  all  cases,  where  it 
was  not  clearly  apparent'  that  a  substantial  change  had  been 
made  which  discharged  the  guarantor,  and  yet  where  a  change 
of  some  sort  had  been  made,  the  materiality  of  the  change  has 
been  the  test  In  that  part  of  the  brief  of  the  learned  counsel, 
of  the  respondent  in  which  it  is  argued  that  the  change  in  the 
contract  in  respect  to  additional  territory  released  the  guaran- 
tor, Mre.  BowleSy  he  admits  that  such  change  must  be  mate- 
rial to  have  such  effect.  If  that  be  so,  then  the  difference 
between  this  note  and  that  provided  tor  in  the  contract  must 
be  TfiateriaL  There  is  a  difference  between  the  word  "  exten- 
sion '*  in  the  contract  and  the  word  "renewals"  in  the  guar- 
anty; and  yet  it  cannot  be  doubted  that  all  parties  understood 
and  intended  that  these  two  words  should  have  substantially 
the  same  meaning,  so  that  we  can  say  they  are  not  materially 
different  And  so  the  materiality  of  the  difference  between  this 
note  and  the  notes  described  in  the  contract  is  the  real  ques- 
tion. Robinson  v.  DaUy  88  "Wis.,  330;  Sage  v..  Strongy  40 
Wis.,  575;  Gardner 'O.  VanNorstrand^  13  Wis.,  543;  Stewart 
tJ.  McKean^  10  Exch.,  675;  Smith  v.  Addison^  5  Cranch  C.  C.^ 
*23;  Amwable  JH.  L.  Ins.  Co,  v.  Sedgwick^  110  Mass.,  163; 
JDavey  v.  Phelps,  2  M.  &  G.,  300;  Finney  v.  Condon,  86  111., 
78;  Curtiss  v.  Hullard^  9  Met.,  322;  Rice  v.  FHene^%  hW^xi^ 
230;  De  Golyer  on  Guaranties,  etc.,  398,  and  note. 

It  is  unnecessary  to  cite  other  authorities,  as  they  agree  in 
holding  that  the  changes  or  differences  must  be  substantial 
and  material  to  release  the  guarantor;  and  all  of  the  authori- 
ties cited  by  the  learned  counsel  of  the  respondent  are  to  the 
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same  effect,  and  they  will  therefore  not  bo  considered,  nnlesa 
closely  analogous  in  facts.  The  case  raore  nearly  analogous 
than  any  cited,  and  the  one  upon  which  the  learned  counsel  of 
the  respondent  chiefly  relies  for  the  affirmance  of  the  judg. 
ment,  and  the  one  the  learned  judge  of  the  circuit  court  most 
probably  relied  upon  in  deciding  the  case,  is  that  of  LocTce  v. 
McVean,  33  Mich.  (11  Post),  473.  The  contract  in  that 
case  was,  "  that  McVean  shall  give  his  note  of  hand  for  all 
purchases  of  machines  at  the  time  of  purchase,  said  notes  to 
be  on  four  months'  time,  without  interest.  If  so  desired,  an 
extension  of  time  t^ill  be  granted  by  O.  M.*  Locke,  equal  to 
sixty  days  on  each  note,  said  McVean  to  pay  interest  there- 
for at  the  rate  of  eight  per  cent,  per  annum.''  McVean  gave 
his  five  several  promissory  notes  to  Locke,  each  payable  ^ix 
months  after  date,  and  each,  except  the  second  one,  only 
drawing  interest  after  four  months,  and  then  at  the  rate  of 
eight  per  cent.  The  second  note  was  so  worded  as  upon  its 
face  to  draw  interest  at  seven  per  cent,  from  date  for  the  first 
four  months,  and  thereafter  eight.  As  to  the  second  note  the 
6ourt  said :  *'  Clearly  this  note  was  a  great  ways  from  being  thp 
same  as  one  drawn  pursuant  to  the  plan  covered  by  the  guaranty 
and  then  extended  sixty  days;"  and  as  to  the  other  four  notes 
it  said:  "But  a  short  computation  and  copoparison  will  prove 
that  neither  of  these  notes,  in  regard  to  length  of  time  or 
amount  of  interest,  is  in  substance  the  same  as  if  drawn  four 
months  without  interest,  and  extended  sixty  days,  with  interest 
at  eight  per  cent,  during  that  period.  In  every  case  the  time 
and  amount  arc  both  greater. '^  It  will  be  observed  that  the 
only  possible  reason  for  the  court  to  say  that  the  time  and 
amount  were  both  greater  or  even  diflerent,  is  that  the  ex- 
tended time  in  the  notes  of  two  months  is  greater  than  or 
diflerent  from  that  in  the  contract  of  sixty  days;  and  that 
without  question  constituted  a  material  difference.  This  reason 
-was  amply  suflicient  for  the  exoneration  of  the  surety  in  that 
case;  but  the  court  mentions  two  others,  one  of  which  is  that 
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the  right  to  comi^el  receptioft  of  payment,  and  the  surrender 
of  the  paper,  was  postponed ;  and  tlie  other  that  excess  of  time 
is  afforded  for  transfer  before  maturity.  The  last  reason  cer- 
tainly has  no  force  whatever;  for  so  far  as  the  transfer  of  the 
note  before  maturity  is  concerned,  there  would  be  no  differ- 
ence. The  extension  would  have  to  be  made  before  the  not^ 
became  due,  for  then  the  rights  of  the  parties  as  to  the  note 
are  fixed  and  determined  past  alteration  or  change.  The 
extension,  to  have  any  legal  effect  whatever,  postpones  the 
time  of  the  maturity  of  the  note,  and  keeps  it  from  becom- 
ing due  until  Ae  extension  expires.  The  extension  clause, 
if  inserted  in  the  note,  would  bind  the  holder  with  no- 
tice; and  if  not  inserted  in  the  note,  the  lona  fide  holder 
without  notice  would  not  be  bound  to  extend  the  time  of 
payment.  The  other  reason,  as  to  the  right  to  compel  the  re- 
ception of  payment,  is  of  much  force,  and  the  court  announced 
the  true  rule  in  such  cases  by  saying,  ''and  these  are  substan- 
tial differences." 

In  respect  to  this  note,  neither  thfi  time  nor  amount  of  the 
payment  is  different  from  that  fixed  in  the  contract,  and  the 
note  is  payable  on  or  hefore  the  first  day  of  November, 
1879,  so  that  the  right  to  compel  the  reception  of  payment  is 
not  postponed*.  The  contract  does  not  require  Griffith  to  ex- 
ercise the  privilege  of  extension  on  the  first  day  of  July  or 
any  other  time,  and  here  he  exercised  it  when  the  note  was 
given. 

The  real  substance  and  effect  of  the  contract  in  respect  to 
the  credit  given  to  Griffith  for  harrows  purchased  of  the 
plaintiff  are,  that  such  credit  might  be  five  months  or  less 
after  July  1,  1879,  with  ten  per  cent  interest  after  that  time, 
or  until  July  1,  1879,  without  interest,  at  the  option  of 
Griffith.  He  exercised  that  option  or  privilege  in  this  case 
by  obtaining  four  months'  extiension  after  July  1, 1879,  on  the 
above  terms.  It  is  evidently  true  that  ihQform  of  this  trans^ 
action,  according  to  the  contract  and  the  guaranty,  was  to  be 
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thaly  the  note  should  be  first  drawn  payable  Jnlj  1,  1879,  and 
tliat  then,  before  its  maturity,  Griffith  should  exercise  the 
privilege  of  having  the  time  of  payment  extended  not  to 
exceed  five  months,  or  of  having  it  renewed  for  such  time. 
But  wherein  is  the  substantial  difference?  We  are  unable  to 
see  any  material  difference  in  the  two  cases,  and  we  must 
therefore  hold  that  the  defendant  Bowles^  the  guarantor,  is 
liable  to  pay  this  note  within  the  terms  of  her  guaranty,  and 
that  the  plaintiff  is  entitled  to  judgment  of  foreclosure  of  the 
mortgage  to  secure  such  guaranty. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  with  direction  to  render  judg- 
ment of  foreclosure  for  the  amount  found  due  upon  said  note 
in  the  sixteenth  finding  of  fact. 


Sfenslst  vs.  The  Lanoashibb  Insubanob  Ookpant. 
Fefnwny  8 —March  14, 1882. 

NoHBUTT.     (If  4,  5)  Circum9tanee$  under  which  peremptory  nomuU  wtU  not 

he  ordered. 
Ihburawcb  against  Liohtning.     (2)  Policy  construed.     (3)  Ughtmng 

defined.    (4)  Evidence  of  destructive  effects  of  lightning  in  a  tornado. 

1.  Where  the  plaintiff*!  evidence,  snpposingr  it  to  remain  nndispnted,  and 

giving  to  it  the  most  favorable  constmction  that  it  will  legitimately  bear, 
indnding  all  reasonable  inferences  from  it,  would  sustain  a  verdict  in  his 
&vor,  a  peremptory  nonsuit  should  not  be  ordered. 

2.  Tbe  policy  here  sued  on,  insuring  against "  all  loss  or  damage  Vy  fire  *'  to 

the  property  described,  expressly  declares  the  insurer  liable  '*  for  any 
loss  or  damage  caused  by  lightning.**  Ueldy  that  this  language  covers 
all  known  effects  of  lightning,  and  not  merely  thoee  arising  from  com- 
bustion. 

3.  The  word  *'  lightning,**  in  its  ordinary  and  popular  sense,  applies  to  any 

sudden  and  violent  discharge  of  electricity,  occurring  in  the  course  of 
nature,  between  positively  and  negatively  electrified  bodies,  usually 
developing  in  its  course  the  phenomena  of  light,  heat  and  dismptive 
force. 

Vol.  LIV— 28 


Digiti 


zed  by  Google 


434  SUPREME  COURT  OF  WISCONSIN, 

Spemley  vs.  The  LaDcashire  Ins.  Co. 

4.  Hie  property  instired  was  destioyed  by  a  tornado;  and  this  oonrt  is  of 

opinion  that  the  plaintiiTs  evidence  (largely  set  oat  in  the  opinion)  so 
tended  to  Bhow  the  presence  in  the  tornado  of  electrical  disturbance  pre- 
senting the  osnal  characteristics  of  lightning,  in  the  ordinary  sense  of 
that  word,  and  that  such  lightning  was  an  active  agent  in  destroying 
the  property  insured,  that  it  was  error  to  order  a  nonsuit. 

5.  If  a  question  of  fact  should  ever  be  taken  from  the  jury  on  the  mere  tes- 

timony of  experts  (which  is  doubtful),  at  least  this  should  not  be  done 
when  there  is  any  conflict  in  such  evidence. 

APPEAL  from  the  Circuit  Court  for  Dane  County. 

Action  on  a  policy  of  insurance.  The  case  is  thus  stated 
by  Mr.  Justice  Cassodat: 

"  On  the  afternoon  of  May  23,  1878,  a  heavy,  dark  thunder 
storm,  giving  evidences  of  considerable  electric  discharges 
along  the  lower  edge,  was  seen  from  Mineral  Point,  stretching 
along  the  northern  horizon,  and  apparently  eight,  ten  or  twelve 
miles  from  the  city.  At  the  western  part  of  the  storm  an  or- 
dinary wind  cloud  sprang  out  and  moved  southward  until 
it  became  distinctly  separated  from  the  thunder  cloud  by  clear 
sky,  and  reached  a  point  west  of  the  city,  when  there  appeared 
on  the  outer  edge  of  this  wind  cloud,  and  some  eight  or  teu 
miles  west  of  Mineral  Point,  a  whirlwind  or  tornado  moving 
rapidly  eastward;  and  it  continued  to  move  in  that  direction 
at  the  rate  of  about  twenty-five  miles  an  hour,  through  tha 
counties  of  Iowa,  Dane,  and  Jefferson,  a  distance  of  sixty -four 
miles,  and  varying  jn  width  from  seventy  yards  to  eighty  rods. 
The  tornado  was  narrow  at  the  bottom  and  widened  out  at  the 
top,  having  a  revolving  motion  in  the  opposite  direction  to  the 
hands  of  a  watch,  and  occupying  about  thirty-six  seconds  in 
passing  a  given  point  at  the  center  of  its  track.  The  force  or 
forces  within  the  tornado  were  so  powerful  as  to  take  up, 
shatter,  destroy,  carry  away,  and  scatter  in  promiscuous  con- 
fusion, buildings  and  almost  everything  animate  and  inanimate, 
within  its  track,  not  firmly  attached  to  the  earth.  Among  the 
buildings  so  destroyed  was  the  plaintiff's  dwelling  hou3e,  situa- 
ted a  little  northeast  of  Mineral  Point,  and  which  was  at  the 


Digiti 


zed  by  Google 


JAKUART  TERM,  1882.  485 

SpeDflley  vs.  The  Lancashire  Ins.  Go. 

time  covered  bj  a  policy  of  insaranoe  isaned  by  the  defendant  to 
the  plaintiff,  indemnifying  him  against  all  ^  loss  or  damage  by 
fire'  to' the  property  described,  and  expressly  agreeing,  in  the 
written  portion  of  the  policy,  *  that  this  policy  is  liable  for 
any  loss  or  damage  caused  by  lightning  to  the  property  in- 
sured, not  exceeding  the  snm  insured  nor  the  interest  of  the 
assured,  and  subject  in  all  other  respects  to  the  terms  and  con- 
ditions herein  mentioned  and  referred  to.'  Due  notice  and 
proofs  of  loss  by  lightning'  were  made  and  served  as  re- 
quired by  the  policy.  The  defendant,  however,  denied  all  lia- 
bility, on  the  ground  that  lightning  was  not  an  agency  in  the 
destruction  of  the  building  insured;  and  whether  it  was  or 
not  is  the  only  issue  involved  in  this  action.  Twenty  witnesses, 
including  an  expert  from  St  Louis,  were  sworn  and  exam- 
ined in  behalf  of  the  plaintiff.  At  the  close  of  the  plaintiff's 
testimony,  the  defendant  moved  for  a  nonsuit,  which  was  de- 
nied by  the  court.  Thereupon  four  expert  witnesses  were 
sworn  and  examined  on  the  part  of  the  defendant,  to  wit, 
James  0.  Watson,  W.  W.  Daniels,  and  J.  E.  Davies,  of  the 
University  of  Wisconsin,  *  and  Thomas  O.  Chamberlain,  of 
Beloit  College,  and  state  geologist,  who  was  at  Mineral  Point 
at  the  time  of  the  storm  and  witnessed  the  inception  of  the 
tornado.  At  the  close  of  the  defendant's  testimony  it  renewed 
its  motion  for  a  nouBuit,  which  was  granted  by  the  court;  and 
from  the  judgment  entered  thereon  this  appeal  is  brought." 
For  the  appellant  there  were  briefs  signed  by  P.  A.  Orion 
and  by  Lanyon  db  Spensley  with  P.  A.  Ortony  of  counsel, 
and  oral  argument  by  Mr.  Orton  and  Mr.  Speml&y.  Tliey 
cited  Langhoff  v.  M.  dk  P.  du  C.  R.  R.  Co.,  19  Wis.,  497, 
Imhoffv.  C.  dk  M.  R.  R.  Co.,  22  id.,  682;  Schomer  v.  Eekla 
Fire  Ins.  Co.,  50  id.,  675;  8  Wait's  Pr.,  158;  Colt  v.  Sixth 
Av.  R.  R.  Co.y  49  N.  Y.,  671;  and  argued  that,  assuming 
the  phenomena  of  the  tornado  to  have  been  as  described  by 
plaintiff's  witnesses,  and  that,  as  Prof.  Tice  testified,  it  was 
wholly  attributable  to  electricity,  which  was  the  only  destruc- 
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tive  force  in  it,  the  court  cannot  say,  as  matter  of  law,  that 
the  defendant  is  not  liable  on  the  policy  for  the  loss. 

For  the  respondent  there  were  separate  briefs  by  Hoses  M. 
Strongj  its  attorney,  and  J,  W,  Lusk^  of  counsel. 

"Mr.  Strong  cited  the  following  cases  as  to  the  authority 
and  consequent  duty  of  the  court  to  order  a  nonsuit  in  proper 
cases:  Hunter  v.  Warner ^  1  Wis.,  141;  Oardinier  v.  Otis,  13 
id.,  460;  Bacon  v.  Bicknell,  id.,  655;  Dodge  v.  McDonnell, 
14  id.,  553;  BaHon  v,  Kane,  17  id.,  38;  Harrison  t>.  Juneau 
Bank,  id.,  340;  Achtenhagen  v.  Watertoton,  IS  id.,  331; 
LauhenJieimer  V.  Mann,  19  id.,  519;  Cornelius  v.  Appleton, 
22  id.,  635;  Blair  v.  Dockery,  24  id.,  502;  Cottier  v.  Hurlb^d, 
29  id.,  152;  Jackson  v.  Bellevieu,  30  id.,  250;  Lawrence 
University  v.  Smith,  32  id.,  592;  Delaney  v,  M,  <j6  St  P. 
Bailway  Ca.,  33  id.,  67;  Smith  v.  Sloan,  37  id.,  285;  Strohn 
V,  Hartford  Ins.  Co.^  id.,  626;  Hcefiinger  v.  Stafford,  38  id., 
391;  Ewen  v,  G.  <&  iT.  W.  Bailway  Co,,  id.,  628;  Greening 
V.  Bishop,  39  id.,  553;  Planer  v.  Smith,  40  id.,  33;  Hoyt  v. 
Hudson,  41  id.,  105;  Meyer  v,  Hanchett,  43  id.,  248;  Fur- 
long v,  Garrett,  44  id.,  125;  Gummer  v.  Omro,  50  id.,  251; 
Gums  V.  C,  M.  <&  St.  P.  Bailway  Co.,  62  id.,  672;  Brushsrg 
V.  M.,  L.  S.  &  F.  Bailway  Co.,  50  id.,  231;  Elm/)re  v.  Hill^ 
51  id.,  366.  As  to  the  rule  regulating  compulsory  nonsuits, 
he  cited  Hunter  v.  Warner,  1  Wis.,  150;  Ftirlong  v.  Garrett, 
44  id.,  125;  Schom^r  v.  Hekla  Fire  Ins.  Co.^  50  id.,  575; 
Dodge  v.  McDonnell,  14  id.,  553;  Merchants^  Batik  v.  State 
Bank,  10  .Wall.,  637;  Pleasants  v.  Fant,  22  id.,  121; 
Commas  of  Marion  Co.  v.  Clark,  94  TJ.  S.,  278;  Byderv. 
Womiwell,  L.  R.,  4  Exch.,  33;  L.  R,  2  P.  C.  App.  Cas.,  335. 
He  reviewed  the  testimony  at  length,  contending  that  there 
was  not  such  a  preponderance  of  evidence  in  the  case  that  the 
insured  building  was  destroyed  by  lightning,  as  would  have 
justified  a  verdict  for  the  plaintiff. 

Mr.  Lask,  after  reviewing  the  testimony,  urged  that  the 
words  "  loss  or  damage  caused  by  lightning,"  in  the  policy, 


Digiti 


zed  by  Google 


JANUARY  TERM,  1882.  437 

Spenaley  vs.  The  Lancashire  Ins.  Go. 

shonld  be  conetrned  as  ordinary  people  would  construe  them, 
and  that  neither  party  to  the  contract  could  have  understood 
or  intended  that  snch  words  would  cover  damages  caused  by 
a  tornado  or  whirlwind.  2  Parsons  on  Con.,  494,  600;  8  H. 
S.  Dig.,  459  et  seq.;  Boiertson  v.  French^  4  East,  135; 
Schuylkill  Nav.  Co.  v.  Moore^  2  Whart,  491;  Eenniston  v. 
Ins.  Co.j  14  N.  H.,  342;  Bdbcock  v.  Montgomery  Ins.  Co.^  6 
Barb.,  644;  S.  (7.,  4  Oomst,  326;  Austin  v.  Drew^  4  Oampb. 
X.  P.,  360;  2  Marsh.,  130;  Everett  v.  Assurance^  115  K  0. 
L.,  126. 

Oassoday,  J.  It  is  urged  by  the  learned  counsel  for  the 
respondent,  that  ^'  to  justify  a  verdict  for  the  plaintiff  it  must 
appear,  from  a  preponderance  of  evidence  in  the  case,  that  the 
insured  building  was  destroyed  by  lightning,"  and  therefore 
that  the  nonsuit  was  properly  granted ;  and  in  sapport  of  the 
contention  several  cases  are  cited.  In  neither  of  the  three 
cases  cited  from  the  supreme  court  of  the  United  States  was 
there  a  peremptory  nonsuit,  but  each  was  submitted  to  the 
jury.  Two  of  the  cases  were  affirmed,  and  one  reversed  for  in- 
structions in  favor  of  the  defendant  not  warranted  by  the  evi- 
dence. In  Doe  V.  ChrymeSj  1  Pet,  469,  not  cited,  it  was  held 
at  an  early  day  that  ^  the  courts  of  the  United  States  have 
no  authority  to  order  a  peremptory  nonsuit  against  the  will  of 
the  plaintiff  on  the  trial  of  a  cause  before  a  jary.*'  2)'  Wolf  v. 
Babaudj  1  Pet,  476.  It  was  probably  in  pursuance  of  this 
rnle  that  Judge  Miller  refused  a  peremptory  nonsuit  in 
Hyde  V.  Barker j  1  Pin.,  305,  and  Baxter  v.  Payne^  id.,  601, 
criticised  by  counsel,  and  each  of  which  was  decided  by  a  fed- 
eral court  A  similar  rule  prevails  in  several  of  the  states.  But 
in  this  state  we  have  had  a  different  practice  from  the  'first, 
and  the  right  to  a  peremptory  nonsuit  in  a  proper  case  is  con- 
ceded by  all.  The  only  difficulty  arises  in  the  limitation  and 
application  of  the  rule. 

In  Borden  v.  Smithy  7  Wis.,  439,  it  was  held  that  <<it  is 
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error  to  nonsuit  the  plaintiff  wben  evidence  has  been  given  on 
his  behalf  saflScient  to  justify  a  verdict  in  his  favor."  To  the 
same  effect  is  Johnston  v.  Hamburger^  13  Wis.,  175. 

In  Dodge  v.  MoDonndl^  14  Wis.,  553,  it  was  held  that 
<<  the  conrt  should  not  nonsuit  a  plaintiff  when  there  is  anj 
evidence,  which,  bj  the  most  favorable  construction  that  could 
be  legitimately  given  it,  would  sustain  a  verdict  in  his  favor.*' 
To  the  same  effect  are  Colby  v.  FrarMmj  15  Wis.,  311;  Lang- 
hoffv.  Raihoayy  19  Wis.,  489. 

In  Imhoffv.  BaUroad  Co.y  22  Wis.,  681,  Paine,  J.,  said: 
^^  On  a  motion  for  a  nonsuit  the  court  is  bound  to  give  the  evi- 
dence the  most  favorable  construction  for  the  plaintiff  which 
it  will  possibly  bear."  In  support  of  this  he  cites  New  York 
and  Ohio  cases,  and  quotes  approvingly  this  from  Judge  Ran- 
ney:  "All  that  the  evidence  in  any  degree  tends  to  prove, 
must  be  received  as  fully  proved;  every  fact  that  the  evidence, 
and  all  reasonable  inferences  from  it,  conduce  to  establish,  must 
be  taken  as  fully  established.''    Pftge  684. 

In  Lawrence  University  v.  Smithy  82  Wis.,  592,  the  ques- 
tion was  whether  the  direction  of  a  verdict  for  the  plaintiff  was 
error,  and  Dixon,  O.  J.,  giving  the  opinion  of  the  court,  said: 
^The  rule  is  the  same  as  that  which  obtains  where  a  motion 
for  a  nonsuit  is  made,  and  where  it  is  held  that  the  court  must 
look  at  the  facts  in  the  most  favorable  light  for  the  plaintiff 
in  which  the  jury  would  be  at  liberty  to  find  them,  and  then 
be  able  to  say  that  there  is  no  evidence  which  would  justify  a 
verdict  in  his  favor.'' 

These  statements  of  the  law  have  been  fully  sanctioned  by 
this  court  in  the  cases  of  Sohomer  v.  Hekla  Fi/te  Ins.  Co.^  50 
Wis.^  579;  Jucksr  v.  Railway  Co.,  52  Wis.,  150. 

In  Jones  v.  Railway  Co.y  49  Wis.,  852,  Mr.  Justice  Taylor 
said:  ^'If  the  plaintiff  gives  any  evidence  to  support  his  claim, 
the  case  must  be  submitted  to  the  jury,  although  in  the  opinion 
of  the  trial  judge  it  may  be  insufficient  to  sustain  a  verdict,  or 
the  decided  weight  of  evidence  is  for  the  defendant    In  such 
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case  this  court  has  repeatedly  said  that  it  is  the  daty  of  the 
court  to  submit  the  questions  of  fact  to  the  jury,  under  proper 
instructions,  and  take  their  verdict  thereon." 

In  Townley  v.  Railway  Co.^  53  Wis.,  626,  several  English 
and  American  authorities  were  cited  to  sustain  the  rule  that, 
"where  the  standard  of  the  defendant's  duty  is  a  shifting  one, 
and  the  facts  or  the  inferences  to  be  drawn  therefrom  are  in 
dispute  or  ambiguous,  the  question  of  the  defendant's  negli- 
gence should  not  be  taken  from  the  jury." 

From  the  authorities  cited  it  is  manifest  that  the  trial  court 
was  not,  and  this  court  is  not,  called  upon  to  weigh  and  deter- 
mine the  preponderance  of  evidence.  If  a  plaintiff  has  no 
right  to  have  his  cause  submitted  to  the  jury  unless  there  is  a 
preponderance  of  the  evidence  in  his  favor,*  then  by  parity  of 
reasoning  the  defendant  has  no  right  to  have  it  submitted  to  the 
jury  unless  there  is  a  preponderance  of  evidence  in  his  favor. 
If  this  is  so,  then,  as  the  evidence  must  always  preponderate  in 
favor  of  one  party  or  the  other,  or  else  be  equally  balanced,  it 
would  follow  that  the  court  would  always  be  justified  in  taking 
the  case  from  the  jury  on  the  motion  of  one  party  or  the  other, 
except  when  the  evidence  was  equally  balanced.  Such,  how- 
ever, is  not  the  rule.  The  simple  question  is,  whether  the  evi- 
dence in  behalf  of  the  plaintiff,  had  it  remained  undisputed, 
and  giving.to  it  the  most  favorable  construction  it  will  legiti- 
mately bear,  including  all  reasonable  inferences  from  it,  is 
sufficient  to  justify  a  verdict  in  favor  of  the  plaintiff.  In 
other  words,  is  there  evidence,  when  so  construed,  tending  to 
prove  that  lightning  was  an  agency  in  the  destruction  of  the 
plaintiff's  building,  within  the  meaning  of  the  policy? 

We  agree  with  Loed  Ellenbobough,  C.  J.,  in  the  case  cit^, 
that  the  policy  "  is  to  be  construed  according  to  its  sense  and 
meaning,  as  collected  in  the  first  place  from  the  terms  used  in 
it,  which  terms  are  themselves  to  be  understood  in  their  plain, 
ordinaiy  and  popular  sense,"  etc.  Robertson  v.  French^  4 
East,  135. 
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In  Kenniaton  v.  Ins.  Co,,,  14  N.  H.,  341,  the  policy  was 
^^  against  loss  or  damage  hy  jire^  whether  the  same  shall  happen 
by  accident,  lightning  or  any  other  means."  Tlie  evidence 
tended  to  show  that  the  hoase  had  been  strack  by  lightning, 
and  parts  of  it  and  the  contents  materially  injured,  leaving 
some  slight  traces  of  fire,  and  a  verdict  was  taken  for  the 
plaintiff.  Giving  the  opinion  of  the  court,  Parkeb,  C.  J., 
said:  ^'If  the  damage  was  from  lightning  without  any  com- 
bustion, it  is  clearly  not  within  the  terms  of  the  contract  of 
insurance.  The  policy  does  not  provide  against  every  damage 
which  may  arise  from  the  action  of  the  electric  fluid."  Be- 
cause the  evidence  did  not  make  it  certain  that  the  building 
"was  set  OB  fire  by  tbe  lightning,"  the  direction  of  a  verdict  for 
the  plaintiff  was  held  error,  and  a  new  trial  ordered,  with  direct- 
tions  to  submit  that  question  to  a  jury.  It  is  very  clear  from 
the  opinion  that  had  not  the  policy  limited  the  liability  to 
"losses  by  fire,"  the  direction  of  a  verdict  for  the  plaintiff 
would  have  been  sustained,  even  in  the  absence  of  any  proof 
of  combustion. 

In  Babcock  v.  Ins,  Co.y  6  Barb.,  637,  the  stipulation  in  the 
policy  was:  "  The  company  will  be  liable  for  fire  by  lightning." 
The  question  considered  on  demurrer  was,  "  whether  the  de- 
struction of  the  dwelling  house  ...  by  being  rent  and 
torn  to  pieces  by  lightning,  without  being  burnt  or  consumed, 
is  a  loss  covered  and  insured  against  by  the  policy."  The 
court  held  that  it  was  not,  and  gave  judgment  for  the  defend- 
ant. The  ground  of  the  decision  is,  that  "  the  terms  of  the 
policy  exclude  the  idea  that  it  was  intended  to  cover  damage  by 
lightning  when  there  was  no  ignition."  That  judgment  was 
aflSrmed  in  the  court  of  appeals  (S.  C.y  4  Coms.,  316);  and 
while  the  opinion  of  that  court,  as  well  as  the  court  below,  is 
replete  with  scriptural,  literary  and  scientific  research,  showing 
clearly  that  there  can  be  no  such  thing  as  "fire"  without 
"  ignition,"  "  combustion  "  or  "  burning,"  yet  it  affords  us  but 
little  aid  in  determining  this  question  of  nonsuit.     It  is,  how- 
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ever,  a  fair  inference  from  the  opinion  that,  had  the  policy 
been  against  loss  bj  lightning  generally,  instead  of  being  lim- 
ited to  loss  by  fire,  the  company  won  Id  have  been  held  liable. 
In  the  opinion  it  is  said:  "Treating  electricity  as  an  agent 
which  is  capable  of  producing  destructive  effects,  it  is  mainly, 
if  not  altogether,  in  reference  to  its  well  known  modes  of 
mechanical  and  chemical  action  that  danger  is  to  be  appre- 
hended to  property;  and  it  is  therefore  only  as  against  these 
that  insurance  would  naturally  be  required.  No  doubt  it 
would  be  proper  for  the  owner  of  property  to  ask  for  indem- 
nity against  all  the  effects  of  lightning,  as  it  would  clearly  be 
competent  for  the  insurer  to  limit  the  policy  to  certain  speci- 
fied effects.  In  case  of  a  general  insurance  against  lightning, 
as  the  risk  would  be  increased  beyond  what  it  would  be  in 
case  it  were  limited  to  only  one  known  effect  of  it,  it  is  to  be 
presumed  that  the  rate  of  premium  would  be  proportionately 
enhanced."    Page  836. 

The  policy  before  us  is  a  general  insurance  against  lightning, 
and  most  certainly  covers  all  known  effects  of  electricity  com- 
ing under  the  general  head  of  lightning.  What,  then,  is 
to  be  understood  by  the  word  *•  lightning  "  in  its  "  plain,  ordi- 
nary and  popular  sense?"  Counsel  asks  whether  the  mass  of 
mankind  look  upon  a  whirlwind  ae  lightning;  whether  any 
person,  speaking  of  a  house  being  destroyed  by  lightning,  sup- 
poses he  is  talking  about  a  tornado?  A  tornado  is  defined  by 
"Webster  as  "  a  violent  gust  of  wind,  or  a  tempest,  distinguished 
by  a  whirling,  progressive  motion,  usually  accompanied  with 
severe  thunder^  lightning^  and  torrents  of  rain,  and  commonly 
of  short  duration  and  small  breadth;  a  hurricane."  The  Impe- 
rial and  other  dictionaries  and  encyclopaedias  give  substantially 
the  same  definition.  The  same  dictionaries  tell  us  that  a  hur- 
ricane is  "generally  accompanied  by  thunder  and  lightning, 
and  rain  or  hail;"  and  the  Imperial  Dictionary  says  that  they 
^appear  to  have  an  electric  origin.^^  The  same  dictionary 
says  that  lightning  is  "  a  sudden  discharge  of  electricity  from 
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a  cloud  to  the  earth,  or  from  the  earth  to  a  olond,  or  from  one 
cloud  lo  another  —  that  is,  from  a  body  positively  charged  to 
one  negatively  charged,  —  producing  a  vivid  flash  of  light,  and 
usually  a  loud  report  called  thunder."  The  same  dictionary 
defines  electricity  as  '^  the  name  given  to  the  cause  of  a  series 
of  phenomena  exhibited  by  various  substances,  and  also  to  the 
phenomena  themselves.  We  are  totally  ignorant  of  the  nature 
of  this  cause  —  whether  it  be  a  material  agent  or  merely  a 
property  of  matter.  But  as  some  hypothesis  is  necessary  for 
explaining  the  phenomena  observed,  it  has  been  assumed  to  be 
a  highly  subtile,  imponderable  fluid,  identical  with  lightning, 
which  pervades  the  pores  of  all  bodies,  and  is  capable  of  motion 
from  one  body  to  another.  .  .  .  Electricity,  when  accumulated 
in  large  quantities,  becomes  an  agent  capable  of  producing  the 
most  sudden,  violent  and  destructive  effects,  as  in  thunder 
storms;  and  even  In  its  quiescent  state  it  is  extensively  con- 
cerned in' the  operations  of  nature.'^ 

Such  are  the  meanings  of  the  words  referred  to,  in  their 
plain,  ordinary  and  popular  sense.  Tlie  general  conviction  of 
danger  from  lightning  is  attested  by  the  forked  wires  pro- 
jecting from  the  tops  of  multitudes  of  buildings  throughout 
thedountry;  not  so  much  from  the  combustion  which  some- 
times results  from  an  electrical  discharge  striking  an  ordinary 
object,  as  a  tree  or  a  building,  but  the  disruptive  eflect  which 
perforates,  tears  and  shatters.  The  question  recurs,  whether 
we  can  say  from  the  evidence  that  lightning  was  present  as  an 
active  agency  in  the  destruction  of  the  dwelling-house  in 
question.  The  evidence  is  too  voluminous  to  be  passed  upon 
in  review;  but  the  case  is  so  unique  and  important  in  its  con- 
sequences that  we  are  induced  to  quote  two  sentences  from  the 
printed  case,  and  a  few  extracts  from  the  summary  of  facts  in 
the  very  able,  fair  and  exhaustive  brief  of  the  senior  counsel 
for  the  respondent,  who  concedes  that  ^' a  large  amount  of  elec- 
tricity, lightning  and  thunder  attended  this  force  (the  tornado) 
and  was  a  component  part  of  it.^*     "  A  few  minutes  before  the 
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tornado  storm  came,  it  was  intensely  hot;  the  air  was  stifling. 
The  air  was  very  calm  indeed  when  the  cloud  was  approaching, 
and  it  was  calm  right  after  the  storm  came.  It  was  a  clear 
day;  the  snn  was  shining  until  the  storm  came  up.  It  was 
clear  right  after  the  storm  passed  —  probably  in  five  minutes. 
There  was  hail  before  the  tornado,  about  the  size  of  a  crab- 
apple,  with  prickers  on  them,  similar  to  those  on  a  goose- 
berry." 

The  plaintiff,  as  a  witness,  said:  ^^  We  had  a  patch  of  wheat 
adjoining  the  house,  and  the  next  morning  it  looked  as  though 
it  had  been  seared — as  if  there  had  been  a  heavy  frost;  the 
leaves  were  turned  white  on  the  tops;  looked  as  though  there 
had  been  a  heavy  frost,  and  were  all  killed.  I  noticed  the 
same  effect  on  the  grass  and  trees;  it  looked  exactly  like  trees 
that  you  have  seen  that  had  been  struck  by  lightning;  they 
had  a  dead  look  about  them,  just  exactly  as  when  you  see  a 
tree  that  has  been  struck  by  lightning.  The  trees  were  in  full 
foliage.  This  was  general  in  the  track  of  the  tornado.  I 
noticed  this  the  day  afterwards;  the  day  or  two  afterwards  I 
noticed  it  particularly.  The  trees  were  split  up  just  exactly  as 
you  have  seen  trees  that  had  been  struck  by  lightning;  you 
can  see  the  fibres  all  the  way  through.  They  were  split  in 
various  ways,  but  were  split  right  down,  and  some  of  them 
you  could  see  the  bark  stripped  off,  and  some  partly  stripped 
off.  The  storm  sometimes  stripped  the  bark  off  entirely;  I 
liave  seen  several  that  the  bark  was  entirely  stripped  off,  limbs 
and  all." 

The  witness  Edivine  testified:  "The  vegetation  appeared  to 
bo  burned,  and  in  appearance  very  much  like  a  frost  that  had 
been  on  the  vegetation;  that  is,  the  wheat,  oats,  grass  and  so 
forth;  also  the  trees,  the  foliage  was  killed.  The  next  day  I 
noticed  that  the  leaves  were  withered.  It  splintered  the  trees 
entirely  up.  I  noticed  the  bark  stripped  off  of  several  trees; 
stripped  entirely  off  from  within  two  or  three  feet  of  the 
ground  up  to  the  very  top.     I  have  seen  trees  that  were  not 
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twisted  at  all;  some  were  twisted,  some  were*not,  bat  the  bark 
torn  oflF." 

The  plaintiff,  John  8pen$ley^  testified:  "There  was  a  large 
white-oak  tree  near  my  honse;  there  were  two  limbs  on  it 
forking  off  each  way,  and  it  struck  right  vertically  where  the 
limbs  connected  with  the  tree  and  split  right  down.  One 
part  of  the  tree  is  gone  entirely;  the  other  part  is  standing 
there  yet  It  was  split  to  perhaps  two  or  three  feet  of  the 
surface.  I  should  think  the  tree  was  eight  or  ten  inches 
through;  I  should  think  the  split  portion  was  six  or  seven  feot 
long.     It  was  probably  forty  or  fifty  feet  from  the  house. ^^ 

The  witness  Wasley  testified :  "  Plaintiff  had  a  field  of  wheat 
just  on  the  south  side  of  the  building,  within  ten  or  fifteen 
feet;  it  was  just  as  yellow  as  though  there  had  been  a  heavy 
frost.  The  foliage  of  the  trees  was  all  shriveled  up;  lost  their 
green  color  right  away  the  next  day." 

John  Lanyon  testified:  "I  noticed  the  effect  of  the  tornado 
within  an  hour  after  it  passed  over  John  SpensUy^s  house. 
Some  trees  had  been  broken  and  shattered,  and  were  blackened 
from  some  cause  that  I  do  not  know,  but  had  the  appearance 
of  some  that  I  have  seen  that  had  been  struck  by  lightning. 
Next  morning  I  noticed  the  appearance  of  the  leaves  of  the 
trees  near  Spensley^a  house;  they  were  blackened  and  curled 
up.  I  could  then  trace  the  track  of  the  tornado  by  the  discol- 
oration of  the  leaves." 

B.  Harker  testified:  "The  leaves  all  through  the  track  of  the 
tornado  seemed  to  be  curled  up  and  burnt  I  lived  on  high 
land,  and  within  a  few  days  after  the  tornado  I  could  trace 
the  track  of  the  tornado  for  one  and  one-half  to  two  miles 
west,  by  the  color  of  the  leaves  being  burnt  brown  and  the 
leaves  being  green  before,  and  the  leaves  on  each  side  of  the 
tornado  being  then  green.  I  saw  several  trees  on  each  side 
of  8pen8ley*8  house,  that  were  slivered  and  split  up  as  if 
struck  by  lightning." 

Colon  Qoldsworthy  testified:  "Could  distinguish  the  track 
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of  the  tornado  from  Kealey's  to  the  brewerj  for  a  month 
afterwards,  by  the  discoloration  of  the  leaves.  Two  days  after 
the  tornado  I  noticed  near  John  Spensley^a  honse  that  the 
tops  of  the  grain  and  grass  all  seemed  to  be  discolored  as  if 
frozen  or  burnt,  I  conld  not  tell  which;  and  conid  see  the 
track  of  the  tornado  from  any  hill  for  a  month  afterwards. 
Within  two  days  after  the  tornado  I  noticed,  in  passing  over 
the  track  of  the  tornado,  that  the  trees  and  rubbish  seemed  to 
be  smutted  or  scorched  as  if  burnt;  some  of  them,  but  not  all.^' 

The  plaintiff,  as  a  witness,  testified:  "I  saw  constant  flashes 
of  lightning;  they  came  and  went  away.  There  was  a  con- 
tinuous roar  of  thunder;  sometimes  loud  and  then  not  quite 
as  loud.  The  flashes  of  lightning  seemed  to  be  very  near  the 
earth.  I  remember  distinctly  one  flash.  I  never  saw  anything 
like  it  in  my  life.  It  took  my  eyesight,  I  should  think,  for 
two  or  three  seconds.    I  could  not  see,  it  was  so  dazzling." 

John  Addington,  a  witness,  testifled:  "When  I  was  in  the 
garden,  there  came  such  a  flash  of  lightning  that  it  scared  me, 
so  that  I  dared  not  stop  there.  That  came  from  the  west.  It 
struck  perpendicular.  I  saw  the  lightning,  and  it  struck  down 
as  though  it  was  going  to  strike  the  earth  right  up,  and  scared 
me  so  I  darsent  stop.  Then  in  about  a  minute  or  two  there 
was  another  such  flash  came  out  of  the  south.  When  I  got 
into  the  wood-shed  I  sat  down  on  a  log  of  wood,  and  the  light- 
ning came  so  I  thought  the  wood-shed  would  be  afire  every 
minute.  .  .  .  When  I  had  sat  there  a  little  while,  there 
came  such  a  fladh  of  lightning  as  I  never  saw  in  my  life  — 
never.  And  when  the  flash  came,  the  wood-shed  was  gone  like 
that  [indicating]  — just  as  quick  as  that.  I  fell  down,  and  it 
took  my  hat  off  as  I  fell;  took  my  hat  right  away.  I  looked 
up,  and  the  top  of  the  wood-slied  was  gone;  all  smashed  up; 
gone  right  away.  The  wood-shed  was  struck  on  the  north  side. 
There  was  four  cords  of  wood  laid  against  that  side,  and  it  just 
lifted  the  four  cords  of  wood  and  the  sill  and  all  about  half  a 
yard  towards  me;  and  the  other  side,  it  lifted  that  about  half 
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a  yard  away  from  me,  and  set  it  on  another  beam  ontside.  In 
the  wood-shed  at  the  time  it  had  all  the  appearance  of  light- 
ning. When  the  storm  came  I  conld  not  tell  anything  else. 
It  would  be  impossible  to  tell  anything  else." 

Edmund  Edivine,  at  the  time  of  the  storm,  was  at  plaintiff's 
furnace,  one-quarter  of  a  mile  from  his  house,  which  was  on 
much  higher  ground  than  the  furnace,  southeast  from  it,  and 
in  plain  view.  He  saw  the  storm  approaching  from  the  west, 
some  miles  distant.  He  says:  "My  attention  was  particularly 
attracted  to  it  [the  storm]  by  the  flashes  of  lightning.  I  saw 
it  when  it  was  very  small.  There  was  a  cloud  on  either  side, 
and  this  one  appeared  to  be  coming  up  in  the  center  of  the 
storm.  These  others  on  either  side  came  in  contact  and  ap- 
peared then  to  make  a  whirling  motion  right  there,  as  it  rolled 
nearer.  I  supposed,  from  the  continuous  lightning  that  was 
flashing  from  it,  that  it  was  something  unusual;  it  must  be  a 
cyclone  or  a  tornado,  or  something  of  that  nature.  As  it  drew 
near  I  observed  in  the  center  of  this  cloud  a  fiery,  luminous 
light  I  supposed  it  was  a  fire,  something  like  a  head-light 
on  a  locomotive,  and  issuing  from  that  flashes  of  lightning  — 
continued  lightning.  It  was  near  the  earth.  As  it  drew  near 
the  light  was  more  brilliant;  could  see  plainer.  Could  see 
the  light  in  the  center.  It  rushed  right  by,  and  the  house 
was  gone  in  an  instant.  I  saw  the  storm  when  it  struck  the 
house.  I  could  see  the  light  from  behind;  flashes  of  lightning 
continually  —  a  continuous  roar  of  thunder  with  it.  At  the 
time  the  storm  struck  the  house,  it  was  in  a  funnel  shape. 
The  lightning  was  like  fire;  just  like  fire  light.  There  was  a 
light  illumination  when  it  struck  the  house;  lightning  flashing 
in  every  direction  continually,  and  a  continuous  roar  of  thun- 
der. Noticed  just  before  it  c^me  up  to  the  house  a  ball  of 
fire  came  right  down,  and  tore  up  some  ground  close  by  the 
house,  between  the  furnace  and  the  house.  The  storm,  after 
it  passed  the  house,  continued  in  the  same  way." 

Edward  Addington,  in  his  deposition,  says:   "When  the 
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tornado  struct  John  Spensley^s  house,  I  was  about  one-fourth 
of  a  mile  northwest  of  John  Spensley^B  house,  at  the  furnace 
door,  and  about  sixty  feet  lower  than  Sjpensley^e  house.  The 
furnace  is  in  a  ravine,  and  Speneley^B  house  is  on  a  hilL  I  was 
in  full  view  of  Spensley^a  house  when  the  tornado  struck  it. 
The  tornado  appeared  to  be  about  one-third  of  a  mile  in  width, 
and  coming  from  the  west  When  the  tornado  struck  Spena* 
hy^H  house,  the  lightning  was  cutting  in  every  direction.  It  was 
so  dark  I  could  not  see  the  house  when  the  tornado  struck  it" 

Anna  B.  Bennett  says:  "  I  could  see  John  Spensley* b  house 
from  my  place.  I  saw  the  tornado  coming  towards  my  house 
from  the  direction  of  John  Spenseley'a  house.  It  was  like  a 
rolling  cloud  of  smoke  as  it  came  to  my  house.  The  appear- 
ance of  the  tornado  was  that  of  fire  and  smoke,  and  I  smelt 
the  smell  of  sulphur,  and  I  saw  the  fire,  and  it  was  bright,  and 
it  was  all  around.  This  was  about  four  o'clock  in  the  after- 
noon. Our  house  was  completely  demolished.  The  time  that 
I  saw  the  fire  lasted  less  than  two  minutes;  the  effects  of  the 
tornado  did  not  last  any  longer  than  I  saw  the  fire. 
The  fire  affected  my  person  at  that  time.  I  was  burned  on 
the  side  of  my  neck,  and  the  back  of  my  head.  My  hair  was 
burned  on  one  side  of  my  head.  I  had  a  very  sore  spot  from 
the  effects  of  the  burn.  I  do  not  know  of  any  other  cause  ex- 
cept the  heat  that  was  in  the  tornado.  There  was  no  fire  in 
the  house  at  the  time.  The  fire  I  saw  in  the  house  that  day 
was  what  we  commonly  call  lightning." 

The  plaintiff,  as  a  witness,  in  speaking  of  the  demolition  of 
the  house  and  deposition  of  the  debris,  says:  "There  was  not 
anything  left  of  the  house  except  the  foundation  walls,  and 
they  were  partly  thrown  in;  the  house  was  completely  de- 
stroyed; there  were  a  great  many  timbers  that  were  just 
mashed  right  up  into  splinters;  seemed  as  if  they  had  been 
rubbed  together  almost,  and  broken  to  splinters;  the  timbers 
were  scattered  all  over;  one  of  the  main  sills  I  should  think 
was  carried  a  hundred  yards — a  piece  of  timber  8x8, —  and 
was  driven  nine  feet  into  the  ground,  and  then  broken  off  in 
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pieces;  this  timber  was  southeast  from  the  house.  I  found 
the  contents  of  my  building  at  different  distances  all  around 
the  neighborhood;  the  principal  part  of  the  debris  was  right 
there;  it  was  mashed  to  pieces,  and  right  there  on  the  ground; 
of  course  there  were  pieces  of  it  carried  a  considerable  dis- 
tance. The  lumber  that  came  from  the  building  was  all 
splintered  up;  there  were  very  few  pieces  that  could  be  used 
for  anything  after  the  house  was  destroyed;  I  do  not  remem- 
ber of  seeing  as  much  as  fifty  feet  of  siding  from  my  house 
after  the  storm." 

The  witness  Edivine  says:  "Everything  was  shattered  to 
pieces  —  to  splinters.  The  rubbish  was  scattered  over  from 
150  to  200  yards  of  ground,  probably  —  right  there.  Then, 
of  course,  there  were  parts  of  the  house  at  a  great  distance." 
The  witness  Wasley  says:  "  The  debris  from  the  house  was 
considerably  shattered;  I  don't  think  you  could  find  twenty- 
five  feet  of  siding;  all  split  and  broken  small  into  kindling 
wood." 

The  witness  Mrs.  Coates,  who  was  in  the  cellar  of  the 
plaintiff's  house  at  the  time  it  was  demolished,  in  describing 
what  occurred  immediately  after,  says  in  her  deposition:  ^^I 
went  into  the  next  room,  and  smelt  the  fire  and  saw  the  smoke. 
The  cellar  was  divided  into  three  parts;  when  the  tornado 
passed  we  were  in  the  southwest  room;  we  then  went  into  the 
north  part  of  the  cellar,  and  it  was  then  that  I  saw  the  fire 
and  smelt  the  smoke;  and  the  fire  was  in  the  southeast  part, 
which  is  the  vegetable  cellar.  I  supposed  my  mother  was  in 
the  ruins  and  would  be  burned  up,  and  I  called  upon  Mr.  Ad- 
dington  to  put  out  the  tire.  I  saw  the  fire  in  the  cellar  my- 
self; I  could  not  say  what  it  was  that  was  burning;  it  was  a 
pile  of  something  that  had  blown  there  and  had  caught  fire." 

The  witness  Wasley  says:  "  I  was  at  the  house  about  fifteen 
or  twenty  minutes  after  the  storm  passed;  the  house  was  en- 
tirely destroyed;  I  saw  fire  in  the  debris  of  the  house.  It  was 
in  the  basement  under  the  main  part  of  the  honse.  The  cel- 
lar under  the  main  part  was  divided  into  three  apartments. 
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.  .  .  The  fire  was  right  under  the  parlor;  that  would  be 
the  main  part,  on  the  east  side  —  on  the  southeast.  I  was  the 
first  to  find  it  .  .  .  The  fire,  when  I  found  it,  was  getting 
pretty  good  headway.  There  was  a  lot  of  cloth  that  had  got 
on  fire,  and  some  dirt  or  rubbish.  I  took  a  big  piece  of  plank 
and  beat  it  out."  On  cross  examination  he  said:  '^  There  was 
some  cloths  and  rubbish  burning  there,  also  some  wood  — 
pine  —  the  wood  that  the  building  was  composed  of,  burning 
with  this  rubbish.  I  put  it  out  by  slapping  it  with  a  board. 
I  could  not  tell  how  long  it  had  been  burning.  Ko  member 
of  the  family  spoke  to  me  about  it  I  doubt  if  either  one  of 
them  had  been  near  the  building  after  the  tornado;  they  were 
not  in  the  cellar  where  the  fire  was.  A  portion  of  the  floor 
had  been  thrown  over,  and  the  fire  was  underneath  it." 

The  witness  Edivine  says:  "At  the  time,  I  noticed  the 
smell  of  sulphur  at  the  house.  When  I  went  there  first  it 
was  quite  powerful;  then  it  kind  of  diminished." 

The  plaintiff's  mother-in-law,  Mrs.  Walker,  was  in  his  house 
at  the  time  of  the  fire,  and  was  killed;  and  the  evidence  tends 
to  show  that  one  side  of  her  face  was  burned,  and  the  other 
side  was  bruised  and  cut,  and  the  hair  on  one  side  of  her  head 
was  burned  off  close  to  her  head. 

Following  the  rule  of  law  indicated,  and  giving  to  the  testi- 
mony the  most  favorable  construction  it  will  fairly  bear,  and 
deeming,  for  the  purposes  of  this  appeal,  everytliing  as  fully 
proved  which  the  evidence  in  behalf  of  the  plaintiff  tends  to 
prove,  and  assuming  to  be  established  every  fact  which  such 
testimony,  and  all  reasonable  inferences  from  it,  conduce  to 
establish,  can  we  say  there  was  no  evidence  which,  if  undis- 
puted, would  justify  a  verdict  for  the  plaintiff?  Applying  that 
rule,  can  we  say  that  the  condition  of  the  atmosphere  imme- 
diately before  and  after  the  destruction;  the  hail  and  the  rain; 
the  seared  condition  of  all  v^etation  about  the  buildings  the 
rending  of  the  oak  tree  a  few  feet  from  the  house;  the  bolt  of 
lightning  striking  dose  on  the  other  side;  the  boll  of  fire  like 
Vol.  UV— 29 
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the  head-light  of  a  locomotive  at  and  about  the  building  at  the 
moment  of  deetrnction;  the  fire  in  the  basement  immediately 
after  the  storm,  when  there  had  been,  no  fire  in  the  bailding 
immediately  before;  the  bamed  condition  of  Mrs.  Walker,  who 
was  in  the  house  at  the  time  and  was  killed;  and  the  shattered, 
splintered  and  powdered  condition  of  the  timbers  and  almost 
every  part  of  the  building, —  did  not  tend  to  prove  the  pres- 
ence of  disruptive  discharges  of  electricity  as  an  active  agency 
in  destroying  the  building?  It  is  true,  the  wind  was  present 
in  terrible  force,  but  that  increases  instead  of  diminishing  the 
probability  of  the  presence,  also,  of  a  powerful  electrical  force, 
since  a  tornado  is  usually  accompanied  with  lightning,  and,  as 
counsel  admit,  was  a  component  part  of  it  in  this  case.  Had 
the  conditions  named  existed  without  the  presence  of  severe 
wind,  we  apprehend  they  would  readily  have  been  attributable 
to  the  effects  of  electricity.  Did  the  mere  presence  of  wind 
in  great  force  entirely  remove  the  evidences  and  inferences 
which  otherwise  existed?  It  is  true,  the  experts  on  the  part 
of  the  defendant  attribute  much  of  the  phenomena  to  the 
severity  of  the  wind.  But,  as  suggested,  by  Mr.  Justice  Lton 
in  Capp  V.  German  Amerioan  Ins,  Co,y  51  Wia,  643:  "We 
greatly  doubt  whether  the  conrt  can  properly  assume  a  fact  to 
be  proved,  and  take  it  from  the  jury,  if  the  proof  (on  the  part 
of  the  defendant)  consists  mainly  of  the  testimony  of  experts, 
as  it  does  in  this  case.  It  is  only  when  the  testimony  leaves 
no  reasonable  doubt  of  the  fact  that  the  court  should  exercise 
that  power;  and  in  the  very  nature  of  things  there  are  usually 
elements  of  doubt,  uncertainty  and  inconclnsiveneas  in  expert 
testimony.  It  is  upon  this  principle  that,  in  actions  for  in- 
fringements of  patents  and  trade-marks  (which  usually  depend 
upon  expert  testimony),  the  courts  do  not  decide  the  question 
of  infringement  on  demurrer  to  the  pleadings,  no  matter  how 
clearly  the  infringement  or  non-infringement  may  be  alleged 
therein,  but  put  the  parties  to  their  proofs." 

It  is  certainly  common  in  patent  cases  to  submit  the  qaea- 
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tion  of  infringement  to  the  jnry,  even  where  the  patented 
machine  and  the  infringing  madiine  are  both  present  in  conrt, 
and  thus  inspected  bj  the  conrt  Trne,  the  law  may  be  prop* 
erly  regarded  as  a  science,  bnt  it  consists  in  applying  certain 
principles  to  admitted  or  a  given  state  of  facts.  It  certainly 
cannot  be  the  province  of  the  conrt,  in  ^n  action  at  law  triable 
by  a  jnry,  to  determine  abstruse  and  occult  scientific  facts,  even 
when  enlightened  by  the  wisdom  of  learned  experts,  especially 
where  their  opinions  are  in  conflict.  We  have  no  disposition 
to  disparage  that  class  of  testimony,  for  it  is  frequently  very 
highly  instructive,  especially  when  confined  to  the  admitted 
facts  of  a  given  case;  but  its  province  is  to  aid  those  who  are 
i*equired  to  determine  the  facts,  and  in  such  a  case  they  are  to 
be  determined  by  the  jury.  Whether  the  wind  theory  of  the 
defendant's  experts,  or  the  electric  theory  of  Professor  Tiee,  is 
correct  or  not,  may  have  an  important  bearing  upon  the  weight 
of  the  evidence,  circumstances  and  inferences  tending  to  prove 
or  disprove  the  presence  of  disruptive  discharges  of  electricity 
as  an  agency  in  the  destruction  of  the  plaintiff's  house.  As« 
suming  that  two  forces  were  present,  wind  and  electricity,  either 
of  which  was  sufficiently  powerful  to  be  an  agency  in  the  de- 
struction of  the  building,  yet  it  would  not  be  for  the  court  to 
say  that  such  destruction  was  wrought  wholly  by  the  one  to 
the  entire  exclusion  of  the  other.  The  question  for  the  jury 
is,  whether  lightning  was  a  sufficient  agency  in  such  destruc- 
tion; and  the  question  for  the  court  is,  whether,  within  the 
rule  stated,  there  is  any  evidence  tending  to  prove  that  light* 
ning  was  such  an  agency.   - 

The  majority  of  the  court  being  of  the  opinion  that  there  is 
such  evidence,  the  judgment  of  the.  cironit  court  is  reversed^ 
and  the  cause  is  remanded  for  a  new  trial. 

Lyov  and  Tatlos,  JJ.,  dissent 
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Habdy  and  another  vs.  Scales  and  others. 

Februaty  10-^  March  14, 1882. 

Estates  of  Dbobdents.    Righta  of  teitator'a  widow  as  to  property  not 
disposed  qfbythe  will. 

1.  Since  the  territorial  statutes  of  1839.  the  statatory  rale  in  this  state  has 

been,  that  a  testamentary  provision  for  the  widow  was  furesamptiy^y 

in  lieu  of  dower,  unless  the  will  itself  showed  plainly  that  such  provision 

was  in  addition  to  dower. 
[2.  Whether,  under  sec.  18,  ch.  89,  R.  S.  1858,  a  provision   in  the  will,  not 

renounced  by  the  widbw,  excluded  her  from  dower  in  real  estate  not 

disposed  of  by  the  will,  is  not  here  decided.] 
8.  Prior  to  ch.  106  of  1877,  Uie  widow  took  her  share  of  the  personal  prc^- 

erty  under  the  statute  of  distributions,  unless  excluded  by  the  will  itself, 

without  being  compelled  to  make 'her  election. 

4.  Under  ch.  106  of  1877,  where  a  will  makes  provision  for  the  widow,  she 

is  excluded  from  any  share  of  either  the  real  or  the  personal  estate  of  the 
testator,  left  undisposed  of  by  the  will,  by  virtue  of  the  right  of  dower 
or  under  the  statute  of  distributions,  unless  she  duly  renounces  the 
provision  so  made  for  her  in  the  will. 

5.  The  statute  of  1877  repeals  by  implication  subd.  6,  sec.  1,  ch.  99,  R.  S.  1858. 

APPEAL  from  the  Circuit  Conrt  for  La  Fayette  County. 

In  September,  1877,  Samuel  H.  Scales  died  in  La  Fayette 
county,  leaving  surviving  him  his  widow  and  six  children,  his 
only  heirs-at-law.  By  his  will,  which  was  duly  admitted  to 
probate,  he  gave  to  his  widow  an  undivided  half  of  certain  real 
estate,  including  the  homestead,  and  of  the  personal  property 
in  use  thereon,  for  her  life,  and  to  his  son  Samuel  H.  Scales^ 
Jr,^  the  other  undivided  half  of  said  real  and  personal  prop- 
erty, and  an  estate  in  remainder  in  the  half  given  to  the 
widow,  expectant  upon  her  death.  There  was  no  residuary 
clause  in  the  will,  and  the  deceased  left,  in  addition  to  the 
property  above  mentioned,  a  large  amount  of  real  and  personal 
property,  as  to  which  he  died  intestate.  The  widow  filed  no 
notice  of  an  election  to  take  the  provision  made  for  her  by  law, 
instead  of  the  provision  made  by  the  will,  but  took  possession 
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pf  the  property  devised  to  her,  claiming  the  same  under  the 
will.  The  action  was  broaght  bj  two  of  the  children  and 
heirs  of  the  deceased,  against  the  executors  of  the  will  and 
against  the  widow  and  other  heirs,  for  a  construction  of 
the  will;  the  plaintiffs  contending  that  the  widow  had  no  right 
to  anj  portion  of  the  estate  of  the  deceased  except  what  was 
specifically  given  to  her  by  the  will;  and  the  defendants  con- 
tending that,  in  addition  to  what  was  so  given  to  her,  she  ^a$ 
entitled  to  dower  in  all  the  real  estate  of  the  deceased  as  to 
which  he  died  intestate,  to  one-third  of  the  rents  and  profits 
thereof  received  pending  the  settlement  of  the  estate,  and 
to  one-seventh  of  all  the  personal  property  undisposed  of  by 
the  will.  The  circuit  court,  as  conclusions  of  law,  held  that 
it  did  not  appear  to  have  been  the  intention  of  the  deceased, 
as  expressed  in  his  will,  that  his  widow  should  have  any  por- 
tion of  his  real  or  personal  property  which  was  not  disposed 
of  by  said  will,  and  that  she,  having  failed  to  file  a  notice  of 
other  election,  had  presumably  elected  to  take  the  provision 
made  for  her  by  the  will,  and  was  not  entitled  to  any  portion 
of  or  dower  estate  in  any  of  the  real  or  personal  property  of 
the  deceased,  not  specifically  given  to  her  by  the  will.  From 
a  jadgment  accordingly,  the  defendants  appealed. 

W.  E.  Carter  and  T.  J,  Law,  for  the  appellants,  argued, 
among  other  things,  that  it  is  only  as  to. estate  which  a  testator 
has  assumed  to  dispose  of,  that  a  widow  is  put  to  her  election. 
As  to  other  property,  the  statutes  as  to  intestate  estates 
must  govern.  In  case  of  partial  intestacy,  the  persons  entitled 
to  distribution  take,  not  in  pursuance  of  the  intention  of  the 
testator,  but  by  force  of  law  and  regardless  of  what  his  inteur 
tions  may  have  been.  The  widow  is  entitled  to  participate  in 
the  distribution  of  that  part  of  a  testator's  estate  as  to  which 
he  dies  intestate.  In  such  cases  both  the  next  of  kin  and  the 
widow  take  under  the  statutes  of  distribution,  and  one  cannot 
acquire  the  right  unless  the  other  does  also.  1  Williams  on 
Executors,  660,  note  6;  2  id.,  1176;  1  Perry  on  Trusts,  sees. 


Digiti 


zed  by  Google 


454         SUPEEME  OOUET  OF  WISCONSIN, 

Hardy  and  another  ts.  Scales  and  otlieiB. 

152, 155, 158;  Story'sEq.  Jnr.,  §§  1076, 1208;  Hill  on  Trnstee^ 
118;  2  Jarman  on  Wills  (5th  Am.  ed.),  136,  211,  213,  21i} 
Nickerson  v.  Bowly^  8  Met,  430;  Gushing  v.  Blakey  8  Stew^ 
Eq.  (N.  J.),  695;    Hand  v.  Ilarey^  1  id.,  59;    Davers  v.. 
Dewees^  3  P.  Williams,  40;  Oldham  v.  Carleton,  2  Cox,  899; 
Kempton'n  Case^  23  Pick.,  163;  DaU  v.  Johnson^  8  Allen,* 
864;  SkelUngffTV.  SkelUnger,  6 -Stew.  Eq.  (N.  J,),  659;  Hays 
V.  Jacksony  6  Mass.,  149;  Hill  v.  Hill,  2  Hayw.  (N.  C),  298; 
Dunlap  V.  Ingramy  4  Jones,  Eq.,  178;  Paup  v,  MingOy  4 
Leigh,  763;  Wilson  v.  Wilson,  8  Binney,  557;  8.  G.y  9  S.  & 
R.,  424;  Grasser  v.  Eokarty  1  Binney,  675;  Darrah  v.  Mo- 
Naivy  1  Ashm.  (Pa.),  238;  Den  v.  Alleuy  Penn.  (N.  J.),  24; 
IHeks  V.  Lamberty  4  Vesey,  725;  Pickering  u  Lord  Stam- 
fordy  2  Vesey,  Jr.,  272,  581,  386,  492.     The  right  of  tha 
widow  to  a  share  in  the  personalty  is  clear.     Oh.  106,  Laws: 
of  1877,  did  not  operate  to  repeal  subd.  6,  sec  1,  ch.  99, 
E.  S.  1858.    There  is  no  conflict  between  the  two  statutes.' 
They  deal  with  entirely  diflFerent  snbjects.     One  provides  for 
the  disposition  of  property  as  to  which  a  person  dies  intestate,; 
whether  or  not  he  may  have  left  a  will.     The  other  treats  of« 
estates  in  dower.    Statutes  mast,  if  possible,  be  so  oonstrned  as. 
to  avoid  repugnancy;  and  if  the  provisions  of  different  statutes, 
are,  after  all,  found  to  be  repngnant,  each  chapter  or  statute 
governs  as  to  all  matters  and  questions  growing  out  of  the 
subject  matter  of  such  chapter  or  statute     E  &  1858,  ch.  191, 
sec.    11;   Mead  v.  Bagnall,  15  Wis.,   156;    Woodbury  i>. 
Shacklefordy  10  H.,  66;  Sohieve  v.  The  State,  17  id.,  253.     i 
For  the  respondents  there  was  a  brief  by  Orton  dh  Osborfk 
and  P.  B.  Simpson,  and  oral  argument  by  H.  S.  Magoon. 

CoLB,  0.  J.  In  this  ease  the  learned  counsel  did  not  dis^ 
agree  as  to  the  rule  of  the  common  law  which  put  the  widow! 
to  an  election  between  the  provisions  made  for  her  by  the 
will  of  her  husband  and  her  right  of  dower.  They  fully  agree 
that  dower  was  a  legal  right  which  was  mueh  favored  by  the 
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•ourtfi,  and  that  the  presumption  was  that  a  provision  for  thef 
widow  in  the  will  was  a  matter  of  bounty,  and  was  not  in- 
tended to  exclade  dower  unless  it  was  so  expressed  in  the  will, 
or  there  was  a  clear  implication  to  that  effect.  But  it  is  con- 
ceded that  this  rale  of  the  common  law  was  long  since  changed 
by  statute  here,  and  the  presumption  reversed;  and  that  since 
the  adoption  of  the  Revision  of  1839,  by  the  territorial  legis- 
lature, a  provision  for  tibe  widow  in  the  will  carried  with  it 
the  presumption  that  it  was  in  lieu  of  dower,  and  that  it  liad 
to  appear  plainly  by  the  will  itself  that  it  was  in  addition  to 
dower,  in  order  that  the  widow  might  take  both.  SeeTer. 
Stats.  1839,  p.  184;  section  18,  ch.  62,  R  S.  1849;  section  18, 
eh.  89,  R  S.  1858.  By  the  last  statute,  when  the  widow  was  enti- 
tled te  an  election  she  was  deemed  to  have  elected  to  take 
under  the  will,  unless,  within  one  year  after  the  death  of  her 
husband,  she  commenced  proceedings  for  the  assignment  or 
recovery  of  her  dower,  or  by  some  other  unequivocal  and  no- 
torious act  waived  the  provision  made  for  her.  Zaegel  v. 
Kuster,  51  Wis.,  31;  Wilder  v.  Wilber,  52  Wis.,  298. 

Where  the  widow  made  a  valid  election  waiving  the  pro- 
visions of  the  will  in  her  favor,  or  relinquishing  any  jointure 
or  pecaniary  provision  made  for  her  beneflti  but  without  her 
assent,  she  was  then  Entitled  to  be  endowed  of  the  lands  of 
her  husband  in  which  her  dower  had  not  been  barred.  But 
whether  it  was  necessary  for  her  to  renounce  the  provision 
made  for  her  where  the  testator  left  reeX  estate  not  disposed  of 
by  the  will,  in  order  to  be  endowed  of  snoh  intestate  real 
estate,  is  a  question  of  some  difBcuHy  under  the  statdte;  but 
its  solution  is  not  essential  to  the  disposition  of  this  case.  It 
is  admitted  that  the  law  of  1858  and  the  prior  statutes  relate 
to  real  estate  and  to  the  claim  of  dower  proper.  These  enact- 
ments had  no  application  to  personal  property  which  was  left 
undisposed  of  by  the  will.  Therefore,  unless  the  widow  was 
exdnded  by  the  will  itself  from  claiming  a  share  in  such  per- 
sonal estete,  she  took  her  portion  under  the  statute  of  distri- 
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bntion  (subdivision  6,  sec.  1,  ch.  99,  R.  S.  1858),  without 
being  compelled  to  make  her  election.  Kempton^8  Cctse^  23 
Pick.,  163.  This  was  the  state  of  the  statntorj  law  upon  this 
subject  when  chapter  106,  Laws  of  1877,  was  enacted.  And 
the  question  in  this  case  relates  solely  to  the  construction  of 
that  act.  The  first  section  of  the  act  amends  section  17,  ch. 
89,  R  S.  1858,  and  provides  that  the  widow  shall  make  her 
election  whether  she  will  take  any  jointure  or  pecuniary  pro- 
vision made  for  her  without  her  assent,  "or  the  share  of  his 
estate  hereinafter  provided."  The  second  section  amends  sec- 
tion 18  of  the  same  chapter,  and  enacts  that  when  any  lands 
are  devised  to  the  widow,  or  other  provision  is  made  for  her  in 
the  will  of  her  husband,  she  shall  make  her  election  whether 
she  will  take  the  lands  "so  devised,  or  the  provision  so  made," 
or  "whether  she  will  claim  the  share  of  his  estate  provided 
in  the  next  section;  but  she  shall  not  be  entitled  to  both  un- 
less it  plainly  appears  by  the  will  to  have  been  so  intended  by 
the  testator." 

The  third  section  amends  section  1980  as  to  read  as  follows: 
"  When  a  widow  shall  be  entitled  to  an  election  under  either 
of  the  last  two  preceding  sections,  she  shall  be  deemed  to  have 
elected  to  take  such  jointure,  devise  or  other  provision,  unless 
within  one  year  after  the  death  of  her  husband  she  file  in  the 
court  having  jurisdiction  of  the  settlement  of  his  estate,  notice 
in  writing  that  she  elects  to  take  the  provision  made  for  her 
by  law,  instead  of  the  provision  m^de  for  her  by  such  jointure 
or  other  provision  or  devise;  and  upon  filing  such  notice  she 
shall  be  entitled  to  the  same  rights  as  to  dower  in  his  lands, 
and  the  same  rights  as  to  the  homestead,  as  though  he  had 
died  intestate,  and  shall,  in  addition  thereto,  be  entitled  to 
claim  and  receive  the  same  share  of  his  personal  estate  as 
though  he  had  died  intestate:  provided,  however,  that  nothing 
herein  contained  shall  entitle  any  such  widow  to  claim  or 
receive  from  the  estate  of  her  deceased  husband,  in  any  of  the 
foregoing  cases,  any  greater  share  or  part  of  or  interest  in  his 
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estate  than  her  rights  of  dower  in  his  lands,  her  rights  to  the 
possession  of  the  homestead  daring  her  widowhood,  and  one- 
third  part  of  his  net  personal  estate;" 

Now  the  learned  counsel  for  the  plaintiffs  insist  that  this 
statute  amounts  to  a  complete  revision  of  the  law  in  respect  to 
the  rights  of  the  widow  in  the  estate  of  her  husband  who  dies 
testate  as  to  any  of  his  property,  having  made  provision  for 
her  in  his  will.  He  claims  that  its  language  is  plainly  ap- 
plicable both  to  real  and  personal  estate,  and  excludes  the 
widow  from  any  share  or  portion  of  such  estate  undisposed  of 
by  the  will,  where  she  does  not  renounce  the  provision  made 
for  her  by  the  testator.  Consequently,  he  says,  as  the  widow 
in  this  case  gave  no  notice  of  her  election  to  take  what  was 
allowed  her  by  law,  presumably  she  chose  the  provision  made 
for  her  in  the  will,  and  is  not  entitled  to  any  share  or  portion 
of  either  the  real  or  personal  estate  left  undisposed  of  by  the 
testator,  but  is  limited  to  that  estate  or  interest  specifically 
given  her  in  the  will.  We  are  inclined  to  the  opinion  that 
this  view  of  that  enactment  is  correct  and  must  prevail.  It 
seems  to  us  difScult  to  hold,  without  nullifying  its  language, 
that  it  has  nothing  whatever  to  do  with  the  descent  or  distribu- 
tion of  injtestate  property,  and  does  not  prescribe  the  rules 
when  the  widow  is  put  to  her  election.^  Under  the  old  statute 
she  was  to  make  her  election  whether  she  would  take  the  pro- 
visions in  the  will,  or  whether  she  would  "  be  endowed  of  the 
lands  of  her  husband."  Under  the  law  of  1877  she  is  re- 
quired to  elect  whether  she  will  take  the  lands  devised  to  her, 
or  other  provision  made  for  her  benefit,  "or  whether  she  will 
claim  the  share  of  his  estate  provided ''  in  the  third  section. 
She  cannot  claim  both  the  provision  and  such  share  or  por- 
tion,  "  unless  it  plainly  appears  by  the  will  to  have  been  so 
intended  by  the  testator." 

The  change  in  the  language  of  the  statute,  compelling  the 
widow  to  elect  whether  she  would  "  be  endowed  with  the  lands 
of  her  husband,"  or  whether  she  would  "claim  the  share  of 


Digiti 


zed  by  Google 


458  SUPREME  COUET  OF  WISCONSIN, 

Hardy  and  aaother  vb.  Scales  and  oUieis. 

his  estate,"  is  quite  significant  Upon  her  giving  written 
notice  that  she  elected  to  take  the  |>rovi8ion  made  for  her  by 
law,  instead  of  the  provision  made  for  her  by  any  jointare,  or 
other  provision  or  devise,  the  law  declares  that  she  will  be  en- 
titled to  the  same  rights  as  to  dower  in  his  lands,  and  the  same 
rights  as  to  homestead,  as  though  he  had  died  intestate;  and, 
in  addition  thereto,  should  be  entitled  to  claim  and  receive  the 
same  share  of  his  personal  estate  as  though  he  had  died  intes- 
tate; but  in  no  event  could  she  claim  any  greater  share  or  part 
of  or  interest  in  his  estate  than  her  dower  rights,  her  rights  to 
the  possession  of  the  homestead  during  her  widowhood,  and 
one-third  part  of  his  net  personal  estate.  It  seems  to  us  this 
language  effectually  repels  the  inference  that  the  legislature, 
by  the  law  of  1S77,  intended  only  to  amend  the  sections  of 
chapter  89,  R  S.,  referring  to  dower,  and  shows  that  it  was 
intended  to  apply  to  the  distribution  of  intestate  personal 
property. 

It  is  objected  that  this  construction  makes  the  law  of  1877 
operate  to  repeal  by  implication  subdivision  6,  sec  1,  ch.  99, 
R.  S.  1858;  and  we  think  it  does  have  that  effect  It  seems, 
to  us  the  two  statutes  cannot  well  stand  together  in  a  case 
where  the  widow  is  put  to  her  election.  According  to  this 
view  the  widow,  Mahala  Scales^  not  having  made  her  election, 
is  not  entitled  to  dower  in  any  of  the  real  estate  of  which  her 
husband  died  seized,  which  was  not  disposed  of  by  the  will;  nor 
is  she  entitled  to  any  portion  of  the  intestate  personal  prop- 
erty. The  judgment  of  the  circuit  court  giving  construction 
to  the  will  must  therefore  be  affirmed. 

By  the  Court. — Judgment  affirmed. 
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Febntarjf  10  —  March  14, 1882. 

Bj£CTMEKT.  (1)  No  adverse  possession  against  government,  {2,  3)  Proof 
of  entrif  of  land  at  land  office.  (3,  4)  Unexplained  alteration  of  entry, 
(5)  Force  of  recitations  in  patent  as  evidence,  (6)  Acquiring  additional 
land,  under  homestead  law,  without  residence  thereon.  (1)  Alienation 
by  deed  before  issue  of  patent,  (8, 9)  Notary*  s  certificate  of  aeknowledg' 
ment  of  foreign  deed  of  Wisconsin  land.  (10)  Mala  fides  in  purchase, 
(11)  Evidence  that  grantee  holds  land  in  trust. 

1.  No  adverse  possession  of  land  is  operatiye  against  the  goyernment 

2.  If  the  record  in  the  office  of  a  register  of  deeds  of  a  county  in  this  state, 

of  a  certified  copy  of  the  record^  of  a  U.  S.  land  office  in  the  state,  is  evi- 
dence of  the  entries  of  land  therein  stated,  btill  such  record  will  be  con- 
trolled by  a  certified  copy  of  such  land  office  records,  introduced  in 
evidence,  and  showing  error  in  the  registry. 
8.  The  evidence  in  this  case,  in  reference  to  the  original  entry  by  C.  of  land 
under  a  land  warrant,  including  the  certificate  of  the  location  of  snch 
warrant,  issued  by  the  land  office  at  the  time,  the  proper  monthly  ab- 
stract of  locations  made  at  said  office,  and  the  patent  issued  by  the 
United  States  upon  snoh  eiltry  —  held  to  show  conclusively  that  the  en- ' 
tiy  did  not  cover  the  land  here  in  dispute,  notwithstanding  a  subsequent 
unexplained  alteration  of  the  entry  upon  the  books  of  the  office,  and  the 
record  of  the  entry  as  so  altered  in  the  office  of  the  register  of  deeds  of 
the  county. 

4.  In  the  abeetice  of  evidence  explaining  the  alteration  hi  such  entry,  or 

showing  that  C.  ever  purchased,  paid  for  or  located  the  land  here  in 
dispute,  or  acquired  any  interest  therein  from  the  government,  the  alter- 
ation is  held  inoperative  for  any  purpose. 

5.  Where  a  patent  of  land  from  the  United  States  recites  that  the  patentee*8 

daim  thereto  **  has  been  estaUiabed  and  duly  consommated  in  conform- 
ity to  law,'*  and  that  the  instrument  was  issued  pursuant  to  certain 
specified  acts  of  congress,  it  must  be  presumed  that  such  recitals  are 
true,  if  there  is  any  method  by  which,  consistently  with  the  law  and  the 
facts  in  proof,  a  valid  entry  of  the  kind  could  have  been  made  by  the 
patentees. 

6.  Under  the  act  oC  congress  approved  April  4, 1872  (now  found  as  sec  2306, 

H.  S.  of  U.  S.),  any  person  of  certain  described  classes  who  had  thereto- 
fore entered,  under  the  homestead  law,  a  quantity  of  land  less  than  160 
acres,  was  permitted  to  enter  enough  additional  land  to  make  up  the 
full  quantity  of  160  acres,  wUhowt  residing  upon  such  additional  tract ' 
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The  tract  here  in  question  being  only  forty  acres,  and  plaintifiTs  grantor 
having  received  a  patent  therefor  containing  the  recitals  above  de- 
scribed, and  being  shown  never  to  have  resided  upon  said  land,  it  is 
presumed  (in  the  absence  of  evidence  to  the  contrary)  that  he  acquired  a 
right  to  enter  it  under  the  acts  just  mentioned. 

7.  One  who  has  entered  land  under  the  homestead  law  may  alienate  it  be- 

fore the  patent  issues,  in  the  absence  of  anything  in  the  statute  forbid- 
diBg  such  alienation;  and  the  patent,  when  issued  to  him,  will  vest  the 
title  in  his  previous  grantee  by  deed  of  warranty. 

8.  The  certificate  of  acknowledgment  of  a  deed  is  no  part  of  its  execution ; 

and  sec.lO,ch.  86,  R.  S.  1858,  as  amended  by  ch.  183  of  1859,  did  not 
prescribe  the  form  of  a  certificate  of  acknowledgment  of  a  deed  executed 
out  of  the  state  before  a  notary  public,  or  require  it  to  be  made  in  accord- 
ance with  the  laws  of  the  place  where  it  was  made;  and  such  a  certificate 
is  sufficient  where  it  would  have  been  in  substantial  compliance  with  the 
laws  of  this  state  if  made  here. 

9.  Where,  therefore,  a  deed  of  substitution  by  an  attorney  in  fact  to  con- 

vey land,  was  acknowledged  before  a  notary  public  in  the  District  of 
Columbia,  and  the  notary^s  certificate  failed  to  recite,  as  required  by  the 
laws  of  congress  then  in  force  in  said  district,  that  the  grantor  named 
in  the  deed  was  well  known  to  him,  or  that  his  identity  was  proved,  etc : 
Held^  that  the  certificate  was  snflSctent 

10.  The  mere  purchase  of  Land  with  knowledge  that  a  person  is  in  possession 

claiming  title  adverse  to  that  of  the  vendor,  in  good  ^th,  and  has  paid 
for  the  land,  is  not  a  fraud  in  the  law. 

11.  In  ejectment  against  A.,  the  fact  that  B.  paid  for  the  land  when  the 

deed  was  made  to  A.,  without  proof  that  the  deed  was  so  taken  by  A. 
without  the  consent  or  knowledge  of  B.,  is  no  evidence  that  A.  holds  the 
land  in  trust  for  B.  or  his  heirs. 

APPEAL  from  the  Circuit  Court  for  La  Fayette  County. 

Ejectment,  to  recover  the  S.  E.  }  of  the  N.  K  }  of  section  27, 
township  2,  range  8  east,  in  the  county  of  La  Fayette.  Com- 
plaint in  the  usual  form.  The  answer  of  the  defendant  con- 
tains, Jiraty  a  general  denial;  second^  an  averment  that  the 
defendant  holds  the  legal  title  to  the  land  claimed  in  trust  for 
the  widow  and  thi*ee  minor  children  (naming  them)  of  Timothy 
Leary,  deceased,  who  are  in  possession  of  the  land;  and  thirdy 
an  averment  that  there  is  a  defect  of  parties  defendant,  in  that 
the  said  widow  and  her  children  are  not  made  parties  to  the 
action.    The  answer  also  contains  a  counterclaim,  in  which  it 
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is  alleged  that  the  defendant,  his  grantors,  and  the  beneficiaries 
Eor  whom  he  holdft  the  land  in  trust,  liare  been  in  the  peace- 
ful adverse  possession  continuonsly  from  1852  to  the  present 
time  nnder  claim  of  title  founded  upon  an  entry  from  the 
United  States,  and  of  absolute  deeds  of  conyejanoe  duly  of 
record  in  the  register's  ofiSce  of  the  proper  county,  all  of 
which  was  well  known  to  the  plaintiff  before  he  acquired  the 
pretended  title  under  which  he  claims  theland« 

It  is  further  alleged  that  in  1878  the  plaintiff,  conspiring 
with  })ersons  unknown  to  the  defendant,  and  with  intent  to 
cheat  and  defraud  the  defendant  and  said  prior  purchasers  and 
beneficiaries,  fraudulently  obtained  and  placed  on  record  in 
said  county  a  deed  of  such  land;-^also,  that  with  like  knowl- 
edge, conspiracy  and  intent,  the  plaintiff,  in  1879,  fraudulently 
made  an  entry  of  and  procured  a  patent  for  the  land  from  the 
United  States,  and  placed  the  same  on  record  in  said  register's 
office.  The  relief  demanded  in  the  counterclaim  is,  that  the 
pretended  entry,  patent  and  deed  be  adjudged  fraudulent  and 
void  as  against  the  defendant  and  said  beneficiaries;  that  the 
same  be  cancelled  and  annulled;  and  Uiat  the  defendant  be  ad- 
judged the  owner  of  the  land  in  trust  as  aforesaid.  A  reply 
denying  the  allegations  contained  in  the  counterclaim  was  in- 
terposed by  the  plaintiff.  The  undisputed  evidence  given  on 
the  trial  proves  that  when  the  action  was  brought  the  defend- 
ant was  in  the  possession  of  the  land  claimed,  and  that  he  held 
such  possession  under  a  deed  executed  by  one  Doty  and  his 
wife  in  1865,  purporting  to  convey  the  land  to  him  in  fee; 
also  that  Timothy  Leary  paid  the  consideration  expressed  in 
the  deed,  and  occupied  the  land  until  his  death  in  1873.  After 
his  death  the  defendant  cultivated  the  land,  and  from  time  to 
time  delivered  or  paid  to  the  widow  of  Timothy  Leary  por- 
tions of  the  proceeds  thereof.  Neither  the  plaintiff  nor  any 
person  through  whom  he  clainis  title  to  the  land,  was  ever  in 
the  possession  of  it  The  evidence  of  title  is  stated  in  the 
opinion.      The  circuit  judge  directed   the  jury   to  find  for 
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the  defendant,  and  they  retnrned  a  verdict  accordingly.  The 
plaintiff  appealed  from  the  jadginent  entered  pursuant  to 
the  verdict 

For  tlie  appellant  there  vtbb  a  brief  by  Orton  &  Oshorn^ 
and  oral  argument  by  Mr.  Orton.  They  argued,  inter  aliuy 
that  the  acts  of  congress  giving  homesteaders  who  have  en- 
tered homesteads  less  in  quantity  than  160  acres,  the  right  to 
enter  enough  of  the  unappropriated  public  domain,  in  addi- 
tion to  the  quantity  already  entered  by  them,  to  equal  160 
acres  in  all,  does  not  require  any  residence  by  the  homesteader 
on  such  additional  homestead.  The  government  has  so  con- 
strued the  law,  and  has  adopted  the  practice  of  issuing  a  home- 
stead certificate  to  claimants  proving  themselves  entitled  to 
such  additional  homestead,  which  the  claimant  may  locate 
upon  the  unappropriated  public  domain  any  where,  without 
regard  to  possession  of  it.  Act  of  May  20,  1862,  12  Stats,  at 
Large,  392;  Act  of  April  4, 1872, 17  Stats,  at  Large,  49;  Act  of 
June  8,  1872,  17  Stats,  at  Large,  333;  Act  of  March  3,  1873, 
Laws  of  1872-3, 605;  R  S.  of  U.  S.,  sec  2306.  The  entry  in  this 
case  was  made  under  such  an  additional  homestead  certificate. 
The  patent  is  conclusive  evidence  of  title  in  the  patentee  agaiust 
the  government  and  all  persons  not  showing  a  prior  or  para- 
mount right  to  the  title  from  the  government.  JP'ield  v.  Sea- 
hury^  19  How.,  332;  Johnson  v.  Towsley^  13  Wall.,  72; 
Shepley  v.  Cowan^  1  Otto,  SSI;  Moore  v.  JiobbinSj  6  id.,  530; 
Parkison  v.  Brdcken^  Burnett,  13.  The  patent  is  evidence 
that  all  the  incipient  steps  have  been  regularly  taken.  Schnee 
V.  Schneey  23  Wis.,  377.  Though  the  power  and  deed  bear 
date  anterior  to  the  patent,  yet  the  title  of  Nance  under  the 
patent  inures  to  his  grantee,  under  the  covenants  in  the  deed. 
Rawie  on  Covenants,  410.  The  substitution  under  the  power 
was  acknowledged  March  13,  1878.  Under  the  law  as  it  then 
was,  this  acknowledgment  before  a  notary  pnblic  out  of  the 
state  was  sniiicient  R  8.  1858,  ch.  86,  sec.  10,  as  amended 
by  ch.  186,  Laws  of  1859. 
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For  the  respondent  there  was  a  brief  by  Hem^y  S.  Magoon 
and  Arthur  J.  O^Kerfe^  and  oral  argument  by  Mr.  Magoon. 
They  argned,  among  other  things,  that  actual  residence,  im- 
provement and  cnltivation  by  the  claimant  in  person  were 
necessary  to  tlie  valid  entry  of  a  ]iomestead;  and  that  the 
Jiouiesteader  had*no  power  to  assign  his  certificate  of  location 
or  to  sell  or  transfer  his  homestead  right,  prior  to  the  patent, 
citing  R  S.  of  U.  S.,  sees.  2263,  2288,  2^47.  . 

Lyon,  J.  The  following  facts  relating  to  the  title  of  the 
land  in  controversy  are  established  by  the  proofs:  December 
1,  1852,  one  Jefferson  Cutter,  located  military  land  warrant 
certificate  No.  19,610  on  160  acres  of  land  in  section  27,  town- 
ship 2,  range  3  east,  in  the  county  of  La  Fayette.  This 
location  was  originally  entered  in  the  tract  book  kept  in  the 
proper  local  United  States  land  oflice  as  being  upon  the  K  J 
of  S.  E.  i,  the  S.  W.  i  of  S.  E.  },  and  the  S.  E.  i  of  S.  W.  J 
of  that  section.  The  certificate  of  such  location  issued  to 
rOutter  by  the  register  of  such  land  office,  and  tlie  monthly 
abstract  for  December,  1852,  of  such  location,  contain  the 
same  descriptions  of  the  land  thus  located,  as  does  also  the 
patent  issued  by  the  United  States  to  Cutter,  two  years  later. 
Subsequently  to  the  making  of  the  original  entry  in  the  tract 
book,  the  same  was  altered  by  erasing  "southwest,"  where  it 
last  occurs  in  the  description,  and  interlining  over  the  same 
"northeast,"  so  that  the  description  of  the  last  tract  read  "the 
southeast  qr.  of  the  northeast  qr.,"  which  is  the  land  in  con- 
troversy. When  this  alteration  was  made,  by  whom,  under 
what  circumstances,  or  by  what  authority,  does  not  appear. 
The  tract  book  remained  in  this  altered  condition  until  April 
5,  1878,  when  it  was  again  altered  by  restoring  the  original 
description  of  ihe  lands  located  by  and  patented  to  Cutter. 

At  some  time,  probably  intermediate  the  first  alteration  of 
the  tract  book  and  the  last  alteration  thereof,  a  document,  pnr- 
|K>rting  to  be  a  certified  copy  from  the  records  of  the  United 
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States  local  land  office  above  mentioned,  showing  by  whom 
each  tract  of  land  in  the  county  of  La  Fayette  was  entered 
from  the  United  States,  was  recorded  in  the  office  of  the 
register  of  deeds  of  that  con^ity,  in  a  volume  known  as  the 
United  States  entry  book.  This  record  shows  that  on  Decem- 
ber  1,  1852,  Jefferson  Cutter  entered  the  S/E.  i  (160  acres), 
tlie  N.  E.  i  of  S.  W.  i  and  S.  E.  i  of  N.  E.  \  (80  acres)  of 
said  section  27.  The  last  description  is  the  land  in  con- 
troversy. 

The  defendant  put  in  evidence  this  record  in  the  office  of 
the  register  of  deeds,  and  it  is  the  only  evidence  in  the  case 
tending  to  show  that  Cutter,  or  any  grantee  of  his,  ever 
acquired  title  to  the  land  from  the  United  States.  In  January, 
1864,  Cutter  and  wife  conveyed  the  land  in  controversy  to  one 
Doty,  and.  in  November,  1865,  Doty  and  wife  conveyed  the 
same  to  the  defendant  Both  conveyances  contain  the  usual 
covenants  of  seizin,  and  of  warranty  against  incumbrances. 
•  The  plaintiff's  claim  of  title  is  founded  upon  the  following 
facts:  January  10,  1878,  one  John  Nance  executed  to  Charles 
D.  Qilmore  a  power  of  attorney,  irrevocable,  authorizing  the 
latter  to  locate  the  additional  homestead  of  Nance,  under  cer- 
tain acts  of  congress,  on  the  land  in  controversy,  and  to  sell 
and  convey  the  same  for  such  sum  as  he  might  deem  proper, 
and  to  execute  deeds  therefor  in  the  name  of  Nance  and  wife, 
with  or  without  covenants  of  warranty.  The  instrument  also 
contains  the  usual  power  of  substitution.  By  a  writing  in- 
dorsed on  such  power  of  attorney  and  dated  March  13,  1878, 
Qilmore  substituted  Wendel  A,  Anderson  in  his  place  to  exe« 
cute  the  intendments  of  such  instrument  On  May  3, 1878^ 
Nance  and  wife,  by  Anderson  as  their  attorney  in  fact,  con- 
veyed the  land  in  controversy  to  the  plaintiff  by  deed  of  war- 
ranty containing  all  of  the  usual  covenants.  January  33, 1879, 
the  United  States  patented  the  land  to  Nance.  This  patent  is 
headed  "Homestead  certificate  No.  8,871  —  application  7,816," 
and  contains  the  following  recital:  "Whereas,  there  has  been 
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deposited  in  the  general  land  offioe  of  the  United  States  a  cer- 
tificate of  the  register  of  the  land  office  at  La  Crosse,  Wiscon- 
sin, whereby  it  appears  that,  pnrsnant  to  the  act  of  congress 
approved  20th  of  May,  1862,  '  to  secure  homesteads  to  actual 
settlers  on  the  public  domain,'  and  the  acts  supplemental 
thereto,  the  claim  of  John  Nance  has  been  established  and 
duly  consummated  in  conformity  to  law  for  the  S.  E.  ^  of  the 
N.  E.  i  of  section  27,"  etc 

After  the  above  general  statement  of  the  various  convey- 
ances and  instruments  affecting  the  title  to  the  land  in  ques- 
tion, we  proceed  to  consider  and  determine  the  questions 
presented  in  the  record,  and  argued  by  the  respective  counsel. 

I.  The  defendant's  claim  of  title  will  first  be  considered.  It 
is  scarcely  necessary  to  say  that  the  alleged  adverse  possession 
of  the  land  by  the  defendant  and  his  grantors,  or  by  Timothy 
Leary  and  his  heirs,  does  not  strengthen  the  defendant's  claim 
of  title;  for  no  adverse  possession  is  operative  against  the  gov- 
ernment. The  defendant  can  be  in  no  better  position  to  assert* 
title  by  virtue  of  an  adverse  possession  for  ten  or  twenty  years, 
founded  upon  the  deed  from  Cutter  to  Doty,  and  from  Doty 
to  himself,  than  he  would  have  been  had  the  land  remained 
vacant  and  unoccupied  until  entered  or  located  by  Nance.  The 
defendant's  claim  of  title,  therefore,  is  founded  alone  upon  the 
record  in  the  office  of  the  register  of  deeds  of  La  Fayette 
county  of  the  alleged  transcript  from  the  United  States  land 
office,  which  shows  on  its  face  that  the  land  in  controversy  was 
entered  by  Cutter.  It  is  supposed  that  there  is  some  statute 
which  authorizes  this  record,  and  makes  it  competent  evidence, 
although  we  have  not  been  referred  to  it,  and  have  been  unable 
to  find  it.  No  objection  for  incompetency  was  made  against 
the  admission  in  evidence  of  that  record,  and  it  is  assumed 
that  it  was  properly  admitted. 

The  date  of  the  alleged  entry  by  Cutter,  contained  in  that 
record,  and  the  fact  that  the  entry  covers  portions  of  the  same 
land  upon  which  Cutter  located  his  bounty  land- warrant,  sat- 
V0L.LIV— 30 
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isfactorily  ehow  that  the  transcript  so  recorded  was  intended 
to  be  a  transcript  from  the  tract  book  in  the  land  office  of 
Cutter's  location  of  his  land  warrant  No.  19,610.  By  the 
introduction  of  the  certified  copy  of  the  tract  book,  the  tran- 
script recorded  in  the  office  of  the  register  of  deeds  is  proved 
erroneous  in  several  particulars.  Of  course  the  entries  in  the 
tract  book  must  control  when  it  is  made  to  appear  that  the 
recorded  transcript  therefrom  is  inaccurate.  But,  in  respect 
to  the  land  in  question,  the  recorded  transcript  is  a  correct 
copy  of  the  tract  book  as  the  same  was  after  the  first  alteration 
thereof,  above  mentioned,  had  been  made.  Hence  the  effect 
of  that  alteration  upon  the  title  must  be  determined.  The 
evidence  leaves  no  room  to  doubt  that  Cutter  located  his  war- 
rant upon  the  S.  E.  }  of  the  S.  W.  J  of  section  27,  and  not 
upon  the  S.  E.  J  of  the  N.  E.  J  of  that  section,  which  is  the 
land  in  controversy.  Undoubtedly  such  was  the  or ii^inal  entry 
in  the  tract  book.  This  is  abundantly,  indeed  conclusively, 
proved  by  the  descriptions  in  the  certificate  of  location  issued 
at  the  time,  in  the  monthly  abstract,  and  in  the  patent  issued 
to  Cutter, 

In  the  absence  of  any  proof  explanatory  of  the  alteration,  or 
that  Cutter  ever  purchased,  paid  for  or  located  the  land,  or 
that  thjB  government  has  done  any  act  tending  to  show  that  it 
ever  conferred  upon  Cutter  any  right  to  or  interest  therein, 
but  conveyed  other  lands  to  him  pursuant  to  the  original  entry 
and  certificate  of  location,  it  must  be  held  that  the  alteration 
is  inoperative  for  any  purpose,  and  hence  that  neither  Cutter 
nor  the  defendant,  who  claims  under  him,  ever  had  any  title 
to,  or  legal  or  equitable  interest  in,  the  land  in  question. 

II.  But  it  is  settled  that  the  plantiff  in  ejectment  must 
recover,  if  at  all,  upon  the  strength  of  his  own  title,  and  not 
upon  the  want  of  title  by  his  adversary.  This  rule  requires 
us  to  determine  whether  the  plaintiff  has  established  title  in 
.himself. 

FiT9t.  It  was  proved  that  Nance,  the  original  patentee  and 
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the  grantor  of  the  plaintiff,  never  occupied  the  land.  Ag 
nearly  as  can  be  gathered  from  the  record,  the  learned  circuit 
judge  held  that  occupancy  by  Nance  was  essential  to  a  valid 
location  of  the  land  under  the  homestead  laws,  and  for  want 
of  it  the  patent  was  held  inralid,  and  a  verdict  for  the  defend- 
ant directed. 

It  is  provided  in  the  homestead  laws  (U.  S.  R  S.,  424,  sec^ 
2305),  that  '*  no  patent  shall  issue  to  any  homestead  settler  who 
has  not  resided  upon,  improved  and  cultivated  his  homestead  for 
a  period  of  at  least  one  year  after  he  shall  have  commenced  his 
improvements."  The  circuit  judge  held  that  this  provision  is 
decisive  against  the  validity  of  the  patent.  Tlie  patent  issued 
to  Nance  recites  that  his  claim  thereto  ^has  been  established 
and  duly  consummated  in  conformity  to  law,"  and  that  it  was 
issued  pursuant  to  the  act  of  congress  approved  May  20, 1862, 
"  to  secure  homesteads  to  actual  settlers  on  the  public  domain,'' 
and  the  acts  supplemental  thereto.  It  is  manifest  that  if  there 
is  any  method  by  which  a  valid  entry  of  the  land,  under  the 
recited  acts,  could  have  been  made  without  actual  occupancy, 
in  the  absence  of  any  proof  to  the  contrary,  it  must  be  presumed 
that  the  above  recitals  are  true;  that  such  method  was  adopted 
in  the  present  case;  and  that  the  patent  is  valid. 

Section  2  of  the  act  of  congress  entitled  ^' An  act  to  enable 
honorably  discharged  soldiers  and  sailors  to  acquire  homesteads 
on  the  public  lands  of  the  United  States,"  approved  April  4, 
J872,  is  as  follows:  **  Any  person  entitled,  under  the  provis- 
ions of  the  foregoing  section,  to  enter  a  homestead,  who  may 
have  heretofore  entered  under  the  homestead  laws  a  quantity  of 
land  less  than  160  acres,  shall  be  permitted  to  enter,  under  the 
provisions  of  this  act,  so  much  land  as,  when  added  to  the 
quantity  previously  entered,  shall  not  exceed  160  acres."  17 
Stats,  at  Large,  49. 

By  another  act,  approved  June  8,  1872,  the  section  was 
amended  to  restrict  the  additional  entry  to  land  ^^  contiguous 
to  the  tract  embraced  in  the  first  entry."     17  Stats,  at  Large, 
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333.  Bat  by  another  act,  approved  March  S,  1873,  the  restric- 
tion was  removed  by  a  restoration  of  the  original  section  above 
quoted,  and  it  now  stands  as  section  2306  in  the  revision.  We 
understand  the  effect  of  these  acts  to  be,  that  in  the  cases  men- 
tioned in  section  2306  the  additional  entry  may  be  made  of 
any  of  the  public  domain  subject  to  private  entry,  without  re- 
gard to. contiguity  or  occupancy.  It  would  be  absurd  to  re- 
quire the  homesteader  who  had  already  resided  upon,  improved 
and  cultivated,  say  120  acres  of  land,  and  thereby  established 
his  right  thereto,  to  go  through  the  same  process  on  the  addi- 
tional 40  acres  which  he  desires  to  obtain  nnder  section  2306, 
before  he  can  obtain  it.  The  statute  has  enacted  no  such 
absurdity,  but  is  content  with  a  residence  upon  and  the  culti- 
vation and  improvement  of  one  parcel  of  the  160  acres,  if  it  be 
in  separate  parcels.  This  view,  we  understand,  accords  with 
the  practice  of  the  land  department  of  the  government.  In- 
deed, it  is  not  perceived  how  any  other  practice  could  be  up- 
held nnder  the  statutes. 

Here,  then^  we  have  a  method  by  which  Nance  could  haye 
obtained  a  valid  patent  of  the  land  from  the  government  with- 
out an  actual  occupancy  of  the  land.  It  was  stated  on  the 
argument,  and  not  denied,  that  the  land  was  entered  by  Nance 
nnder  the  provisions  of  section  2306,  and  there  are  things  in 
the  record  which  corroborate  the  statement  But,  however 
that  may  be,  inasmuch  as  there  is  nothing  in  the  evidence  to 
negative  it,  it  must  be  presumed,  in  support  of  the  patent  and 
the  recitals  therein,  that  it  was  so  entered.  It  must  therefore 
be  held  that  the  patent  to  Nance  is  valid,  and  conveyed  the 
whole  title  of  the  government 

Second.  We  are  now  to  examine  the  title  claimed  by  the 
plaintiff.  The  deed  from  Nance,  under  which  the  plaintiff 
claims,'  was  executed  before  the  patent  was  issued.  The 
learned  counsel  for  the  defendant  argues  that  the  deed  was 
void  for  that  reason.  He  has  not  cited  any  statute  which  in 
terms  prohibits  alienation  before  the  patent  issuesi  bat  insists 
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that  the  spirit  of  the  homestead  lawe  is  opposed  to  it,  and 
that,  in  the  absence  of  express  statntorj  anthority  to  alienate, 
the  right  does  not  exist  We  are  unable  to  concnr  in  these 
views.  Without  entering  into  an  extended  discussion  of  the 
subject,  it  is  sufficient  to  saj  that  the  law  does  not  favor 
restraints  upon  alienation,  and  nothing  short  of  a  positive 
provision  to  that  effect  will  justify  the  court  in  holding  that  a 
statute  imposes  such  restraints.  Finding  no  such  provision, 
we  must  hold  that  Nance  mi^ht  alienate  the  land  before  the 
patent  issued. 

The  patent  issued  to  him,  but'his  conveyance  to  the  plaint- 
iff, theretofore  executed,  was  by  a  warranty  deed  with  full 
covenants.  Applying  a  very  familiar  principle  to  the  case, 
the  absolute  title  in  fee-simple  which  the  patent  conveyed  to 
Nance  vested  at  once  in  the  plaintiff  by  virtue  of  his  deed, 
unless  such  deed  is  invalid  for  another  reason,  now  to  be 
considered. 

Third.  The  power  of  attorney  executed  by  Nance  and  wife 
to  Gilmore  was  executed  under  their  hands  and  seals  in  the 
state  of  Missouri,  wa^  attested  by  two  witnesses,  and  duly  ac- 
knowledged before  a  justice  of  the  peace  of  that  state.  It  has 
attached  to  it  the  certificate  of  authentication  required  by  the 
Revised  Statutes  of  1858,  ch.  86,  sec.  10,  then  in  force  in  this 
state.  The  execution,  acknowledgment  and  authentication  are 
in  substantial  compliance  with  the  provisions  of  sections  9  and 
10  of  that  chapter,  and  undoubtedly  conferred  upon  Gilmore 
the  powers  specified  in  the  instrument,  one  of  which  was  the 
power  of  substitution. 

The  instrument  by  which  Gilmore  sought  to  substitute  An- 
derson to  execute  the  powers  so  conferred  by  Nance  and  wife 
upon  him,  was  executed  in  due  form  in  the  District  of  Colum- 
bia, under  the  hand  and  seal  of  Gilmore,  and  was  also  attested 
by  two  witnesses.  It  was  acknowledged  by  Gilmore  before 
a  notary  public,  who  affixed  his  official  seal  to  his  certifi- 
cate.   The  body  of  the  certificate  of  acknowledgment  (omitting- 
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venne,  signature  and  seal)  is  as  follows:  "On  this  13th  day  of 
March,  1878,  personally  came  Charles  D.  Gilmore  and  acknowl- 
edged the  above  assignment  made  by  him  to  be  his  free  act  and 
deed,  before  me."  No  certificate  of  authentication  is  attached  to 
the  instrument  The  law  of  congress  in  force  in  the  District 
of  Columbia  requires  the  officer  taking  the  acknowledgment 
of  a  conveyance  of  land  to  certify  in  the  certificate  of  acknowl- 
edgment (or  rather  to  recite)  that  the  graator  named  in  the 
deed  is  well  known  to  him,  or  that  his  identity  was  proved  by 
the  oaths  of  credible  witnesses.  Stats,  at  Large  relating  to 
District  of  Columbia,  52,  sec.  441.  See  also  Smith  v.  Garden^ 
28  Wis.,  685;  5  Stats,  at  Large,  226,  ch.  67. 

It  is  claimed  that  the  certificate  of  acknowledgment  to  the 
instrument  of  substitution  is  fatally  defective  in  that  it  is  not 
in  accordance  with  the  law  of  the  District  of  Columbia,  and 
hence  that  the  instrument  conferred  no  power  upon  Anderson, 
the  substitute  named  therein,  to  execute  the  deed  to  the 
plain tifi!  as  the  attorney  in  fact  of  Nance  and  wife.  The  con- 
clusive answer  to  this  proposition  is,  that  the  certificate  of  the 
acknowledgment  of  a  deed  is  no  part  of  its  execution,  and 
the  statute  then  in  force  (section  9,  ch.  86,  R.  S.  1858)  did 
not  require  that  such  certificate  should  be  in  any  particular 
form.  True,  in  certain  cases  the  next  section  (chapter  86,  sec 
10)  required  a  certificate  of  the  clerk  or  other  certifying  officer 
of  a  court  of  record,  stating,  among  other  things,  that  the  in- 
strument was  acknowledged  as  well  as  executed  according  to 
the  laws  of  the  state,  territory  or  district  in  which  the  ac- 
knowledgment  was  made;  but  instruments  acknowledged 
before  a  commissioner  appointed  for  that  purpose  .by  the  gov- 
ernor of  this  state  were  expressly  excepted  from  the  operation 
of  section  10,  and  to  such  instruments  no  such  certificate  of 
authentication  was  required.  Section  10  was  amended  by 
chapter  188  of  1859,  and  the  exception  was  extended  to  in- 
clude instruments  acknowledged  before  a  notary  public.  The 
corresponding  section  in  Taylor's  Statutes  (page  1144)  refers 


Digiti 


zed  by  Google 


JANUARY  TERM,  1882.  471 

Knight  V8.  Leaiy. 

to  the  law  of  1859,  bnt  throngh  mistake  the  amendment  ie 
not  incorporated  in  the  compiled  Bection. 

The  statute  prescribes  no  particular  form  of  a  certificate  of 
acknowledgment,  where  the  acknowledgment  is  taken  before 
such  commissioner  or  a  notary  public,  nor  does  it  provide  that 
such  acknowledgment  must  be  made  in  accordance  with  the 
laws  of  the  place  where  made.  It  seems  to  have  been,  and 
we  think  was,  the  intention  of  tlie  legislature,  clearly  mani- 
fested in  the  above-mentioned  statutes,  to  provide  that  an 
acknowledgment  taken  before  either  of  those  officers,  and  the 
certificate  of  such  acknowledgment,  should  be  sufficient  if 
the  same  complied  substantially  with  our  laws,  even  though  it 
might  not  comply  with  the  laws  of  the  state  or  district  where 
the  same  was  made.  Any  other  construction  would  fail  to 
give  efiect  to  the  exceptions  in  section  10,  and  in  the  amend- 
atory act  of  1859.  Had  the  instrument  of  substitution  in 
the  present  case  been  acknowledged  in  this  state,  the  certifi- 
cate thereof  would  undoubtedly  have  been  sufficient.  It  fol- 
lows from  the  view  we  have  taken  of  the  statutes  in  that 
behalf,  that  it  is  sufficient  although  made  in  the  District  of 
Columbia. 

The  present  Revised  Statutes  amend  the  former  statutes  by 
providing  that  in  all  cases  where  deeds  are  executed  out  of 
this  state  they  may  be  acknowledged  in  the  form  prescribed 
by  our  statute,  and  the  form  of  certificate  of  the  clerk  of  a 
court  of  record  required  by  section  10  is  changed  and  adjusted 
to  such  provision.  R  S.,  637,  sees.  2218,  2219.  The  revisers 
say,  in  their  note  to  section  2218,  that  the  amendment  is  made 
*'to  supply  an  omission  in  the  statute  not  probably  generally 
known  to  exist."  However,  the  revision  makes  no  change  in 
the  law  in  respect  to  the  manner  of  acknowledgment  and  the 
form  of  the  certificate  thereof,  when  the  same  is  taken  before 
a  notary  public.  In  such  a  case  it  merely  expresses  what  was 
necessarily  implied  in  the  old  statute. 

It  results,  from  the  propositions  above  considered  and  deter^ 
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mined,  that  the  plaintiff  is  the  owner  in  fee  of  the  land  claimed, 
and  entitled  to  recover  the  poesession  thereof  in  this  action. 

We  have  considered  this  branch  of  the  case  pn  the  hypoth- 
esis that  a  valid  acknowledgment  of  the  instrument  of  snb- 
stitution  is  essential  to  the  plaintiff's  title.  It  is  not  here 
determined  whether  this  hypothesis  is  or  is  not  correct. 

IIL  There  is  a  general  averment  of  conspiracy  and  fraud  in 
the  coanterclaim,  bat  no  particular  facts  are  stated  therein  in 
support  of  the  averment,  except  that  the  patent  of  the  land  to 
Nance  was  obtained  from  the  United  States,  and  the  land  con- 
veyed to  the  plaintiff  by  Nance,  when  the  plaintiff  knew  that 
it  had  previously  been  entered  by  the  defendant's  grantor,  had 
been  conveyed  to  the  defendant,  and  was  occupied  by  him. 
The  proofs  are  no  broader  than  the  averment  It  may  be  that 
the  purchase  of  the  land  by  the  plaintiff,  when  he  knew  that 
the  defendant,  or  his  brother  Timothy,  had  bought  the  land 
and  paid  for  it  supposing  that  he  had  a  good  title  to  it,  was  a 
harsh  prooeeding.  It  is  not  for  this  court  to  approve  or  dis- 
approve it  The  justice  or  injustice  of  the  act  is  a  matter  for 
the  consideration  and  determination  of  the  plaintiff,  and  not 
for  this  court  His  purchase  of  the  laud  when  he  knew  that 
another  was  in  possession  claiming  title  adversely  to  him  in 
good  faith,  does  not  render  the  plaintiff's  purchase  fraudulent. 
Hence  there  is  no  element  of  fraud  in  the  case  affecting  the 
plaintiff's  title. 

lY.  The  defendant  answered  in  abatement  the  non -joinder  as 
defendants  of  the  widow  and  heirs  of  Timothy  Leary,  who  paid 
the  consideration  for  the  land  when  the  deed  thereof  was  given 
by  Doty  and  wife  to  the  defendant  The  circuit  court  evi- 
dently ruled  against  the  defendant  on  this  answer,  for  the  ver- 
dict and  judgment  are  in  bar,  and  not  in  abatement  The 
ruling  was  correct  Although  it  appears  that  Timothy  Leary 
paid  for  the  land,  there  is  no  proof  that  such  deed  was  taken 
by  the  defendant  in  his  own  name  without  the  knowledge  or 
consent  of  Timothy,  or  in  violation  of  any  trust.    All  reason- 
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able  inferences  from  the  testimony  are  to  the  contrary.  In  the 
absence  of  such  proof,  no  trust  relation  between  the  defendant 
and  Timothy,  or  bis  heirs,  appears.  As  the  proofs  stand,  had 
the  title  passed  to  the  defendant  under  the  deed  from  Doty 
and  wife  to  him,  his  title  would  have  been  absolute  as  against 
Timothy  and  his  heirs.  R  S.  1858,  ch.  84,  sees.  7,  9.  Hence, 
in  no  contingency  had  the  widow  and  heirs  of  Timothy  any 
such  interest  in  the  land  as  rendered  them  necessary  parties  in 
an  action  concerning  it  # 

It  is  believed  that  the  foregoing  observations  dispose  of  all 
material  questions  in  the  case.  It  results  therefrom  that  the 
judgment  of  the  circuit  court  must  be  reversed,  and  the  cause 
will  be  remanded  for  a  new  trial. 

By  the  Court. —  So  ordered. 


Parkinson  vs.  MoQuaid. 
February  10  — March  14, 1882. 


Construction  of  Deed:  EvmENCE:  Verdict.  (1)  Fundamental  rule  of 
construction,  (2)  Rule  applied:  when  a  fixed  monument  (as  a  post)^ 
named  in  description,  mast  yield  to  other  parts  of  description.  (3) 
Evidence  ofapreetnent  of  parties  to  abide  by  a  survey.  (4)  Instructions 
to  jury.    (5)  Surplusage  in  verdict. 

1.  The  fundamental  role  in  the  oonsiraction  of  deeds  is  to  so  oonstme  them 

as  to  giiQ  effect,  if  possible,  to  the  grantor*s  intention. 

2.  A  deed  described  the  boundaries  of  the  land  thereby  conveyed  as  *' begin- 

ning at  the  N.  W;  comer  '*  of  a  certain  forty;  running  thence  soath  a 
certain  distance  to  a  certain  line,  thence  east  along  said  line  twenty 
chains ;  thence  north  a  certain  distance  to  a  post;  thence  west  twenty 
chains;  thence  south  to  the  place  of  beginning,  containing  a  specified 
number  of  acres.  The  grantor  did  not  own  any  land  west  of  the  west 
line  of  said  forty,  but  did  own  the  land  twenty  chains  in  width  east  of 
said  line,  of  the  north  and  south  length  descnbed  in  the  deed.  A  sur- 
vey of  the  tract  conveyed  was  made  at  the  time  of  the  deed,  which  was 
supposed  by  the  parties  to  be  correct,  and  a  partition  fence  was  built  by 
%      them  along  what  was  then  supposed  to  be  the  east  line  of  said  tract  In 
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making  such  survey,  the  surveyor  and  the  parties  intended  to  make  the 
N.  W.  comer  of  said  forty  the  starting  point  The  tract  so  described 
and  surveyed  contains  the  exact  amount  of  land  named  in  the  deed. 
Hiree  years  later,  the  grantee  removed  the  fence  several  rods  forther 
eaAt,  claiming  that  to  be  the  true  eastern  boundary  of  his  land.  In  an 
action  by  the  grantor  against  him  for  such  removal  as  a  trespass,  Held: 

(1)  That  the  facts  and  circumstances  above  stated  were  admissible  in 
evidence  to  aid  in  construing  the  deed. 

(2)  That  upon  those  facts  it  appears  clearly  to  have  been  tiie  inten- 
tion of  the  parties  to  convey  and  take  the  amount  of  land  named  from 
lands  belonging  to  the  grantor  lying  wholly  east  of  the  west  line  of  said 
forty;  and  the  boundaries  of  the  tract  conveyed  must  be  determined  by 
taking  the  true  northwest  comer  of  said  forty  as  the  starting  point,  and 
following  the  calls  of  the  deed,  even  though  the  east  line  as  thus  lo- 
cated should  lie  whoUff  east  <tf  the  poet  named  in  the  deed. 

(3)  That  where  there  were  several  surveys  made,  which  purported  to 
start  from  the  northwest  comer  of  the  forty,  and  gave  dilFerent  eastern 
boundary  lines,  it  was  for  the  jury  to  determine  which  was  the  tme 
survey  of  that  line. 

3.  Where  a  boundary  line  was  in  dispute,  the  parties  interested  executed  on 

agreement,  which  declares  that  they  **  hereby  agree  to  abide  by  the  sur* 
vey  now  being  made  by  Messrs.  A.,  B.  &  0.*'  Held^  that  the  agreement 
was  valid,  and,  after  the  same  had  been  put  in  evidence,  it  might  further 
be  shown  by  oral  evidence  to  what  line  the  agreement  refers,  that  the 
survey  therein  mentioned  was  made  and  agreed  to  by  all  the  surveyors, 
that  afterwards  the  contracting  parties  all  expressed  themselves  satisfied 
with  the  result,  and  that  one  of  the  parties  to  the  suit  thereupon  gave 
the  other  possession  in  accordance  with  such  survey. 

4.  The  jury  were  instracted  that,  if  they  were  unable  to  say  from  the  proof 

that  there  was  a  greater  reason  for  believing  one  way  than  the  other  as 
to  where  the  line  actually  was,  they  might  still  settle  the  rights  of  the 
parties,  so  far  as  this  case  was  concerned,  outside  of  the  question  where 
the  line  actually  was.  But  the  context  shows  this  to  have  meant  merely 
that  they  might  find  for  the  defendant  if  they  found  that  plaintiff  con- 
sented to  the  removal  of  the  fence,  and  that,  failing  to  find  such  consent 
and  being  unable  to  determine  from  the  evidence  where  the  trae  line 
was,  they  might  presume  it  to  be  where  the  parties  first  agreed  that  it 
was  when  the  fence  was  built,  and  so  might  find  for  the  plaintiff.  Held^ 
no  error. 

5.  A  verdict  that  the  jury  find  *'  for  the  defendant,  that  he  was  not  guilty  of 

the  trespass  complained  of,"  adds  that  they  **  establish  the  line  as  made 
by  A.,  B.  &  C,  and  that  each  party  pay  his  own  costs  of  suit.**  Held^ 
that  it  was  properly  treated  as  a  mere  general  verdict  for  the  defendant, 
the  remainder  being  disregarded. 
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APPEAL  from  the  Circuit  Court  for  LaFayette  County. 

The  case  is  thus  stated  by  Mr.  Justice  Taylob: 

''This  was  an  action  for  a  trespass  upon  real  estate,  and  for 
taking  and  removing  a  fence  therefrom.  The  answer  was  a 
general  denial,  and  that  the  loctts  in  quo  was  owned  in  fee  by 
the  defendant.  The  whole  contention  in  the  case  depends 
upon  where  the  east  line  of  the  defendant's  land  is  located. 
The  evidence  shows  that  in  1875  the  defendant  purchased 
from  the  plaintiff  seventy  acres  of  land,  partly  situated  in  the 
S.  E.  i  of  the  S.  W.  J  of  section  30,  and  partly  in  the  N.  E.  i 
of  the  N.  W.  i  of  section  31,  in  township  4  north,  range  4 
east.  In  the  deed  the  land  is  described  as  follows:  '  Begin- 
ning at  the  N.  W.  corner  of  the  K  E.  i  of  the  N.  W.  i  of 
section  31,  in  township  4  north,  range  4  east;  running  thence 
south  eighteen  chains  to  the  line  of  Peter  Parkinson,  Jr.,  and 
N.  T.  Parkinson;  thence  east  along  said  line  twenty  chains; 
thence  north  thirty-five  chains  and  thirty-seven  links  to  a 
post;  thence  west,^l  deg.  and  25  min.  south,  20  chains;  thence 
south  sixteen  chains  and.  eighty-four  links  to  the  place  of 
beginning;  containing  70  21-100  acres  of  land.' 

"  The  evidence  given  on  the  trial  shows  that  the  plaintiff, 
at  the  time  the  deed  was  given,  did  not  own  any  land  west  of 
the  west  line  of  the  N.  E.  i  of  the  N.  W.  J  of  section  31,  nor 
west  of  the  west  line  of  the  S.  E.  i  of  the  S.  W.  J  of  section 
30;  and  it  also  shows  that  he  did  own  the  land  twenty  chains 
in  width  extending  east  of  both  of  said  lines,  and  of  the  length 
described  in  said  deed.  It  also  shows  that  a  survey  of  the 
tract  deeded  was  made  at  the  time  the  deed  was  made,  which 
was  at  the  time  supposed  to  be  correct  by  the  parties,  and  that 
a  fence  was  built  by  the  parties  along  what  was  then  supposed 
to  be  the  east  line  of  the  tract.  It  also  appears  that  in  making 
said  survey  the  surveyor  and  the  parties  intended  to  make  the 
starting  point  the  N.  W.  corner  of  the  K  E.  J  of  the  N.  W.  J 
of  section  31,  township  4,  range  4.    The  fence  was  supposed 
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by  the  parties  to  be  the  real  line  until  1878,  when  the  defend- 
ant questioned  its  correctness,  and  afterwards,  and  before  this 
action  was  commenced,  a  new  survey  was  made,  and  the  east 
line  of  the  seventy  acres  was  claimed  by  the  defendant  to  be 
four  rods  further  east  than  the  fence,  and  he  removed  the  fence 
to  the  new  line  so  claimed  by  him,  and  such  removal  is  the 
trespass  complained  of." 

The  other  facts  bearing  on  the  case  are  stated  in  the  opinion. 

The  defendant  had  a  verdict  and  judgment,  and  plaintiff 
appealed  from  the  judgment. 

For  the  appellant  there  was  a  brief  by  Orion  cfe  Oahorn^  and 
oral  argument  by  Mr.  Orton.  They  contended,  inter  alia: 
1.  Tlie  survey  of  1875  started  from  a  point  which  had  been 
acquiesced  in  by  both  parties  for  more  than  twenty  years  as 
the  N.  W.  corner  of  the  N.  E.  quarter  of  the  N.  W.  quarter 
of  section  81;  and  in  the  deed  they  used  language  which,  as 
they  supposed  the  facts  to  be,  properly  described  that  point. 
It  subsequently  transpired  that,  in  consequence  of  a  misappre- 
hension of  facts,  the  language  used  did  not  properly  describe 
such  starting  point.  But  the  point  remained  certain,  and 
should  control  notwithstanding  the  erroneous  description  result- 
ing from  the  mutual  misapprehension  of  facts.  See  Messer  v. 
Oestrdichj  62  Wis.,  689.  3.  Even  if  the  starting  point  of 
the  survey  is  not  to  govern  in  fixing  the  west  boundary  of  the 
tract  conveyed,  still  the  post  referred  to  in  the  deed  at  the 
northeast  corner  of  the  tract  must  fix  its  eastern  boundary. 
This  post  stood  at  the  northeast  corner  of  the  fence,  as  origi- 
nally built  in  1875,  and  is  positively  identified.  Whatever  is 
most  certain  in  a  description  or  boundary  must  prevail  over 
what  is  less  certain.  A  monument,  or  any  marked  point 
which  can  be  identified,  is  absolutely  certain,  and  must 
prevail  over  courses  and  distances  or  quantity.  Willard  on 
Eeal  Est.  &  Con.,  405;  Wendell  v.  People,  8  Wend.,  183; 
Pemam  v.  Weady  6  Mass.,  131;  AUhier  v.  EuUey  6  Ohio, 
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534;  Reid  v.  La/Ugford^  8  J.  J.  l^Iarsh.,  420;  Doe  v.  Thomp- 
sorij  5  Oow.,  371;  Zampe  v.  Kermedy^  49  Wis.,  602;  Wright 
V.  Day,  33  id.,  260;  Marsh  v.  Mitchell^  25  id.,  706. 

For  the  respondent  there  was  a  brief  by  J.  JR.  <&  D.  S. 
Hose  and  M.  2£.  Strong^  and  oral  argument  by  Mr,  Strong. 

Taylor,  J.  One  of  the  contested  questions  in  the  case  is  as 
to  the  eonstrnction  of  the  deed.  It  is  insisted  by  the  learned 
counsel  for  the  appellant,  that  the  post  referred  to  at  the  end 
of  the  third  course  and  distance,  being  a  monument  whose  loca- 
tion is  lixed  by  the  evidence,  must  limit  the  defendant's  land 
on  the  east,  whether  it  be  twenty  chains  east  of  the  west 
line  of  the  plaintiff's  laud  as  owned  by  him  at  the  time  of  the 
deed  or  not;  and  that,  for  the  purpose  of  locating  the  land 
according  to  the  description  in  the  deed,  the  starting  point  for 
making  the  survey  should  be  such  post,  and  then  the  survey 
should  be  traced  backwards,  and  its  bounds  be  so  fixed;  and 
that  all  other  descriptions  in  the  deed  must  give  way  to  this 
one.  We  do  not  think  the  post  referred  to  in  the  deed  can 
have  the  effect  claimed  for  it  by  the  learned  counsel  for  the 
appellant. 

The  fundamental  rule  for  the  construction  of  a  deed, 
whether  it  relates  to  the  description  of  the  land,  the  estate  con- 
veyed,  or  other  matter,  is  to  so  Construe  it  as  to  give  effect,  if 
posaible,  to  the  intention  of  the  parties.  Johnson  v.  Simpson^ 
36  N.  H.,  91;  B.y  N.  T.  cfe  E.  Bail/road  Co.  v.  Stigeler,  61 
N.  T.,  348;  Jackson  v.  Dxmsbagh^  1  Johns.  Cases,  91;  Jack- 
son V.  Myers^  3  Johns.,  388;  Church  v.  Steele^  42  Conn.,  69; 
Wright  V.  Day,  33  Wis.,  260;  Bridge  v.  Wellington^  1  Mass., 
219;  Worthington  v.  Hylyer,  4  Mass.,  196;  Lane  v.  Thomp- 
son, 43  N.  H.,  320;  Beed  v.  Proprietors  of  Locks,  etc.,  8 
How.  (U.  S.),  274;  Jackson  v.  Moore,  6  Cow.,  706;  Drew  v. 
Drew,  8  Foster,  496;  Tyler's  Law  of  Boundaries,  121;  Wolfe 
V.  Scarborough,  2  Ohio  St,  361;  Peyton  v.  Ayres,  2  Md, 
(Jh.,  64. 
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To  arrive  at  the  intention  of  the  parties,  the  facts  and  cir- 
cnmstances  before  the  parties  at  the  time  may  be  given  in 
evidence,  so  far  as  they  can  without  trespassing  upon  any  of 
the  rules  of  evidence.  Drew  v.  DreWj  8  Foster,  494;  Webb  v. 
Stonej  4  Foster,  286;  Heed  v.  Proprietors,  etc.,  8  How.,  274. 

Considering  the  fact  that  the  plaintiff  did  not  own  the  land 
west  of  the  west  line  of  the  N.  E.  i  of  the  N.  W.  J  of  section 
31;  that  the  starting  place  of  the  description  of  the  land  in  the 
deed  is  the  northwest  corner  of  the  N.  E.  J  of  the  N.  W.  J  of 
section  31;  that  he  did  own  the  lands  east  of  that  line  at  least 
twenty  chains  in  width;  and  that  the  length  of  the  north  and 
south  lines  of  the  land  conveyed  are  stated  to  be  just  twenty 
chains,  and  the  length  north  and  south  is  such  as  to  enclose  ex- 
actly 70  21-100  acres  of  land, — it  seems  to  us  that  it  was  the  clear 
intention  to  convey  to  the  defendant  that  exact  amount  of  land, 
and  to  convey  it  in  the  form  described  in  the  deed,  making 
the  west  line  of  the  land  conveyed  the  west  line  of  the  plaiut- 
iiPs  land.  Such  was  clearly  the  intention  of  the  parties,  as 
shown  by  the  description  in  the  deed,  aided  by  the  evidence 
showing  that  the  plaintiff  did  not  own  any  land  west  of  the 
starting  point  in  the  west  line  of  the  lands  described.  Had 
the  evidence  shown  that  the  plaintiff  owned  the  land  west  of 
the  starting  point  ind  west  line  of  the  land  described  in  the 
deed,  as  well  as  east  of  the  east  line,  then  a  survey  and  loca- 
tion made  by  the  parties  at  the  time  the  deed  was  given  would 
be  strong  evidence  that  the  land  so  surveyed  and  located  was 
the  land  intended  to  be  conveyed,  although  the  starting  point 
had  been  the  same  as  described  in  this  deed. 

In  such  case  the  court  would  probably  hold  that  the  descrip- 
tion of  the  starting  point  in  the  deed  must  yield  to  that 
adopted  by  the  parties  at  the  time.  The  fact  that  the  inten- 
tion was  to  convey  70  21-100  acres  is  strongly  evidenced  by 
the  fact  that  the  survey  and  location  made  on  the  ground 
at  the  time  the  deed  was  given  contained  just  that  amount  of 
land;  the  mistake  being,  if  any  mistake  was  made,  in  the  loca- 
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tion  of  the  starting  point  in  that  survey.  That  the  parties  in- 
tended that  the  N.  W.  corner  of  the  N.  E.  J  of  the  N.  W.  i  of 
section  31  should  be  the  starting  point  in  the  survey  is  evident 
from  the  fact  that  the  surveyor  testifies  that  he  intended  to 
start  his  survey  at  that  point.  There  was  no  intention  to  in- 
clude in  the  survey  made  any  lands  not  owned  by  the  plaintiff. 
It  apppeariug  that  it  was  the  clear  intention  of  the  parties,  the 
one  to  sell  and  convey,  and  the  other  to  purchase  70  21-100 
acres  of  land  in  the  form  described  in  the  deed,  lying  east  of 
the  west  line  of  the  plaintiffs  land,  the  material  question  in 
the  case  is  to  ascertain  the  true  west  line  of  the  plaintiff's 
land  at  the  time  he  gave  the  deed,  and  when  that  is  done  the 
land  must  be  laid  oflE  twenty  chains  in  width,  extending  east 
from  that  line,  and  of  the  length  stated  in  the  deed. 

In  Powers  v.  Jackson^  50  Cal.,  429,  it  was  held  that,  if  a 
deed  describes  the  land  conveyed  by  adopting  a  corner  of  a  sub- 
division according  to  the  United  States  survey  as  a  starting 
point,  said  coi'ner  is  a  monument  and  will  control,  although 
the  party  selling  at  the  time  of  the  sale,  by  an  actual  survey, 
fixed  the  stake  at  a  different  point  and  ran  the  lines  accord- 
ingly. In  Verplank  v.  Hall^  27  Mich.,  79,  it  was  held  that, 
when  the  initial  point  in  the  description  of  premises  in  a  deed 
is  the  southeast  corner  of  the  south  half  of  the  southeast 
quarter,  fractional,  of  a  section,  and  a  quarter  is  ipade  frac- 
tional by  a  meandered  lake  so  situated  as  to  cover  the  eastern 
and  central  portions  thereof,  and  the  parcel  described  was 
carved  but  of  the  north  half  within  a  year  after  the  same  was 
patented,  the  southeast  corner  in  question  is  construed  to  be 
the  point  which  constituted  the  southeast  corner  of  the  land 
when  it  was  surveyed  out  and  patented;  and  the  fact  that  the 
waters  of  the  lake  have  since  receded  cannot  change  the 
boundaries  of  the  lands  described,  as  previously  located.  This 
court,  in  the  case  of  Oove  v.  White^  20  Wis.,  425,  held  in  sub- 
stance the  same  rule.  In  that  case  the  starting  point  was 
described  as  a  certain  section  corner,  and  it  was  held  that  such 
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starting  point  must  control  the  other  descriptions.  Wendell 
V.  People,  8  Wend.,  182;  Du  Pont  v.  Davis,  30  Wis.,  170-177. 

In  this  last  case  it  was  held  that  where  the  starting  point 
was  a  qnarter-section  corner,  it  was  a  controlling  circumstance 
in  ascertaining  the  boundary  of  the  lands  conveyed.  Where 
lands  are  conveyed  and  described  as  bounded  by  the  lands  of 
another  in  the  deed,  the  true  boundary  line  between  the  lands 
of  such  other  and  tlie  grantor  is  the  boandary,  although  at  the 
time  of  the  conveyance  a  part  of  the  land  conveyed  according 
to  such  true  boundary  was  enclosed  by  such  other  person  and 
claimed  to  be  owned  by  him.  Sparhawh  v.  Bagg,  16  Gray, 
583.  See,  upon  same  point,  Umharger  v.  Chdboya,  49  Cal., 
526;  Cornell  v.  Jackson,  9  Met.,  150;  Cleaveland  v.  Flagg,  4 
Cush.,76;  Caswell  v,  Wendell,  4  Mass.,  108v  If  the  adjoining 
land-owner  had  acquired  title  by  adverse  possession  to  the  land 
within  his  enclosure  at  the  time  of  the  conveyance,  this  rule 
would  not  apply. 

In  the  case  of  Cleaveland  v,  Flagg,  supra,  it  was  held 
"that  where  land  is  conveyed  beginning  at  and  bounding  on 
the  land  of  P.,  the  point  of  beginning  and  boundary  is  the 
true  line  of  P.'s  land,  and  not  the  line  of  P.'s  occupation  as 
shown  by  a  fence  set  up  and  maintained  by  P.  before  and  after 
the  conveyance,  with  the  consent  of  the  owner  of  the  lot 
conveyed,  under  the  mistaken  belief  that  such  was  the  true 
line." 

In  Cornell  v.  Jackson,  supra,  it  was  held  "that  where  A. 
conveys  land  to  B.,  bounded  on  land  of  T.,  the  true  line  of  T.'s 
land  is  the  boundary  of  the  land  conveyed,  although  A.  and 
T.  had  previously  agreed  by  parol  on  a  different  line,  and  had 
set  up  stakes  to  mark  such  line,  and  had  afterwards  held 
possession  of  their  respective  lands  according  to  such  lines; 
and  if  B.  be  evicted  from  the  land  lying  between  the  true  and 
the  agreed  line,  he  has  no  remedy  on  A.'s  covenant  of  war- 
ranty, unless  A.,  at  the  time  of  the  conveyance,  pointed  out 
the  agreed  line  as  the  true  one." 
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These  cases,  we  think,  clearly  establish  the  rale  that  where 
the  starting  point  in  a  deed  is  a  known  and  ascertained  point, 
or  one  which  can  be  ascertained  and  fixed  npon  the  ground  by 
proper  examinations  or  surveys,  the  true  place  of  such  starting 
point  is  the  one  referred  to  in  the  deed,  and  not  a  point  which 
may  have  been  supposed,  at  the  time  of  making  the  convey- 
ance, to  be  such  point,  unless  such  starting  point  has,  either 
by  agreement  of  the  parties  owning  the  adjacent  lands,  or  by 
adverse  claim  of  some  of  the  parties,  been  changed  from  its 
true  location. 

As  was  said  above,  there  can  be  no  doubt  that  the  intention 
of  the  parties  to  the  conveyance  in  question  in  this  case  was  to 
make  the  true  N.  W.  comer  of  the  N.  E.  i  of  the  N.  W.  i  of 
section  31  the  starting  point  in  making  the  survey  of  the  lands 
described  in  the  deed;  and  the  fact  that  they  made  a  mistake 
in  its  location  in  making  an  actual  survey,  does  not  in  the 
least  tend  to  disprove  such  intention;  it  rather  strengthens  it, 
by  showing  that  they  did  at  the  time  make  an  effort  to  find 
such  true  point.  The  facts  that  the  starting  point  was  a  fixed 
point,  capable  of  ascertainment  with  at  least  some  degree  of 
certainty;  that  the  plaintiff  intended  the  west  line  of  the  tract 
conveyed  to  be  the  true  west  line  of  the  land  owned  by  him  at 
the  time;  and  that  he  intended  to  convey  a  tract  twenty  rods 
in  width  east  of  his  true  west  line,.— -make  such  starting  point 
a  monument  which  must  control,  rather  than  the  stake  at  the 
end  of  the  third  course  placed  at  the  time  the  deed  was  made. 
This  view  of  the  case  is  further  strengthened  by  the  subsequent 
acts  of  the  plaintiff  as  well  as  those  of  the  defendant.  He  does 
not  appear  at  any  time  to  have  denied  that  he  intended  to  con- 
vey 70  21-100  acres  of  his  land  to  the  defendant,  nor  does  he 
allege  that  the  N.  W.  comer  of  the  land  conveyed  had  been 
fixed  and  agreed  upon  as  the  true  corner  by  reason  of  the  sur- 
vey made  at  the  time  the  deed  was  given.  He  seems  to  admit 
that  the  N.  W.  corner  of  the  land  conveyed  is  the  true  N.  W. 
corner  of  the  N.  E.  J  of  the  N.  W.  J  of  section  81,  and  the 
Vol.  LIV-81 
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whole  oontroyerBy  between  the  parties  is  the  location  of  each 
trae  corner. 

Two  surveys  of  the  premises  were  made  by  apparently  cora- 
'  petent  persons,  and  both  the  surveys  differ  from  the  sarvey 
made  at  the  time  the  deed  was  made.  One  carries  the  east 
line  of  defendant's  land  about  two  rods,  and  the  other  four 
rods,  east  of  the  line  iixed  by  the  survey  made  at  that  time, 
and  upon  which  east  line  the  fence  removed  by  the  de- 
fendant was  originally  placed.  The  defendant  moved  the 
fence  to  the  line  four  rods  east  of  its  former  location.  There 
was  certainly  evidence  sufficient  to  justify  tlie  jury  in  finding 
the  line  to  which  the  fence  was  removed  the  true  east  line  of 
the  defendant's  laud,  and  this  court  cannot  disturb  such  ver- 
dict upon  any  questions  of  fact  in  the  case.  The  jury  were 
the  proper  persons  to  determine  which  of  the  surveys  given  in 
evidence  was  the  true  survey  of  the  boundary  line. 

The  learned  counsel  for  the  appellant  contends  that  the  judg- 
men.t  ought  to  be  reversed  for  errors  in  the  admission  of  evi- 
dence, and  in  the  instructions  given  by  the  learned  circuit 
judge  to  the  jury,  and  because  the  verdict  of  the  jury  was  er- 
roneous in  form.  The  exceptions  to  the  admission  of  evidence 
nearly  all  arise  upon  the  introduction  of  two  written  agreements 
in  regard  to  a  survey  of  said  line.  The  following  are  copies 
of  the  agreements:  • 

(1)  "  We  have  agreed  to  meet  on  the  fifteenth  of  May  at 
Felix's,  and  agree  upon  one  or  more  surveyors  to  test  the  sur- 
vey of  Mr.  Pool;  to  be  equal  in  the  expenses  of  doing  it 
[Signed]  "P.  Pabkinson,  Jb., 

"  Felix  Bubgbss, 
«P.  F.  McQuAiD, 
"  JosBPH  Van  Mkteb." 

(UJ^  "Fayktte,  June  17,  1878. 

"  We,  the  undersigned,  hereby  agre^  to  abide  by  the  survey 
now  being  made  by  Messrs.  Brown,.  Gray  and  Pool,  as  between 
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US  four,  and  also  agree  to  bear  an  eqnal  proportion  of  the  ex- 
pense occasioned  by  the  making  of  the  same* 
"  Signed  this  17th  day  of  June,  1878. 

"  PsTSB  Pabkinsdk,  Je., 
^^  Felix  BuResss, 
*«P.  F.  MoQuAiD, 
"  JosBPH  Van  Mkter.^' 
These  writings  were  offered  in  eyidence  by  the  defendant, 
and  the  plaintiff  objected  to  their  reception.  The  kst  was 
offered  in  evidence  first,  and  was  objected  to  by  the  plaintiff 
as  irrelevant  and  immaterial,  and  because*  the  contract  was 
void  under  the  statu  te  of  frauds.  The  objections  were  overruled, 
and  the  plaintiff  excepted.  The  defendant  then  offered  to 
show  by  parol  what  survey  was  being  made  by  said  Brown, 
Gray  and  Pool  at  the  time  the  contract  was  made,  for  the  pur- 
pose  of  showing  that  among  other  matters  the  survey  then  being 
made  was  a  survey  of  the  east  line  of  the  defendant's  land. 
This  evidence  was  objected  to  by  the  plaintiff  on  the  ground 
'^  that  the  written  contract,  if  valid,  must  show  what  lines  were 
to  be  established  by  the  survey,  and  that  parol  evidence  was 
inadmissible  for  that  purpose."  The  other  evidence  objected 
to  by  the  plaintiff  was  offered  and  received  for  the  purpose  of 
showing  whether  the  survey  made  was  agreed  to  by  all  the 
surveyors;  whether,  when  the  survey  was  completed,  the  par- 
ties to  the  contract  expressed  themselves  satisfied  with  the 
result;  and  whether,  after  the  survey  was  made,  the  plaintiff 
gave  the  defendant  possession  of  the  land  in  dispute. 

We  think  there  was  no  error  in  admitting  the  evidence  ob- 
jected to.  The  written  contract  signed  on  the  17th  of  June  is 
not  void  because  it  does  not  give  a  specific  description  of  the 
lines  to  be  surveyed,  and  which  the  parties  agreed  to  adopt  as 
final  between  them.  The  parties  agree  to  abide  by  the  survey 
then  being  made  by  certain  designated  persons.  The  refer- 
ence to  the  survey  then  being  made  is  not  so  indefinite  as  to 
render  the  contract  void.    That  is  safficiently  certain  which 
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can  be  mada.oertain  by  proof,  without  yiolaiing  the  rule  which 
excludes  parol  evidence  which  adds  to  or  changes  the  written 
contrnct.  It  is  not  more  uncertain  than  a  contract  for  the  sale 
of  a  house  now  in  process  of  building  by  A.  B.  for  the  parties 
to  the  contract  Such  contract  is  sufficiently  specific  in  its 
description  if  at  the  time  the  contract  was  signed  A.  B.  was  in 
fact  building  a  house  for  the  parties,  and  such  house  would  be 
the  house  meant  in  the  contract  The  parol  proof  in  such  case 
does  not  add  anything  to  the  written  contract,  but  it  simply 
applies  it  to  the  subject  referred  to  therein.  See  1  Greenl.  £v., 
§§  286^288,  where  the  admissibility  of  such  evidence  is  dis- 
cussed fully  and  the  authorities  referred  to,  showing  that  it  is 
competent  to  introduce  parol  evidence  of  any  extrinsic  matter 
tending  to  ahow  what  person  or  persons,  or  what  thing,  was 
intended  by  the  parties  to  the  contract,  or  to  ascertain  their 
meaning  in  any  other  respect,  without  any  infringement  of  the 
rule  that  parol  evidence  cannot  be  given  to  add  to  or  contra- 
dict a  writtea  contract  This  doctrine  is  commented  upon  and 
approved  by  this  court  in  Lyman  v.  Bahcoohj  40  Wis.,  503, 
612,  and  Messer  v.  Oe^reich,  52  Wis.,  684. 

We  are  inclined  to  hold  that  such  written  contract  would 
bind  the  parties  as  to  all  lines  then  being  surveyed  by  the  per- 
sons named  therein,  unless  the  contract  waa  repudiated  by  one 
or  more  of  the  parties  thereto  before  the  full  completion  of  the 
sdrveys  made  in  pursuance  thereof.  The  contract  and  com- 
pleted survey  made  in  pursuance  thereof  would  amount  to  the 
practical  settlement  and  location  of  a  disputed  boundary  line 
between  the  parties,  and,  being  in  writing,  would  bind  the  par- 
ties therete.  .  In  some  of  the  states  it  is  held  that  even  a  parol 
agreement  to  locate  a  disputed  boundary  will  bind  the  parties 
after  it  has  been  located  and  acted  upon  by  them.  See  the 
oases  cited  in  KMagg  v.  Smithy  7  Cush.,  879,  381.  In  this 
case  there  is  no  necessity  for  determining  that  question,  and 
we  do  not 

The  odier  exceptions  to  the  evidence  are  clearly  not  well 
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taken,  and  were  not  iu  fact  nrged  by  the  learned  ooansel  for 
the  appellant 

The  connBel  for  the  appellant  takes  exceptionB  to  each  in« 
8traction  given  by  the  learned  circnit  jndge  to  the  jnry.  After 
carefully  considering  the  instractions  given,  we  are  satiBlied 
that  Buoh  of  the  instrnetions  as  relate  to  the  effect  which  should 
be  given  to  the  .written  contract  between  the  parties  as  to  the 
sarvey  were  sufficiently  favorable  to  the  plaintiff,  and  that  in 
those  instructions  no  errors  were  committed  which  prejudiced 
him. 

The  learned  counsel  for  the  appellant  lays  considerable  stress 
upon  his  exception  to  the  following  instructions  given  by  the 
learned  circuit  judge:  "  If  the  jury  are  unable  to  say  from  the 
proof  that  there  is  a  greater  reason  for  believing  one  way  than 
the  other  as  to  where  the  line  is,  they  may  still  settle  the  rights 
of  the  parties,  so  far  as  this  case  is  concerned,  outside  of  the 
question  where  the  line ftctnally  is."  It  maybe  admitted  Aat 
this  instruction,  standing  by  itself,  might  be  subject  to  some 
just  critici<3m;  but  when  taken  in  connection  with  the  rest 
of  the  charge  to  the  jury,  it  can  hardly  be  said  to  have  been 
erroneous  or  to  have  prejudiced  the  plaintiff.  In  the  very 
next  sentence  the  judge  says  that  unless  the  proof  establishes 
the  true  line  to  be  different  from  where  the  parties  looated  it 
themselves  in  1875,  then  ,the  defendant  ought  not  to  have 
interfered  with  or  removed  the  fence  unless  he  was  licensed  to 
do  so  by  the  plaintiff.  And  further  on  in  his  char^  he  again 
says  to  the  jury:  ^^If  you  are  unable  to  determine  from 
the  evidence  where  the  dividing  line  is,  and  are  un«ble  to  say 
that  the  fence  stood  on  the  defendant's  land,  yoil  are  to  pre- 
sume it  was  rightfully  where  the  parties  first  agreed  to  plaee 
it  In  that  case  the  plaintiff  is  entitled  to  recover  for  remov- 
ing the  fence,  unless  you  find  that  the  plaintiff  consented  to 
its  removal."  The  instructions,  as  a  whole,  give  meaning  to 
the  words  excepted  to,  viz.,  ^^  they  may  still  settle  the  rights  of 
the  parties,  so  far  as  this  case  is  concerned,  outside  of  the 
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qnestion  where  the  line  actnallj  is."  In  the  first  place  they 
may  settle  the  case  in  favor  of  the  defendant  if  the  proofs 
Batisfy.  them  that  the  plaintiff  gave  the  defendant  license  or 
consented  to  the  removal  of  the  fence;  and  second,  if  they 
do  not  find  that  the  defendant  had  license  to  remove  the  fence, 
and  they  are  unable  to  determine  from  the  evidence  where  the 
trne  line  is, -they  may  presume  it  was  where  the  parties  first 
agreed  it  was  when  the  fence  was  built^  and  in  that  case  they 
should  find  for  the  plaintiff.  Upon  the  evidence  the  question 
of  license  was  properly  submitted  to  the  jury,  and  the  last- 
quoted  direction  to  find  for  the  plaintiff  if,  from  the  conflict- 
ing evidence  of  the  surveyors,  they  were  unable  to  determine 
where  the  true  line  was,  was  clearly  favorable  to  the  plaintiff'; 
and  in  both  events  they  should  determine  the  case  without 
determining  where  the  true  line  was.  As  a  whole,  we  are  unable 
to  say  that  the  instructions  were  erroneous,  or  prejudiced  the 
rights  of  the  plaintiff. 

The  form  of  the  verdict  should  not,  we  think,  work  a  rever- 
sal  of  the  judgment  The  jury  found  generally  in  favor  of 
the  defendant,  not  guilty  of  the  trespass  complained  of. 
When  they  had.  found  that,  they  had  discharged  their  duty, 
and  the  addition  that  they  ^^established  the  line  as  made  by 
Messrs.  Brown,  Qray,  and  Pool,  and  that  each  party  pay  their 
own  oosts  of  suit,"  was  mere  surplusage,  and  the  court  prop- 
erly directed  the  clerk  to  enter  the  verdict  as  a  general  verdict 
for  the  defendant  Neither  party  nor  the  court  having  directed 
the  jury  to  determine  specially  where  the  true  boundary  line 
between  the  parties  was,  they  had  no  right  to  embody  that 
finding  in  their  verdict,  and  the  law  determines  which  party 
shall  pay  the  oosts. 

By  the  OouH. — The  judgment  of  the  circuit  court  is 
afiirmed. 
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Tb»  Pbbsidxnt,  Bra,  of  The  Village  op  Plattevillb  vb, 

MoEesnan. 

February  11  — March  14,  1882. 

MuHiciPAL  OBDINA1K7B8:  Selling  liquors  withoat  license.  (1)  When  prsB* 
eeution  cannot  appeal  in  action  for  violation  of  municipal  ordinance. 
(2)  Charter  provisions  superseded  by  general  law. 

1.  When  a  d^y  or  village  ordinance  prohibits  that  which  is  a  crime  or  misde- 

meanor and  punishable  at  common  law  or  by  statute,  and  prescribes  a 
penalty  for  its  violation  by  fine,  with  imprisonment  on  default  of  pay- 
ment, the  action  to  recover  such  penalty  is  quasi  criminal,  and  cannot 
be  brought  to  this  court  on  the  plaintifiTs  appeal. 

2.  The  general  law  of  this  state  on  the  snbject  of  licensing  the  sale  of  intox- 

icating liquors,  and  making  their  unlicensed  sale  punishable  as  a  mis- 
demeanor (first  enacted  as  ch.  179  of  1874),  operated  to  repeal  the 
provisions  of  then  existing  municipal  charters  upon  that  subject,  except- 
mg  in  the  three  particulars  expressly  excepted  by  the  statute,  to  wit: 
the  disposal  of  lioense  moneys,  the  term  of  license  and  the  jurisdiction  . 
of  municipal  courts. 

APPEAL  from  the  Circuit  Court  for  Chant  County. 

The  plaintiffs  appealed  from  a  judgment  in  favor  of  the 
defendant. 

The  case  is  stated  in  the  opinipn. 

For  the  appellants  there  was  a  brief  by  W.  S.  Beebe^  their 
attorney,  with  Carter  dk  Cleary^  of  counsel,  and  oral  argument 
by  Wm.  E.  Carter. 

For  the  respondent  there  was  a  brief  by  Bell  <b  Murphy^ 
and  oral  argument  by  Mr.  Bell 

Obton,  J.  This  is  an  action  of  debt  to  recQver  the  penalty 
prescribed  by  an  ordinance  of  said  village,  passed  January  20, 
1879,  for  selling  intoxicating  liquors  without  first  having  ob- 
tained a  license  therefor,  according  to  the  provisions  of  said 
ordinance  restraining  the  sale  of  such  liquors  and  requiring 
such  license.  The  authority  for  passing  an  ordinance  on  this 
subject  is  found  in  the  charter  of  said  village  in  subd.  2  of 
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section  22,  ch.  63,  P.  &  L.  Laws  of  1861,  which  gives  to  the 
president  and  trustees  of  said  village  the  power  '*  to  restrain 
any  person  from  vending,  giving  or  dealing  in  spiritnous,  in- 
toxicating, alcoholic,  malt,  mixed,  fermented  or  vinous  liquors, 
unless  duly  licensed  by  them."  Objection  was  made  to  the 
introduction  of  any  evidence  under  the  complaint,  because  it 
did  not  state  facts  sufficient  to  constitute  a  cause  of  action,  and 
such  objection  was  sustained  and  the  action  dismissed,  and 
this  appeal  is  from  such  judgment  of  dismissal. 

The  first  question  to  be  considered  is  the  appealability  of 
this  judgment  It  is  contended  by  the  learned  counsel  of  the 
respondent,  that  it  is  not  appealable,  because  it  is  a  ^t^o^t  crim- 
inal action.  With  other  authorities  cited,  we  are  referred  to  a 
late  decision  of  this  court  in  the  case  of  the  City  ofBoscobel 
V.  Bughee^  41  Wis.,  69,  which  appears  to  be  in  point.  The 
city  appealed  from  the  judgment  of  the  circuit  court  dismiss- 
ing the  action  on  the  ground  that  the  plaintiff  had  failed  to 
comply  with  the  terms  of  a  continuance  of  the  cause.  The 
action  was  brought  to  recover  the  penalty  prescribed  by  an 
ordinance  of  the  city,  made  "  for  the  protection  of  the  public 
peace,"  and  the  complaint  was  for  "  fighting  and  threatening 
to  fight."  It  was  held  in  that  case,  in  the  language  of  the 
present  chief  justice,  that  "  the  action  being  quasi  criminal,  it 
could  not  be  brought  to  this  court  by  appeal;"  that  "the 
statute  regulating  and  governing  appeals  to  this  court  refers 
to  civil  actions  only;  "  and  that  "the  decisions  upon  the  bas- 
tardy act  are  strictly  in  point  on  this  question  of  practice; " 
citing  State  v.  Mmhiedj  12  Wis.,  561,  and  State  v,  Jagei\ 
19  Wis.,  235.  ^  The  charter  of  that  city,  provided  that  on 
the  non-payment  of  the  fine  and  costs  for  the  violation  of 
ordinances  of  that  kind,  the  defendant  should  be  imprisoned 
in  the  county  jail  until  such  fine  and  costs  were  paid.  In  that 
case  it  will  be  observed  that  the  acts  complained  of  as  a  viola- 
tion of  the  city  ordinance  constituted  an  assault  and  battery^ 
or  an  assault^  both  at  common   law  and  by  statute^  and  the 
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penalty  was  fixed  by  statute.  So,  in  this  case,  the  act  com- 
plained of  as  a  violation  of  the  village  ordinance  was  also  a 
misdemeanor  and  pnnishable  by  statute;  and  by  the  ordinance, 
in  default  of  the  payment  of  the  judgment  for  the  penalty,  or 
any  part  thereof,  the  defendant  was  to  be  imprisoned  in  the 
common  jail  not  exceeding  thirty  days.  These  analogies  are 
sufiicient  to  show  that  there  is  no  distinction  between  the  two 
cases  in  any  respect  affecting  the  appealability  of  the  judg- 
ment 

This  appeal  must,  therefore,  be  dismissed  by  the  authority 
of  that  case.  But  it  is  proper  to  say  that  neither  that  case  nor 
this  goes  any  further  than  to  decide  that  where  a  city  or  vil- 
lage ordinance  prohibits  that  which  is  a  crime  or  misdemeanor, 
and  punishable  at  common  law  or  by  statute,  and  prescribes  a 
penalty  for  its  violation  by  a  fine,  and,  conditionally,  imprison- 
ment, the  action  to  reoover  such  penalty  is  ;t/a^' criminal,  and 
cannot  be  brought  to  this  court  by  appeal  on  behalf  of  the 
plaintiff. 

Two  very  important  questions  were  very  ably  discussed  by 
the  learned  counsel  on  both  sides,  —  one  of  which  was,  whether 
it  is  within  the  province  of  a  municipal  corporation  to  pass 
ordinances  upon  the  same  subject  matter  of  criminal  statutes, 
with  the  same  or  different  penalties;  and  the  other,  whether 
the  general  laws  of  the  state  on  the  subject  of  licensing  the 
sale  of  intoxicating  liquors,  and  making  the  sale  thereof  with- 
out license  punishable  as  a  misdemeanor,  repeals  by  implica- 
tion the  existing  provisions  of  city  and  village  charters 
embracing  the  same  matters,  as  a  revision  of  the  whole  sub- 
ject. The  first  question  is  one  of  too  much  importance,  and 
subject  to  too  great  a  conflict  of  authority,  to  be  decided  in  a 
case  not  appealable  to  this  court,  and  when  the  decision  might 
be  regarded  as  obiter.  The  other  question  has  been  so  fre- 
quently decided  by  this  court  that  it  is  not  an  open  one  for 
discussion,  when  the  analogy  between  this  case  and  those 
decided  so  clearly  appears..    The  ^peral  law,  chapter  179, 
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LawB  qt  1874,  clearly  operated  to  repeal  all  of  the  provisions 
of  city  and  village  charters  then  existing  on  the  subject  of  li- 
censing the  sale  of  intoxicating  liquors,  and  of  the  punishment 
for  selling  the  same  without  license,  by  being  a  complete  revis- 
ion of  the  whole  subject.  The  title  of  the  act  is  expressive 
of  this  design:  ^' An  act  to  consolidate  and  codify  the  various 
laws  of  our  state  relating  to  excise  and  the  sale  of  intoxicating 
liquors." 

Section  23  makes  such  design  still  more  apparent  by  pro- 
viding that  '^  the  provisions  of  this  law  shall  apply  to  the  whole 
state  and  every  part  thereof,*'  with  only  three  distinct  excep- 
tions: (1)  Towns,  cities,  and  villages  may  dispose  of  the  li- 
cense moneys  as  they  see  fit  (2)  Cities  and  villages  may  fix 
the  term  for  which  any  licenses  shall  be  granted.  (8)  The 
act  shall  not  interfere  with  or  change  the  jurisdiction  of  any 
municipal  or  police  court  These  exceptions,  by  force  of  the 
maxim  expressio  unius  excluHo  aU&ri/UB^  clearly  imply  the 
repeal  of  all  other  provisions  not  thus  excepted.  This  general 
law  makes  the  selling  of  intoxicating  liquors  without  license  a 
misdemeanor,  punishable  by  a  fine  of  not  less  than  ten  nor 
more  than  forty  dollars,  besides  costs,  or  in  lieu  of  such  fine 
by  imprisonment  in  the  county  jail  of  the  proper  county  not 
exceeding  sixty  days,  nor  less  than  twenty;  and  in  case  of  the 
non-payment  of  the  fine  and  costs  forthwith,  the  defendant  is 
to  be  imprisoned  in  said  jail  until  such  fine  and  costs  are  paid, 
or  until  discharged  by  due  course  of  law. 

The  charter  of  the  village  is  in  confiict  with  the  general  law 
in  other  respects  relating  to  this  subject 

The  following  authorities  in  this  court  are  conclusive  of 
this  question:  Brig/ttmanv.  Kimer^  22  Wis.,  54;  Lewisy  Cho.^ 
V.  StoiUy  id.,  234;  Burlanderv.  Mil.  dk  St.  P.  JiaUroad  Cfe., 
26  Wis.,  76;  Moore  v.  Superior  dk  St.  Croix  JiaUroad 
Co.y  34  Wis.,  174;  Oleson  v.  Oreen  Bay  db  L.  P.  Railway  6V., 
86  Wis.,  383;  Bohlman  v.  Oreen  Ban/  db  M.  Railway  Co,^ 
40  Wis.,  157;  Fire  Depi.  of  Oahkoah  v.  TvUle,  48  Wis.,  91. 
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In  passing  upon  this  question  we  may  adopt  the  language 
of  the  opinion  in  Boacobel  v,  Bugleej  9upra:  "  We  felt  it  our 
duty  to  briefly  express  our  views  upon  the  question  discussed  by 
counsel,  although  the  appeal  must  be  dismissed  for  the  reason 
just  given." 

By  the  Court. —  The  appeal  is  dismissed. 


LoBD  vs.  Dbvendobf,  imp. 
February  11  —  March  14, 1882. 

QsHEBAL  Assionicknt:  Attachmbnt.  (1)  What  ptvvisions  in  asaignmmU 
mtfalidate  it.  (2)  Aatngnment  hy  one  partner  of  hia  individual  prop' 
erty,  (3)  Evidence  of  intent  to  d^raud,  (4)  What  attachment  plaitUiJ^ 
must  show  on  traverse  of  his  affidavit.  (6)  Reversal  of  decision  qf 
court  below,  on  weight  of  evidence, 

1.  A  proyision  in  a  general  asuignmenfc  for  the  benefit  of  creditors,  that  the 

assignee  "  shall,  with  all  convenient  diligence,  sell  and  dispose  of  the 
property  at  public  or  private  sale,  as  he  may  deem  most  beneficial  to 
the  interests  of  the  creditors  of  [the  assignor],  and  convert  the  same 
into  money/*  does  not  authorize  the  assignee  to  sell  on  credit,  and  does 
not  invalidate  the  assignment  Hutchinson  v.  Lord,  1  Wis.,  294,  and 
Keep  V.  Sanderson,  2  id.,  42,  distinguished. 

2.  One  member  of  a  firm  may  assign  his  individual  property  so  as  to  prefer 

his  individual  creditors  to  the  creditors  of  the  firm. 

3.  An  intent  to  defraud  cannot  be  inferred  from  the  mere  fact  that  a  debtor 

made  a  general  assignment  for  the  benefit  of  creditors,  or  that  he  pre- 
ferred some  of  his  creditors  to  others,  or  that  he  turned  out  pioperty  in 
payment  of  certain  creditors  after  an  attachment  had  been  levied  in  fa- 
vor of  another  creditor,  and  before  executing  his  general  assignment 

4;  While  an  attachment  issues  on  an  affidavit  of  a  proper  persQp  that  he  has 
good  reason  to  believe  certain  facts,  yet,  on  traverse  of  the  affidavit 
the  attaching  creditor  has  the  burden  of  showing  those  fads  themselves. 

5.  There  was  in  this  case  no  sucli  clear  preponderance  of  evidence  against 
the  finding  of  facts  by  the  court  below  (in  favor  of  the  assignment)  as 
would  warrant  this  court  in  reversing  the  decision  of  that 

APPEAL  from  the  Circuit  Court  for  Chrant  County. 
The  defendants,  Devendorf  and  Penn,  being  in  partnership 
and  doin^  business  as  merchants  at  Platteville.  dissolved  April 
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9, 1877;  Devendorf  purchasing  of  Penn  the  undivided  one- 
half  of  the  building  wherein  they  were  then  doing  business, 
for  $3,000,  which  was  secured  to  be  paid  by  Devendorf  SLSsnm- 
ing  $1,000  of  Penn's  share  of  the  incumbrances  on  the  building, 
and  giving  Penn  his  notes  for  $2,000,  secured  by  mortgage  on 
the  undivided  one-half  of  the  store  building.  DeveTidorf  b^so 
purchased  of  Penn  his  undivided  one-half  of  the  stock  of 
goods,  wares  and  merchandise  in  their  store,  and  the  tools  and 
stock  in  their  tin  shop,  at  the  then  present  cost  price,  for 
which  he  paid  $2,500  down,  and  for  the  balance  gave  his  notes 
in  installments  of  $500  each.  The  notes  and  accounts  due  the 
firm  were  left  with  Deoendorf  for  collection,  with  Penn's 
assistance,  and  the  proceeds  were  to  be  applied,  as  fast  as  col- 
lected, in  the  payment  of  the  firm  debts,  until  they  should  be 
fully  paid,  and  then  the  balance  was  to  be  divided  or  otherwise 
disposed  of  as  they  should  agree.  They  also  made  mutual 
transfers  of  certain  other  articles.  Devendorf  continued  the 
business  in  the  same  store  until  March  15,  18S0,  when  this 
suit  was  commenced  to  recover  the  amount  of  two  notes  exe- 
cuted by  Devendorf  and  Penn,  January  4, 1878,  and  an  attach- 
ment was  issued  therein,  and  the  stock  of  goods  in  the  store 
of  Deiyendorf  taken  thereon.  March  16,  1880,  being  the  next 
day  after  the  levy  of  the  attachment,  Devendorf  made  a 
general  assignment  for  the  benefit  of  his  creditors,  of  all  and 
singular  his  property,  real  and  personal,  and  things  in  action 
(not  exempt  from  execution);  and  the  assignee  therein  was 
directed  to  sell  the  same  and  convert  it  into  money,  and  out  of 
the  proceeds  thereof  (after  paying  reasonable  expenses,  xsosts, 
charges,  and  his  own  lawful  compensation)  to  pay  his  debts  in 
the  order  therein  named;  first,  what  are  therein  designated 
as  class  number  1;  and  second,  what  are  therein  designated  as 
class  number  2.  The  grounds  stated  nn  the  affidavit  for  the 
attachment  were,  that  the  plaintiff  had  good  reason  to  believe, 
and  verily  did  believe,  that  Devendorf  an^  Penn  had  assigned, 
conveyed  or  disposed  of,  or  concealed,  or  were  about  to  assign, 
convey  or  dispose  of  their  property,  with  intent  to  defraud 
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their  creditors,  and  that  the  plaintiff  had  good  reason  to 
believe,  and  verily  did  believe,  that  Devendorf  had  removed, 
or  was  abont  to  remove,  some  of  his  property  ont  of  the  state, 
with  the  intent  to  defraud  his  creditors.  Devendorf  2^x6.  Penn 
severally  traversed  the  affidavit  for  the  writ,  and  on  the  trial 
by  the  court  a  large  amount  of  testimony  was  taken,  where- 
upon, the  court  found  for  the  defendants,  and  an  order  was 
entered  accordingly.  This  was  an  appeal  from  so  much  of 
that  order  as  vacated  and  dismissed  said  writ  of  attachment  as 
to  the  defendant  Devendorf. 

For  the  appellant  there  were  separate  briefs  by  Bell  <& 
Murphy  and  P.  A.  Ortouj  and  oral  argument  by  Mr.  Bell 
and  Mr.  Orton.  They  argued,  among  other  things,  that  no 
dissolution  of  any  kind  affects  the  rights  of  firm  creditors  with- 
out their  consent,  and  that  all  the  joint  property  of  the  firm  is 
just  as  liable*  for  the  joint  debts  after  such  dissolution  or  set- 
tlement among  themselves  as  it  was  before.  Parsons  on  Part., 
395;  Collyer  on  Part.,  §  121;  Menaghv.  Whetwell,  62  N.  T., 
162-165.  An  assignment  for  the  benefit  of  creditors,  made  by 
one  of  a  late  firm,  is  fraudulent  and  void  upon  Ueface^  if  it 
authorizes  such  a  disposition  to  be  made  of  the  property  con* 
veyed,  or  of  its  proceeds,  as  will,  if  carried  into  effect,  deprive 
the  firm  creditors  of  having  the  firm  property  applied  to  the 
payment  of  i  their  claims.  Burrill  on  Assignments,  §§  83&~3&1 ; 
Jackeon  v.  Cornell^  1  Sandf.  Gh.,  354;  WiUon  v.  BoherUon^  21 
N.  T.,  587-591;  Lester  v.  Abhott,  28  How.  Pr.,  488;  Johmon 
V.  Thweatt,  18  Ala.,  744;  Jermei^e  v.  Doe^  9  Ind.,  464;  Good- 
rich  V.  Downs^  6  Hill,  438;  Cunningham  v.  Freelom^  3 
Paige,  697;  Dwnham  v.  Waterman^  17  N.  T.,  9;  Cfreen  v. 
Trieber^  3  Md.,  39;  Inloee  v.  Am.  Ex.  Bank^  11  id.,  183; 
Rosenberg  v.  Moore^  id.,  380;  Johnson  v.  MoAllister*8  As^ 
signesj  80  Mo.,  327.  Devendatf  delivered  not  only  his  indi. 
vidual  assets,  but  all  of  the  firm  assets  in  his  possession  or 
under  his  control,  to  the  assignee,  absolutely,  for  the  purposes 
of  the  assignment     Wyckqff  v.  Carrj  8  Mich.,  44;  OUver  v. 
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Eaton^  7  id.,  108;  StiUe  v.  Benoistj  37  Mo.,  615;  Bigelow  v, 
String^Ty  40  id.,  206.  An  assignment  void  in  part  as  against 
the  provisions  of  the  atatate,  is  void  in  toto^  and  no  interest 
whatever  passes  to  the  assignee  as  against  creditors  who  da  not 
consent  to  it  Wdkeman  v.  Orover^  4  Paige,  87;  Flanigan  v. 
LampmaUy  12  Mich.,  68;  Hathaway  v.  Brotouy  18  Minn., 
426.  As  to  whether  the  assignment  anthorized  a  sale  of  the 
property  on  credit,  and  was  therefore  void  as  tending  directly 
to  hinder  and  delay  creditors,  they  cited  Norton  v.  Kearney y 
10  Wis.,  448;  Keep  v.  Sanderson,  12  id.,  362. 

For  the  respondent  Devendo^'f  there  was  a  brief  by  CaHer 
dk  Clea/ryy  and  oral  argument  bj  Mr.  Carter. 

Cassoday,  J.  In  onr  opinion  the  assignment  is  not  void 
upon  its  face  by  reason  of  the  following  clause:  ^' shall,  with 
all  convenient  diligence,  sell  and  dispose  of  the  same  at  public 
or  private  sale,  as  he  may  deem  most  beneficial  to  the  interests 
of  the  creditors  of  said  party  of  the  first  part,  and  convert  the 
same  into  money.'* 

In  Hutchinson  v.  Lord,  1  Wis.,  294,  the  particular  words 
which  rendered  the  assignment  void  were:  ^^In  such  manner, 
either  at  public  or  private  sale,  and  upon  such  terms  and  for 
such  prices,  as  to  the  said  party  of  the  second  part  shall^seem 
advisable;"  and  those  which  further  expressly  exempted  the 
assignee  from  all  liability,  ^^  while  acting  in  good  faith.^^ 
The  court  in  that  case  put  particular  stress  upon  the  words  in 
italics. 

In  Keep  v.  Sa/nderson,  2  Wis.,  42,  the  words  which  avoided 
the  assignment  were:  ^To  sell  and  dispose  of  the  assigned 
property  upon  such  terms  and  conditions  as  in  their  judg- 
ment may  appear  best  and  most  to  the  interest  of  the  parties 
concerned." 

In  Norton  v.  Kearney,  10  Wis.,  443,  it  was  held  that  "an 
assignment  in  which  the  assignee  is  ^  to  dispose  of  the  property 
to  the  best  advantage,  in  his  discretion/  is  valid,  and  does  not 
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imply  an  anthority  to  sell  on  credit."  Dixon,  C.  J.,  distin- 
gnishing  that  case  from  ffiUchinson  v.  Lord  and  ITeep  v,  San- 
deraon^supray  said:  "We  are  of  the  opinion  that  the  discretion 
here  vested  mnst  be  understood  as  a  legal  discretion;  that  is, 
a  discretion  to  be  exercised  within  the  limits  which  the  law 
fixes  in  snch  cases.  There  is  ample  room  for  the  exercise  of 
this  discretion  withont  transcending  any  role  of  law."  The 
second  case  of  Keep  v.  Sanderson^  12  "Wis.,  352,  turned  upon 
the  same  language  as  the  first,  and  was  decided  the  same  way, 
and  the  opinion  clearly  distinguishes  it  from  Norton  v.  Kear* 
ney.  The  above  cases  are  harmonized  by  Ryan,  0.  J.,  in  his 
dissenting  opinion  in  Bound  v.  Railroad  Co.^  46  Wis.,  674, 
576. 

In  the  case  before  ns  there  is  nothing  said  about  '<  terms 
and  conditions,"  nor  "prices,"  but  the  assignee  is  required  to 
sell  and  dispose  of  the  property  and  convert  the  same  into 
money  with  all  convenient  dih'gence,  and  such  sale  and  dis- 
position is  to  be  "at  public  or  private  sale,"  as  he  may  deem 
most  beneficial.  The  thing  thus  left  to  his  discretion  is, 
whether  he  will  sell  at  public  ov  private  sale^  and  not  whether 
he  will  sell  for  cash,  or  on  credit  or  otherwise.  The  assign- 
ment does  not  purport  to  cover  the  property  of  the  old  firm 
of  Devendorf  &  Penn,  but  only  the  property  of  Devendorf.  It 
is  true  that  the  accounts  and  debts  due  the  old  firm  were,  sub- 
sequently to  the  assignment,  scheduled  in  Exhibit  D,  but  no 
such  exhibit  appears  to  be  referred  to  in  the  assignment. 
Whether  the  assignee  can  take  any  interest  in  the  assets  of  the 
old  firm  to  the  prejudice  of  the  creditors  of  the  old  firm,  is  a 
question  not  here  presented,  as  no  such  assets  appear  to  have 
been  attached.  It  would  seem  that  "the  rule  of  equity  is  uni- 
form and  stringent,  that  the  partnership  property  of  a  firm 
shall  all  be  applied  to  the  partnership  debts,  to  the  exclusion 
of  the  creditors  of  the  individual  members  of  the  firm,  and  that 
the  creditors  of  the  latter  are  to  be  first  paid  out  of  the  sepa- 
rate effects  of  their  debtor,  before  the  partnership  creditors 
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can  claim  anything."  Jackson  v.  Cornell^  1  Sandf.  Ch.,  848. 
See  also  Kirly  v.  Schoonmaker^  3  Barb.  Ch.,  46;  Nicholson 
V.  ZeavUtj  4  Sandf.  S.  C,  307;  S.  C.  reversed,  2  Selden,  510; 
Wilson  V.  Rolertson^  21  N.  Y.,  587;  Forbes  v.  ScatmeUy  13 
CaL,  242;  Nye  v.  Van  Husan^  6  Mich.,  329. 

The  mere  fact  that  there  were  firm  assets  and  firm  creditors 
did  not,  however,  prevent  Devendorf  from  assigning  his  prop- 
erty and  preferring  his  individual  creditors  to  the  firm  cred- 
itors. In  the  absence  of  any  statute  to  the  contrary,  there  can 
be  no  question  but  that  an  insolvent  debtor  may  pay  one  cred- 
itor in  money  or  property  in  preference  to  another.  Spring 
V.  Ins,  Co.y  8  Wheaton,  268.  This  right  of  the  debtor  to  pre- 
fer results  from  the  absolute  ownership  of  property.  Brashear 
V.  Westy  7  Pet.,  608.  This  absolute  ownership  implies  the  ab- 
solute right  of  disposition.  In  the  absence  of  the  bankrupt 
law  or  any  statute  to  the  contrary,  there  can  be  no  doubt  but 
that  an  insolvent  debtor,  when  assigning  his  property  for  the 
benefit  of  his  creditors,  may,  ingood  faith,  prefer  one  or  more 
to  others.  Such  being  the  law,  it  follows,  that  an  intent  to 
defraud  cannot  be  inferred  from  the  mere  fact  of  Devendorf 
making  a  general  assignment  for  the  benefit  of  his  creditors, 
nor  from  the  mere  fact  that  in  such  assignment  he  preferred 
some  of  his  creditors  to  others,  nor  from  the  mere  fact  that  he 
turned  out  property  in  payment  of  certain  of  his  creditors 
after  the  levy  of  the  attachment  and  before  the  execution  of 
the  assignment.  Section  2731,  R  S.,  authorizes  a  writ  of  at- 
tachment to  issue,  even  though  the  plaintiff  or  person  making 
the  afiidavit  in  his  behalf  only  had  ^'good  reason  to  believe  '- 
one  of  the  things  therein  mentioned;  but  where  it  is  traversed, 
and  the  same  is  tried  by  the  court  under  sections  2745-6,  R. 
S.,  the  afiSrmative  of  the  issue  is  upon  the  plaintiff.  In  such 
a  case,  the  finding  of  the  circuit  court  against  the  plaintiff  as 
to  the  existence  of  the  fact  itself  will  not  be  disturbed  nnless 
there  is  a  clear  preponderance  of  the  evidence  against  it.  *Bic6 
v.  Jerenson^  ante,  p.  248;  Davidson  v.  Hadcett^  49  Wis.,  186. 
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Saoh  being  the  established  rnle  of  law,  it  only  remains  for 
us  to  consider  whether  there  is  snch  clear  preponderance  of 
evidence  in  this  case.  True,  it  appears  from  the  evidence  that 
Devendoff  Y>xkt  off  the  plaintiffs  attornev  from  day  to  day  for 
some  weeks  by  mere  promises,  which  it  would  seem  he  had 
little  or  no  expectation,  and  probably  no  present  capacity,  of 
falfilling;  bnt  that  of  itself  does  not  establish  fraud.  So  it 
appears  that  he  had  for  some  months  prior  to  the  assignment 
contemplated  going  to  the  Eed  river  country,  in  Dakota,  and 
there  going  into  farming,  and  that  he  had  for  that  purpose 
acquired  several  horses  and  other  property  suited  to  the  busi- 
ness. If  at  the  time  he  fully  comprehended  and  properly 
appreciated  the  amount  of  his  indebtedness,  and  the  real  value 
of  his  property,  it  is  diflScult  to  perceive  how  he  could 
expect  to  pacify  his  creditors  sufficiently  to  make  such  a 
change  without  their  interference.  True,  the  mere  change 
of  locality  would  not  of  itself  establish  an  intent  to  defraud, 
althongh  it  might  be  a  circumstance  strongly  tending  to  evince 
a  purpose  to  hinder  and  delay  creditors  in  the  collection  of 
their  debts;  and  if  it  had  been  shown  in  addition  that  the 
purpose  was  to  take  advantage  of  more  liberal  exemption 
laws,  and  to  convert  property  not  exempt  into  property  which 
was  exempt,  the  inference  of  the  intent  to  defraud  his  creditors 
would  be  irresistible.  But  such  is  not  the  evidence.  Besides, 
the  purpose  of  going  to  the  Red  river  country  was  no  secret; 
on  the  contrary,  it  had  for  several  months  been  talked  about 
by  Devendorf  in  the  store,  and  frequently  in  the  presence  of 
large  numbers  of  the  citizens  of  Platteville,  and  must  have 
been  generally  known  in  the  neighborhood.  The  more  char- 
itable view  would  be  that  Devendoif  was  inefficient  as  a 
business  manager,  and,  having  good  credit,  heedlessly,  and 
without  comprehending  his  true  financial  circumstances, 
allowed  himself  to  drift  into  the  condition  in  which  he  was 
subsequently  found.  Whatever  may  be  the  real  motive,  we 
are  constrained  to  hold  that  there  is  not  such  a  clear  prepon- 
VoL.  LTV— 32 
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derauce  of  the  evidence  of  an  intent  on  the  part  of  Devendorf 
to  defrand  his  creditors  as  would  warrant  this  court,  under 
the  rule  already  established,  to  reverse  the  order  and  set  aside 
the  finding  of  the  court  below. 
By  the  Court. —  The  order  of  the  circuit  court  is  affirmed. 


MsssEBSMrrH  vs.  Devendorf,  impleaded,  etc 
I/trdv,  Devendoff,  ante,  followed. 

APPEAL  from  the  Circuit  Court  for  Grant  County. 

This  case  was  argued  with  the  foregoing,  and  by  the  same 
counsel,  being  similar  in  its  history  in  the  court  below,  and 
having  come  here  on  appeal  from  a  similar  order. 

Cassoday,  J.  The  facts  in  this  case  are  the  same  as  in  that 
of  Zordv.  Devendorf  J  supra^  except  that  the  note,  which  is  the 
basis  of  the  suit  and  the  attachment,  was  executed  December 
11,  1874,  and  the  attachment  was  levied  while  the  assignment 
^was  being  drawn.  But  these  differences  do  not,  in  our  view 
•of  the  law,  change  the  result.  For  the  reasons  given,  therefore, 
in  Lord  v.  Devendorf y  the  order  of  the  circuit  court  in  this 
-case  must  be  affirmed. 

By  the  Court. —  Order  affirmed. 
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The  Town  of  Soott  vs.  Thb  Town  of  Clayton. 

February  11 — March  14, 1882. 

RbversaIi  of  Jitdombkt:  (1)  For  misleading  instruetione, 

CoTTBT  AivD  JuRT.    (2)  When  question  qf  fact  not  to  be  submitted  to  jury. 

1.  Upon  a  second  tarial  of  this  cause,  the  drcait  judge  stated  to  the  juiy  his 

own  view  of  the  law,  which  had  been  overruled  by  this  court  on  a  former 
appeal  (51  Wis.,  185);  but  afterwards  directed  the  jury  to  disregard  his 
opinion,  and  determine  the  question  at  issue  from  the  e?i.denoe  as  ap» 
plicable  to  the  law.  This  court,  being  of  opinion,  from  the  whole  record, 
that  this  statement  of  the  law  as  previously  held  by  the  circuit  judge 
may  have  misled  the  jury,  treats  it  as  error. 

2.  The  court  having  submitted  to  the  jury  a  question  of  fact  conclusively  de- 

termined by  the  evidence,  in  which  there  was  no  conflict,  this  is  also  held 
to  be  error. 

APPEAL  from  the  Circuit  Court  for  Crawford  County. 

Action  to  recover  the  sum  of  $20.72,  with  interest,  for 
medical  attendance  and  other  relief  furnished  by  the  plaintiff 
town  in  September,  1878,  to  Mrs.  Sarah  Enyart  and  her  three 
infant  children,  who  are  alleged  to  have  been  paupers  residing 
and  having  a  settlement  in  the  defendant  town,  and  to  have 
been  found  in  a  destitute  and  anffering  condition  in  the 
plaintiflE  town.  A  former  appeal  herein  is  reported  in  61  Wis., 
185-196.  On  the  second  trial  a  judgment  was  rendered  in 
favor  of  the  defendant,  from  which  the  plaintiff  appealed. 

For  the  appellant  there  was  a  brief  signed  by  D.  Webster, 
and  a  second  brief  signed  by  Brooks  (6  Butcher  and  D. 
Webster,  and  oral  argument  by  Mr.  Webster  and  Mr.  Brooks. 

For  the  respondent  there  were  briefs  signed  by  Wm.  H. 
Evans  and  Thomas  dk  FuIUtj  and  oral  argument  by  Mr. 
FvUer  and  Mr.  Evams. 

CoLB,  C.  J.  Quite  a  number  of  exceptions  were  taken  on 
the  trial  of  this  cause  to  the  rulings  of  the  trial  court  in  ad- 
mitting or  excluding  evidence,  which  are  relied  on  here  as 
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• 
a  groand  for  reversing  the  jadgment  But  we  shall  not  stop 
to  inquire  whether  the^e  exceptions  are  well  fonnded  or  not, 
for  we  are  satisfied  there  shonld  be  a  new  trial  on  acconnt  of 
some  things  in  the  charge  which  were  excepted  to,  and  which 
were  calculated  to  prejudice  the  case  of  the  plaintiff  in  the 
minds  of  the  jury.  In  submitting  the  case,  the  learned  circuit 
jndge  made  some  remarks  on  the  decision  of  this  court  on  tfie 
former  appeal,  stating  wherein  he  differed  from  this  court  in 
the  construction  of  the  statute  applicable  to  the  case.  In  mak- 
ing these  comments  we  are  satisfied  that  the  learned  judge 
merely  intended  to  explain  his  reasons  for  ordering  the  non- 
suit on  the  former  trial,  and  that  he  had  no  purpose  of  weak- 
ening the  decision  of  this  court  by  what  he  said.  Bnt,  while 
this  was  the  real  object  which  he  had  in  view,  yet  it  is  claimed 
by  the  plaintiff's  counsel  that  his  remarks  were  calculated  to 
mislead  the  jury  as  to  the  law  of  the  case. 

It  is  said  that  the  jury  might  well  have  supposed  that  they 
were  to  follow  his  construction  of  the  statute  rather  than  the 
one  placed  upon  it  by  this  court  In  view  of  the  verdict  we  cer- 
tainly think  there  is  ground  for  this  objection,  and  that  possi- 
bly the  finding  of  the  jury  might  have  been  otherwise  had  the 
learned  judge  contented  himself  with  stating  the  law  as  laid 
down  by  this  court.  The  learned  judge  told  the  jury,  in  sub- 
stance, that  he  differed  from  this  court  in  the  construction  of 
the  statute  in  this:  According  to  his  view  Mrs.  Enyart  had 
the  right  to  voluntarily  change  her  place  of  residence  which 
she  acquired  by  living  with  her  husband,  after  she  was  divorced 
from  him,  by  going  back  to  the  plaintiff  town  and  living  with 
her  parents;  and  if,  after  going  back  to  her  father,  she  became 
destitute  and  needed  mere  temporary  assistance,  and  the  town 
in  which  she  was  voluntarily  living  gave  her  only  snch  assist- 
ance, this  would  not  prevent  her  voluntary  residence  out  of  the 
defendant  town  in  the  plaintiff  town,  for  one  year,  from  de- 
stroying her  legal  settlement  in  the  defendant  town;  and  that 
such  temporary  assistance  by  furnishing  a  doctor  was  far  from 
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coming  within  the  statnte,  which  says  that  if  anj  poor  person 
shall  become  a  charge  for  his  support  to  anj  town,  the  one  in 
which  he  has  a  settlement  shall  pay  it. 

It  is  hardly  necessary  to  observe  that  this  view  as  to  the 
nature  or  amonnt  of  assistance  which  must  be  furnished  Mrs. 
Enyart  by  the  plaintiff  town,  in  order  to  prevent  her  from  ae- 
qniriug  a  settlement  in  that  town  by  her  voluntary  residence 
therein  for  a  year,  was  essentially  different  from  the  one  ex- 
pressed by  this  court  in  the  former  opinion.  51  Wis.,  186. 
And,  indeed,  the  learned  judge  so  in  effect  says,  further  on  in 
the  charge,  where  he  tells  the  jury  to  disregard  his  opinion  on 
the  subject  of  Dr.  Goats'  assistance,  and  determine  the  ques^ 
tion  of  pauperism  from  the  evidence  as  applicable  to  the  law. 
So  that,  if  they  should  find  that  Mrs.  Enyart  and  her  children 
were  paupers,  and  entitled  to  have  medical  assistance  furnished 
by  the  direction  of  the  town  of  Scott,  and  rendered  by  Dr. 
Coats,  as  a  pauper,  they  should  conclude  that  her  voluntary 
settlement  in  the  town  of  Scott  was  interrupted,  and  that  she 
did  not  lose  her  residence  in  the  town  of  Clayton.  But  while 
this  charge,  as  finally  given,  was  correct,  still  we  do  not  think 
it  would  remove  or  destroy  the  effect  of  the  learned  judge's 
previous  remarks  as  to  his  understanding  of  the  law.  Juries 
naturally  look  to  the  trial  judge  for  a  correct  exposition  of  the 
law  applicable  to  the  caise,  and  are  more  likely  to  be  governed 
by  his  views  in  that  regard  than  by  the  decisions  of  the 
appellate  court,  about  which  presumably  they  know  nothing. 
Correct  practice,  therefore,  requires  the  trial  judge,  if  ho 
instructs  at  all,  to  state  the  law  so  clearly  and  pointedly  as  to 
leave  no  reasonable  groand  for  misapprehension  or  mistake  on 
the  part  of  the  jury.  There  is  good  ground  for  saying  that 
this  was  not  done  in  this  case,  and  that  the  remarks  of  the 
learned  judge,  made  in  the  opening  of  his  charge,  were  well 
calculated  to  prejudice  the  case  of  the  plaintiff,  as  claimed  by 
connseL 

Furthermore,  the  learned  judge  said  to  the  jury  that  in 
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passing  on  the  question  of  fact  as  to  whether  Mrs.  Enyart  and 
her  children  were  panpers,  and  entitled  to  medical  assistance 
at  the  time  it  was  rendered  by  Dr.  Coats,  they  mast  be  satis- 
fied from  a  preponderance  of  the  evidence  that  she  needed  the 
assistance  rendered,  and  was  so  poor  and  so  circumstanced 
that  she  could  not  have  procured  the  needed  assistance  with- 
out the  intervention  of  the  town  authorities.  After  a  careful 
examination  of  the  testimony  in  the  printed  case,  we  do  not 
find  the  least  conflict  on  these  questions  of  fact  All  the  tes- 
timony relating  to  these  matters  conclusively  shows  that  Mrs. 
Enyart  was  a  pauper;  that  she  had  no  means  of  her  own;  that 
she  was  seriously  ill  in  August,  1878,  with  bilious  pneumo- 
nia, and  greatly  needed  medical  aid  when  it  was  rendered. 
About  these  facts  there  was  no  conflict,  and  nothing  really  for 
the  jury  to  pass  upon.  Submitting  these  questions  in  this 
manner  as  thoa^gh  there  was  some  doubt  on  the  evidence  as  to 
whether  Mrs.  Enyart  was  a  pauper,  and  really  needed  medical 
assistance  when  it  was  rendered  by  Dr.  Coats,  had  a  tendency 
to  injure  the  plaintiff's  case.  For,  as  we  have  said,  these  facts 
were  conclusively  established,  and  there  was  no  conflict  in  the 
evidence  about  them. 

This  controversy  between  the  two  towns  as  to  which,  under 
the  circumstances,  is  liable  for  the  support  of  Mrs.  Enyart 
and  her  children  if  they  were  paupers  and  stood  in  need  of 
relief,  involves  but  a  small  amount  of  money,  while  it  does 
involve  principles  of  law  of  considerable  practical  importance. 
We  think  the  questions  of  fact  were  not  submitted  in  a  proper 
way  to  the  jury,  and  we  therefore  feel  constrained  to  grant  a 
new  trial  for  that  reason.  The  questions  arising  upon  the 
construction  of  the  statute  were  fully  considered  upon  the 
former  appeal,  and  the  law  applicable  to  the  case  then  settled. 
Nothing  further  need  be  said  upon  those  points. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  re- 
versed, and  a  new  trial  ordered. 
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ELayjsb  yb.  Fbey  and  others. 
February  13 — March  14, 1882. 

Pbacticb.  (1)  Separate  trials  far  several  drfendarUs:  pendency  of  appeal 
by  one  drfendant.    (2)  Discretion  of  court  as  to  continuance. 

Deed:  Married  Woman.    (3)  Taking  wife's  acknowledgment. 

FoBBGLOSURB  Salb  without  action:  (4)  Must  comply  with  statute.  (5) 
Presumption  in  favor  of  sale.  ($)  Sale  by  foreign  executor:  what  pre- 
liminary steps  required.  (7)  Whotakesthemotigage*' by  assignment.'* 
(8)  Sec,  3261,  R.  S,,  considered,  (9)  Sale  under  power:  statute  of  Urn- 
itaiion,  (10)  Certificate  of  sale:  misrecital  as  to  time  when  deed  issues; 
absence  of  a  seal,    (11)  What  officer  executes  deed. 

Deposition:    (12)  When  taken  b^ore  notary ,  how  authenticated. 

1.  Where  one  of  several  defendants  has  obtained  a  separate  trial  and  judg- 

ment, and  the  action  against  him  is  pending  on  an  appeal  to  this  court, 
the  court  below  may  still  proceed  to  try  the  action  between  the  plaintiff 
and  other  defendants;  and  if  the  original  pleadings  are  still  on  file 
here,  the  want  of  them  may  be  supplied  by  furnishing  copies  for  the  use 
of  the  trial  court 

2.  The  continuance  of  a  cause  for  absence  of  witnesses  is  a  matter  within  the 

discretion  of  the  court. 

3.  Sec.  12,  ch.  59,  R.  S.  1849  (which  required  a  married  woman *s  acknowl- 

edgment of  a  deed  executed  by  her  jointly  with  her  husband  to  be 
taken  separately,  etc.),  was  repealed  by  sec.  2,  ch.  229,  Laws  of  1850; 
and  it  was  impliedly  repealed  as  to  all  real  estate  conveyances  made  by 
a  married  woman  of  her  separate  estate,  by  sec  3,  ch.  44,  Laws  of  1850. 

4.  No  valid  foreclosure  of  a  mortgage  of  land  by  virtue  of  a  power  of  sale 

without  suit  expressed  in  the  instrument,  could  be  had  under  ch.  154, 
R.  S.  1858,  unless  proceedings  were  taken  in  substantial  compliance 
with  that  statute. 

5.  The  party  who,  in  subsequent  litigation,  relies  upon  a  foreclosure  sale 

under  a  power,  is  not  bound  to  show  in  the  first  instance  that  no  action 
or  proceeding  had  been  instituted  at  law  to  recover  the  mortgage  debt; 
but  one  who  seeks  to  invalidate  the  sale  has  the  burden  of  proof  in  that 
respect. 

6.  The  executor  of  a  deceased  mortgagee,  acting  under  letters  testamentary 

duly  granted  in  another  state,  may  execute  a  power  of  sale  in  the  mort- 
gage, of  land  in  this  state,  without  having  the  will  probated  here;  and, 
prior  to  ch.  20  of  1869,  he  might  do  so  without  filing  a  copy  of  his  letters 
testamentary  in  any  public  office  in  this  state.  Hayes  v.  Liehlokken,  48 
Wis.,  509,  distinguished. 
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7.  The  executor  in  tbis  case  was  also  made  by  the  will  a  residuary  legatee, 
but  there  were  special  money  bequests  to  other  persons  and  no  special 
bequest  of  the  note  and  mortgage  here  in  question  to  the  executor. 
Held,  that  he  took  the  property  in  the  first  instance  as  execnUnr,  and 
not  by  "  assignment  **  within  the  meaning  of  ch.  IM,  R.  S.  1858. 

[8.  The  effect  of  ch.  20  of  1869  (now  sec.  8267,  R.  8.),  somewhat  considered  by 
Tatlob,  J.  But  that  statute  was  not  in  force  when  the  proceedings  by 
the  executor  here  in  question  were  had.] 

9.  The  validity  of  a  sale  under  a  power  in  a  mortgage  is  not  affected  by  the 
fact  that  the  statute  of  limitations  had  run  upon  the  note  secured  by  the 
mortgage. 

10.  The  fact  that  the  certificate  of  such  a  sale  recited  that  a  deed  would  not 

be  issued  until  two  years  ^stead  of  one)  after  the  sale,  does  not  invali- 
date a  deed  issued  after  the  two  years  had  expired ;  and  a  failure  to  attach 
a  seal  to  the  certificate  is  not  a  fatal  defect. 

11.  Under  sec.  12,  ch.  154,  R.  S.  1858,  the  deed  of  land  sold  at  sudi  a  sale 

may  be  executed  either  by  the  officer  who  made  the  sale  and  whose  term 
has  expired,  or  by  his  successor  in  office. 

12.  In  case  of  a  deposition  taken  without  the  state  before  a  notary  public, 

under  sec.  4112,  R.  S.,  the  certificate  of  such  notary  need  not  have 
attached  thereto  any  certificate  of  his  official  character.  Sec  4203,  R. 
S.,  has  no  reference  to  such  depositions. 

APPEAL  from  the  Circuit  Court  for  Ld  Crosse  County. 

Ejectment,  to  recover  the  possesdion  of  real  property  in  the 
city  of  La  Crosse.  The  case  is  thus  stated  by  Mr.  Justice 
Taylob  :  "  The  plaintiflE  claims  title  to  a  tract  of  land,  con- 
taining about  13i>  acres,  described  in  the  complaint  as  the  S.  i 
of  the  S.  W.  i  of  the  N.  W.  J  of  sec.  5  of  township  15  north, 
range  7  west,  and  known  as  lot  4  of  Rublee  &  Gillett's  addi- 
tion to  the  city  of  La  Crosse.  The  defendants  claim  in  severalty 
separate  lots  in  said  addition,  and  served  separate  answers. 
They  claim  title  under  a  mortgage  given  upon  said  tract  of 
land  by  F.  M.  Rublee  and  Sarnh  W.  Kublee,  his  wife  —  now 
Sarah  W.  Hayes^  the  plaintiflf  —  to  Linus  H.  Mooney  of  the 
county  and  state  of  New  York»  dated  July  28, 1858,  and  duly 
recorded  on  the  26th  of  August  following.  The  evidence  for 
the  plaintiff  shows  that  she  was  seized  in  fee  as  the  absolute 
owner  of  said  land  on  the  6th  day  of  October,  1856;  and  if 
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her  title  was  ever  divested,  it  was  by  virtue  of  the  mortgage 
aforesaid,  and  certain  proceedings  taken  to  foreclose  it,  under 
the  statute,  by  advertisement  without  action,  by  virtue  of  the 
power  of  sale  contained  in  the  mortgage.  The  principal  con- 
troversy in  the  case  arises  upon  these  proceedings.  On  the 
plaintiffs  part  it  is  contended  that  the  proceedings  were  void 
for  irregularity,  and  did  not  divest  the  plaintiff  of  her  title. 
Her  counsel  also  raise  a  question  upon  the  practice  in  this  case, 
which  they  claim  should  reverse  the  judgment.  One  of  the 
defendants  to  the  action,  John  Lienlokken,  who  had  answered 
separately,  had  also  procured  a  separate  trial,  in  which  judg- 
ment had  been  rendered  in  favor  of  the  plaintiff,  which  was 
aflSrmed  on  an  appeal  to  this  court  See  48  Wis.,  509.  When 
tlie  action  as  between  the  plaintiff  and  the  other  defendants 
was  called  for  trial,  plaintiff  objected  to  proceeding  therein 
and  asked  for  a  continuance,  first,  upon  the  ground  that  the 
record  in  the  action  was  in  the  supreme  court,  and  had  not  yet 
been  remitted  to  the  circuit  court;  and  secondly,  on  the  ground 
of  the  absence  of  some  of  plaintiff's  witnesses.  The  objection 
was  overruled,  and  the  motion  denied."  Other  facts  will  ap- 
pear from  the  opinion. 

There  was  a  verdict  for  each  of  the  defendants;  a  new  trial 
was  refused;  and  plaintiff  appealed  from  a  judgment  on  the 
verdict. 

For  the  appellant  there  was  a  brief  signed  by  M,  P.  Wing 
and  G.  C.  Prentiss^  her  attorneys,  with  P.  L.  SpooneTy  of  coun- 
sel, and  oral  argument  by  Mr.  Wing  and  Mr,  Spooner.  They 
contended,  inter  alia:  1.  The  court  erred  in  admitting  the 
sheriff's  certificate  of  sale  and  sheriff's  deed.  The  deed  was 
not  executed  by  the  proper  person.  Jl.  S.  1858,  ch.  154,  sees. 
5,  12.  The  words  "  other  person  "  in  section  12  evidently  refer 
to  the  "person  appointed  for  that  purpose  in  the  mortgage" 
(sec  5),  but  the  words  "  oflScer  or  his  successor  in  office"  cannot 
be  construed  to  apply  to  the  officer  after  his  term  of  office  had 
expired.    If  the  time  of  redemption  expired  during  the  offl- 
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cer's  term,  he  might  execute  the  deed,  otherwise  hia  sncceBSor 
in  office  ahoald  execute  it    The  certificate  of  sale  was  not 
under  seal,  and  was  therefore  void,  a  seal  being  one  of  the 
requisites  which  no  one  had  authority  to  dispense  with.    R. 
S.  1858,  ch.  154,  sec.  10.    The  fixing  of  the  time  of  redemp- 
tion at  two  years  instead  of  one  was  another  failure  to  comply 
with  the  law  in  an  essential  particular.    If  the  party  making 
the  sale  can  fix  the  time  of  redemption,  why  have  any  law  on 
the  subject?    If  the  time  can  be  made  two  years,  it  can  be 
made  two  days  or  twenty  years.     Nor  can  the  court  say  that 
it  is  for  the  benefit  of  the  mortgagor  to  have  two  years  to  re- 
deem instead  of  one.    It  might  aflect  the  amount  bid  at  the 
sale,  or  prevent  bidders.    There  is  no  authority  in  law  for 
such  a  sale.     In  statutory  sales  the  law  must  be  strictly  pur- 
sued, or  the  sale  is  void.     Sherwood  v.  Beade^  7  Hill,  431; 
Cohoes  Co.  V.  Go88y  13  Barb.,  137;  Tluitoher  v.  Powell^  6 
Wheat,  119\' Denning  v.  Smithy  3  Johns.  Ch.,  332.     The 
person  setting  up  title  under  foreclosure  must  show  affirma- 
tively the  pre-requisites,  and  that  the  statutory  proceedings 
have  been  complied  with.    And  the  defendants  should  have 
shown  affirmatively  that  no  action  at  law  had  been  commenced 
to  enforce  their  claim.     2.  There  was  no  evidence  of  any  kind 
in  the  office  of  the  probate  court  or  elsewhere  in  this  state,  at 
the  time  of  the  pretended  foreclosure,  that  the  mortgagor  was 
dead,  or  that  the  person  signing  the  notice  was  executor.     A 
foreign  executor  has  no  power  to  administer  upon  or  dispose 
of  the  property  of  his  testator  in  another  state,  unless  author- 
ized by  the  laws  of  that  state,  and  then  only  in  the  manner 
prescribed   by  law.     Fenwick  v.  Seari  AdrrCra^  1  Cranch 
(S.  C),  269;  Dixon's  E^tb  v.  Ramsay's  Ex'rs,  3  id.,  319; 
United  States  v.  Crosby^  7  id.,  116.    3.  The  deposition  of 
Thomas  C.  Davis  should  have  been  excluded  under  the  pro- 
visions of  sec.  4203,  R.  S.,  which  are  mandatory.    There  is  no 
evidence  that  the  person  who  administered  the  oath  was  a  no- 
tary public  or  authorized  to  administer  oaths  in  the  state  of 
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New  Jersey;  and  this  is  the  only  statute  providinj?  for  admin- 
istering an  oath  out  of  the  state,  to  be  used  in  the  state.  See 
Ely  V.  Wilcoxy  20  Wis.,  524.  4.  The  mortgage  and  note 
should  have  been  excluded  on  the  gronnd  that  the  statute  of 
limitations  had  run  when  the  attempted  sale  was  made. 
The  debt  being  barred  at  that  time,  the  power  of  sale  was  no 
longer  effective,  and  the  mortgagee  should  have  resorted  to  a 
court  of  equity  to  enforce  his  lien  against  the  mortgaged  prop- 
erty. The  mortgage  did  not  purport  to  convey  the  title  which 
was  in  Sarah  W.  Bublee,  and  the  presumption  is  that  she  in- 
tended to  convey  only  a  dower  interest.  If  she  conveyed  any- 
thing more,  the  acknowledgment  should  have  been  in  the 
form  prescribed  by  sec.  12,  oh.  59,  R  S.  1849,  and  not  under 
ch.  229,  Laws  of  1850. 

For  the  respondents  there  was  a  brief  by  Cameron^  Losey 
<&  Bunrij  and  oral  argument  by  Mr.  Bunn,  They  argued, 
among  other  things:  1.  The  sale  under  the  power  was  valid 
unless  the  proceedings  were  in  violation  of  some  express  mate- 
rial provision  of  statute.  Foreclosure  in  this  method  is  as 
advantageous  to  the  mortgagor  as  foreclosure  by  suit,  and  is 
to  be  looked  on  with  favor.  Slee  v.  Manhattan  Co.^  1  Paige, 
70;  Jackson  v.  Henrys  10  Johns.,  193;  Doolittle  v,  Zewisj  7 
Johns.  Ch.,  45;  Wilson  v.  Troup,  2  Cow.,  202.  When  this 
foreclosure  took  place,  there  was  no  statute  requiring  the  exec- 
utor to  file  a  'copy  of  his  authority  in  the  county  court  prior 
to  commencing  proceedings.  Ch.  28,  Laws  of  1860,  applies 
only  to  actions,  and  ch.  20,  Laws  of  1869,  was  not  in  force 
until  three  years  after  this  foreclosure.  Foreign  executors 
gain  no  new  title  or  authority  by  filing  their  letters  here;  they 
simply  gain  an  evidence  of  title.  Such  filing  is  not  jurisdic- 
tional, and  the  failure  to  file  affords  no  defense,  even  in  an 
action,  unless  it  is  pleaded  in  abatement  The  objection  is 
purely  formal  and  technical,  and  the  disability  may  be  cured 
pendente  lite.  In  this  case  the  filing  of  a  certified  copy  of  the 
letters  in  the  office  of  the  county  judge,  after  action  brought^ 
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removed  the  objection  entirely.  Smith  v.  PecMarn,  39  Wis., 
418;  Vincent  v.  Starks,  45  id.,  460;  Moir  v.  Dodson^  14  id., 
280;  Johnson  v.  WileoUy  1  Pin.,  65.  But  the  proceeding  by 
sale  nnder  a  power  stands  on  more  favorable  grounds  than 
does  a  foreclosure  by  suit.  The  power  expressly  authorizes  a 
sale  by  the  executor  or  administrator  of  the  mortgagee,  and  it 
was  competent  for  the  mortgagor  to  grant  that  power  to  the 
foreign  administrator.  The  whole  foreclosure  proceeding  is 
extra-judicial.  A  foreign  executor  may  collect  and  discharge 
debts  from  residents  of  this  state;  he  may  seize  the  testator's 
personal  property  in  this  state.  He  has  authority  to  foreclose 
and  sell  real  estate  as  executor  without  qualifying  in  this  state, 
and  without  any  evidence  of  his  executorship  being  furnished 
to  our  courts.  Tliis  has  been  the  settled  law  for  over  fifty 
years  in  New  York,  whence  we  derive  our  statute.  Doolittle 
V.  Lewisy  7  Johns.  Ch.,  46;  Demarest  v.  Wynkoop^  3  id.,  129. 
The  objection  that  the  certificate  of  sale  is  not  under  seal,  is 
purely  technical.  The  statute  (sec  10,  ch.  154,  R  S.  1858)  is 
directory  to  the  oflScer,  and  designed  for  the  protection  of  the 
purchaser.  In  the  mouth  of  a  subsequent  purchaser  in  good 
faith,  it  would  be  an  objection,  but  it  cannot  avail  the  mort- 
gagor. Neither  can  he  be  heard  to  complain  that  it  gives  him 
too  long  a  time  to  redeem.  As  an  evidence  of  title  and  of  the 
sale  it  is  superseded  by  the  issuing  of  the  deed,  and  thereafter 
plays  no  part  R  S.  1858,  ch.  154,  sees.  12,  18,  20.  The 
sheriffs  deed  was  properly  executed  by  the  former  sheriff. 
Sec.  12,  ch.  154,  R  S.  1858,  seems  clearly  to  warrant  such  an 
execution  of  the  deed,  and  it  is  peculiarly  proper  in  this  case 
where  the  sheriff  acts  not  so  much  officially  as  by  virtue  of  the 
power  conferred  by  the  mortgage.  Even  in  foreclosure  by  suit 
such  a  deed  executed  by  the  late  sheriff  is  sufficient.  Seeley 
V.  Manning^  37  Wis.,  578;  Herrick  v.  Graves^  16  id.,  157. 
And  it  is  well  settled  at  common  law  that  the  sheriff  who 
makes  a  sale  must  execute  the  conveyance,  though  he  be  out 
of  office.     People  ex  rel.  Dunn  v.   Boring^  8   Cal.,  407; 
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Clerk  V.  Withers,  6  Mod.,  290;  Wilhrahamv.  SnoWy  2  Sannd., 
47;  Allen  v.  Trimble^  4  Bibb,  23;  Oihlee  v.  Mitchell,  2  Bay, 
120;  Lemon  v.  Craddochy  Litt.  Sel.  Gas.,  252;  Tuttle  v. 
Jackson,  6  Wend.,  224;  Jackson  v.  Collins,  3  Cow.,  89; 
Averill  v.  Wilson,  4  Barb.,  180;  Eorer  on  Judicial  Sales,  sec. 
753.  All  the  objections  urged  by  the  appellant  go  to  the  mere 
regularity  of  the  proceedings,  not  to  their  validity.  The  sale 
under  a  power,  even  when  not  substantially  in  compliance  with 
statute,  is  not  strictly  void,  but  voidable  at  the  election  of 
the  mortgagor.  If  he  chooses  to  treat  it  as  valid,  notwith- 
standing irregularities  and  defects,  he  may  make  it  so.  If  he 
does  not  act  within  a  reasonable  time,  he  waives  his  right  to 
object.  2.  It  is  settled  that  a  mortgage  may  be  foreclosed 
within  twenty  years,  though  all  personal  remedies  for  the  debt 
be  barred  by  limitation.  Wiswell  v.  Baxter,  20  Wis.,  680; 
Kennedy  v.  Knight,  21  id.,  340;  Knox  v.  Galligan,  id.,  470; 
Cleveland  v,  Sa/rrison,  15  id.,  670;  Potter  v.  StrawJcy,  48 
id.,  242;  Jones  on  Mortgages,  sec.  1204.  3.  Even  if  not 
properly  acknowledged,  the  mortgage  was,  under  ch.  44,  Laws 
of  1850,  a  valid  lien  without  any  acknowledgment.  Smith  v. 
Allis,  52  Wis.,  337;  McKesson  v.  Stanton,  50  id.,  302.  But 
it  was  properly  acknowledged  under  sec.  2,  ch.  229,  Laws  of 
1850.  This  act  is  not  restricted  in  operation  to  a  release  of 
dower,  but  was  intended  to  embrace  all  cases  where  a  wife 
joined  with  her  husband  in  executing  a  conveyance.  See  R  S. 
1858,  ch.  86,  sec.  12.  4.  No  certificate  was  necessary  to  show 
that  the  person  before  whom  the  deposition  of  Thomas  C.  Davis 
was  taken  was  a  notary  public.  No  such  certificate  is  required 
on  depositions  taken  within  this  state.  R.  S.,  sec.  4106. 
And  depositions  without  the  state  may  be  taken  in  the  same 
manner  as  those  within  the  state.  R.  S.,  sec.  4112;  Williams 
M.  (&  R.  Co.  V.  Smith,  33  Wis.,  530;  Ho7'ton  v.  Arnold,  18 
id.,  220.  Sec  4203,  R  S.,  does  not  apply  to  depositions, 
which  are  elsewhere  provided  for,  but  requires  the  certificate 
only  upon  an  oath  or  affidavit  taken  without  the  state.    Kx- 
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pressio  unius  exohisio  alteriua.  See  Buggies  v.  Bu<iknoT^  1 
Paine,  362;  Price  «j.  Morris^  6  McLean,  5;  Palrner  v.  Fogg^ 
35  Me.,  372;  1  Greenl.  £v.,  sec.  323. 

Taylor,  J.  We  think  there  was  no  error  in  directing  the 
trial  to  proceed,  notwithstanding  the  original  records  and 
papers  in  the  action  had  been  sent  to  this  court  on  the  appeal 
taken  from  the  judgment  in  favor  of  plaintiff  against  Lien- 
lokken,  and  still  remained  in  this  court.  The  action  had 
never  been  tried  as  to  the  defendants  in  whose  favor  the 
present  judgment  is  entered,  and  as  to  them  the  action  had 
not  been  removed  from  the  circuit  court  by  appeal  to  this 
court.  The  case  had  been  tried  only  as  to  Lienlokken,  upon  an 
order  granting  him  a  separate  trial  as  to  the  parcel  of  land 
claimed  in  severalty  by  him,  and  his  appeal  from  the  judg- 
ment against  him  to  this  court  could  not  divest  the  circuit 
court  of  jurisdiction  of  the  case  as  to  the  other  defendants. 
The  fact  that  the  original  pleadings  were  in  this  court,  if  such 
was  the  fact,  when  the  action  was  called  for  trial,  was  not  an 
insuperable  objection  to  proceeding  therein.  This  want  of  the 
original  pleadings  could  easily  be  supplied  by  furnishing 
copies  thereof  for  the  use  of  the  court  on  the  trial.  Whether 
the  action  should  have  been  continued  upon  the  motion  to  con- 
tinue for  want  of  witnesses,  was  a  matter  addressed  to  the 
discretion  of  the  court,  and  we  see  no  reason  for  holding  that 
such  discretion  wbs  not  properly  exercised  in  this  case. 

The  learned  counsel  for  the  appellant  have  taken  many  ex- 
ceptions which  relate  to  the  effect  of  certain  conveyances  made 
after  the  foreclosure  sale  from  the  purchaser  at  such  sale  to 
the  present  occupants,  and  to  the  question  of  the  right  of  the 
defendants  to  claim  as  mortgagees  in  possession  in  case  the 
foreclosure  sale  should  be  held  void;  and  upon  the  part  of 
the  respondents  the  same  questions  are  discussed,  as. well  as 
the  question  of  laches  on  the  part  of  the  appellant.  As  we 
have  concluded  that  the  defendants  by  their  proofs  established 
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a  valid  foreclosure  of  the  mortgage,  it  becomes  unnecessary  to 
discuss  the  questions  which  arise  upon  matters  occurring  after 
the  mortgage  sale,  and  the  conveyance  thereunder.  If  the  sale 
and  deed  in  pursuance  thereof  are  not  void,  then  the  title  of 
the  plaintiff  is  divested,  and  as  to  her  and  her  rights  it  is  im- 
material whether  the  title  still  remains  in  the  purchaser  at  the 
mortgage  sale,  or  in  the  defendants.  Her  action  fails  with 
the  failure  of  her  title. 

Upon  the  main  question,  the  appellant's  attorneys,  in  their 
printed  brief  and  argument,  object  to  the  introduction  of  the 
mortgage  as  evidence  because  it  was  not  properly  acknowledged, 
as  prescribed  by  section  12,  ch.  69,  R.  S.  1849.  There  are  two 
sufficient  answers  to  this  objection:  First.  Section  12,  ch.  59, 
R.  S.  1849,  was  repealed  by  section  2,  ch.  229,  Laws  of  1850,  and 
it  was  impliedly  repealed  as  to  all  real  estate  conveyances  made 
by  a  married  woman  of  her  separate  estate  by  section  3,  ch.  44, 
Laws  of  1850  —  "An  act  to  provide  for  the  protection  of  mar- 
ried women  in  the  enjoyment  of  their  own  property." 

The  mortgage  having  been  properly  executed  by  the  plaint- 
iff, and  recorded  in  the  proper  office  of  the  register  of  deeds, 
the  only  remaining  question  of  importance  to  the  plaintiff  in 
this  action  is.  Was  it  properly  foreclosed  by  proceedings  under 
chapter  154,  R  S.  1858,  which  was  the  law  in  force  upon  that 
subject  when  it  is  claimed  it  was  foreclosed?  This  statute  was 
enacted  to  regulate  the  execution  of  the  power  of  sale  given  to 
the  mortgagee  in  the  mortgage,  and  to  declare  its  effect  when 
so  executed.  It  must  be  admitted  that  no  foreclosure  can  be 
had  under  such  power  by  advertisement  without  suit,  unless 
the  proceedings  are  taken  in  substantial  compliance  with  the 
requirements  of  that  chapter.  To  entitle  a  party  to  foreclose 
under  it,  the  following  facts  must  be  shown  to  exist:  (1)  The 
mortgage  to  be  foreclosed  must  contain  a  power  of  sale  upon 
default  being  made  in  any  of  the  conditions  thereof.  (2)  Be- 
fore any  steps  are  taken  under  the  statute,  it  must  appear  that 
some  default  has  occurred  in  a  condition,  by  which  the  power 


Digiti 


zed  by  Google 


512  SUPEEME  COURT  OF  WISCONSIN, 

Hayes  vs.  Frey  and  others. 

to  sell  becomes  operative.  (8)  No  action  or  proceeding  mnat 
have  been  instituted  at  law  to  recover  the  debt  then  remain- 
ing, secured  by  the  mortgage,  or  if  any  such  action  has  been 
instituted,  the  same  must  have  been  discontinued,  or  an  execu- 
tion upon  the  judgment  rendered  therein  mnst  have  been 
returned  unsatisfied  in  whole  or  in  part  (4)  The  mortgage 
containing  the  power  of  sale  must  have  been  duly  recorded, 
and  if  it  has  been  assigned,  all  the  assignments  thereof  must 
have  been  recorded. 

It  is  not  disputed  but  that  the  mortgage  foreclosed  in  this 
case  contained  a  power  of  sale,  nor  that  a  default  in  the  pay- 
ment of  the  money  secured  thereby  had  been  made  before  the 
proceedings  to  foreclose  were  commenced,  nor  that  the  mort- 
gage itself  was  duly  recorded  in  the  proper  ofiice.  But  it  is 
insisted  by  the  learned  counsel  who  argued  this  case  orally 
before  this  court,  that  neither  the  proceedings  in  the  foreclos- 
ure nor  the  proofs  upon  the  trial  show  the  third  prerequisite, 
viz.,  that  no  action  at  law  had  been  commenced  to  recover  the 
debt.  "We  are  inclined  to  hold  that  where  the  proceedings  are 
otherwise  regular,  they  cannot  be  avoided  for  this  reason, 
unless  the  fact  that  an  action  had  been  commenced  to  recover 
the  debt  secured  by  the  mortgage  is  made  to  appear  on  the 
trial  in  which  it  is  sought  to  avoid  the  effect  of  the  foreclos- 
ure, by  aflSrmative  evidence.  The  party  who  asserts  his  right 
under  the  foreclosure  sale  is  not  bound  to  make  the  negative 
evidence.  This  court,  in  Vincent  v.  Starks,  45  Wis.,  458,  in 
giving  construction  to  the  act  which  authorizes  a  foreign 
guardian  to  sue  in  this  state  on  filing  his  letters  of  guardian- 
ship when  no  guardian  has  been  appointed  in  this  state,  says: 
''But  the  condition  that  no  guardian  has  been  appointed  in 
this  state  is  a  negative  condition,  which  it  would  be  practically 
impossible  to  prove,  even  presumptively  ov  prima  facie^  \l 
made  an  issuable  fact  by  a  denial  of  such  allegation.  Tlie 
fact  that  a  guardian  had  been  appointed  in  this  state  is  an 
affirmative  allegation,  and  if  proved  would  establish  the  inca- 
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pacity  of  the  foreign  gaardian  to  sue  in  this  state;  and  the 
onus  of  proving  it  would  by  all  rules  of  pleading  be  upon  the 
party  making  the  allegation ;  and  it  would  be  susceptible  of 
proof."  This  language  is  peculiarly  applicable  to  the  question 
in  this  case.  The  allegation  on  the  part  of  the  plaintiff  is 
that  the  proceedings  to  foreclose  are  void  because  it  does 
not  appear  that  do  action  to  recover  the  mortgaged  debt 
had  been  commenced  when  such  proceedings  were  instituted. 
The  statute  does  not  require  that  the  notice  of  sale  or  any 
other  proceeding  in  the  case  shall  show  that  fact.  The  plaint- 
iff might  perhaps  defeat  the  foreclosure  proceedings  by  prov- 
ing affirmatively  that  such  an  action  had  been  commenced 
and  was  pending  when  the  proceedings  to  foreclose  were  com- 
menced; but  to  do  so,  we  think,  according  to  the  rules  of  evi- 
dence, the  plaintiff  should  produce  the  evidence.  The  case 
cited  by  the  learned  counsel  from  4  Ind.,  444,  is  quite  differ- 
ent in  its  circumstances  from  the  case  at  bar,  and  we  do  not 
think  it  applicable.  If  an  action  had  been  commenced  against 
the  mortgagor,  he  is  supposed  to  know  the  fact,  and  can  easily 
prove  it;  but  if  the  burden  be  cast  upon  the  purchaser  at  the 
mortgage  sale,  or  his  grantee,* to  prove  that  no  such  action  had 
been  commenced,  it  imposes  a  burden  which  it  would  be  diffi- 
cult to  remove  by  proof  on  his  part  We  hold  that  where  all 
the  proceedings  in  a  foreclosure  by  advertisement  are  regular, 
the  title  of  the  purchaser  at  the  sale,  or  his  grantee,  will  not 
be  held  void  because  he  does  not  show  affirmatively  on  his 
part  that  no  action  at  law  had  been  commenced  to  recover  the 
mortgage  debt,  and  remained  pending  when  the  proceedings 
to  foreclose  were  instituted.  If  the  proceedings  can  be  avoided 
by  reason  of  the  fact  that  such  an  action  was  commenced  and 
pending,  there  must  be  affirmative  proof  of  such  fact  in  the 
action  to  avoid  the  title  of  the  purchaser  at  the  mortgage  sale. 
The  same  learned  counsel  urged,  with  great  force,  that  the 
proceedings  to  foreclose  should  be  held  void  because  at  the 
time  of  the  sale  there  was  no  evidence  of  record  anywhere  in 
Vol.  LIV-33 
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this  state  showing  the  right  of  the  oxecator  of  the  mortgagee 
to  sell.  There  was  neither  evidence  of  the  death  of  the  mort- 
gagee nor  of  the  appointment  of  the  person  who  signed  the 
notice  of  sale  as  exeontor  of  the  deceased  mortgagee.  In  the 
ease  of  Hayes  v.  Lunlokketty  48  Wis.,  609,  this  court  held 
that  becanse  the  defendant  did  not  prove  on  the  trial  that  the 
person  assuming  to  foreclose  the  mortgage  by  advertisement 
had  any  right  to  act  in  that  behalf,  nor  that  the  mortgagee 
was  dead,  he  did  not  show  a  defense  against  the  plaintili^s 
title. 

On  the  trial  in  the  case  at  bar,  the  death  of  the  mortgagee 
was  shown  to  have  taken  place,  and  that  the  appointment  of 
the  person  who  signed  the  notice  of  sale  as  executor  had  been 
made  before  the  foreclosure  proceedings  were  commenced. 

The  objection  which  the  learned  counsel  now  makes  to  the 
proceedings  is  not  that  the  mortgagee  was  not  dead,  or  that 
the  person  signing  the  notice  of  sale  was  not  his  duly- 
appointed  executor,  but  that  there  was  no  record  evidonco 
of  either  fact  in  any  office  in  this  state.  This  objection  is 
based  mainly  upon  the  provision  of  the  statute  which  says,  ^4f 
the  mortgage  shall  have  been  assigned,  all  the  assignments 
thereof  ahaU  have  been  recorded  before  the  proceedings  b'j 
commenced;"  and  it  is  insisted  that  where  an  executor  or  ad- 
ministrator of  the  mortgagee  undertakes  to  foreclose  a  mort- 
gage given  to  his  testator  or  intestate,  such  executor  or 
administrator  comes  within  the  spirit  if  not  the  letter  of  the 
provision  of  the  statute  above  quoted,  and  that  his  title  to  the 
note  and  mortgage  should  be  of  record  in  some  court  or  public 
office  within  this  state  before  the  ss^le  is  made. 

Leaving  out  of  view  the  provision  of  the  statute  above  re- 
ferred to,  we  think  the  authorities  are  clear  that  an  executor 
of  the  will  of  a  mortgagee  resident  in  another  state,  and  to 
whom  letters  testamentary  have  been  granted  by  a  court  of 
competent  jurisdiction  in  another  state,  may  proceed  to  fore- 
close a  mortgage  by  advertisement  in  the  state  where  the 


Digiti 


zed  by  Google 


JANUARY  TERM,  1888.  515 

W ■  I       M  ■'      I  I  .    ■  ■     .       ■  ■  I  ■    !■■ I  I.I  II       . 

.Hayes  VB.  Frey  and  others. 

mortgaged  property  is  situated.  Section  60,  cb.  SS,  R  S.  1858) 
nehich  was  in  force  when  this  proceeding  was  had,  now  section 
2166,  R  S.  1878,  reads  as  follows:  **  When  a  power  to  sell 
iands  shall  be  given  to  the  grantee  in  a  mortgage,  or  other 
conveyance  intended  to  secure  the  payment  of  money,  the 
power  shall  be  deemed  a  part  of  the  secority,  and  shall  vest  in 
and  may  be  executed  by  any  person  who,  by  assignment  or 
otherwise,  shall  become  entitled  to  the  money  so  secured  to  be 
paid."  Under  this  section  it  is  clear  that  the  executor  or  ad- 
ministrator of  the  mortgage  may  execute  the  power;  for,  in 
case  of  the  death  of  the  mortgagee,  dying  testate  but  without 
making  a  special  bequest  of  the  mortgage,  or  in  case  of  his 
death  intestate,  his  executor  in  the  first  case,  and  his  adminis* 
trator  in  the  second  case,  are  entitled  to  the  money  secured 
by  the  mortgage;  and  we  are  very  clear  that  in  such  case 
neither  the  executor  nor  the  administrator  would  hold  the  note 
and  mortgage  by  assignment^  within  the  meaning  of  that 
word  in  the  section  above  quoted. 

But,  in  addition  to  the  statute  above  qnoted,  the  power  to 
sell  in  the  mortgage  is  granted  to  the  mortgagee,  his  heirs, 
executors,  administrators  and  assigns;  and  in  the  case  at  bar 
this  power  is  granted  to  a  mortgagee  who  is  described  in  the 
mortgage  as  a  resident  of  the  state  of  New  York  at  the  time 
the  mortgage  was  given.  The  language  of  the  grant  also 
makes  a  clear  distinction  between  assigns  and  executors  and 
administrators.  We  think  the  provision  of  the  statute  which 
requires  that  when  the  mortgage  has  been  assigned,  the  assign* 
ment  or  assignments  shall,  be  recorded  before  foreclosure 
proceedings  shall  bo  commenced,  when  considered  in  the  con- 
nection in  which  it  is  found,  means  an  assignment  in  the  ordi- 
nary  meaning  of  the  term,  because  only  such  assignments  are 
authorized  by  any  law  of  this  state  to  be  recorded.  The  word 
"recorded  "  in  the  statute  clearly  refers  to  a  record  in  the  office 
of  the  register  of  deeds  where  the  lands  are  situate.  The  lan- 
guage is,  "that  the  mortgage  containing  the  power  of  sale  haa 
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been  daljr  recorded,  •  •  •  and  all  the  assignmentd  thereof 
shall  have  been  dnly  recorded."  Bj  looking  at  the  statute 
regulating  the  recording  of  mortgagee,  we  find  that  they  must 
be  recorded  in  the  office  of  the  register  of  deeds  where  the  lands 
are  situate,  and  it  is  quite  dear  that  the  recording  of  a  mort- 
gage, or  of  an  assignment  thereof,  in  any  other  county  than 
where  the  lands  mortgaged  are  situated,  would  not  be  a  com- 
pliance with  the  statute.  However  convenient  or  useful  it 
would  be  to  have  the  authority  of  an  executor  or  administrator 
recorded  in  the  office  of  the  register  of  deeds  where  the  mort- 
gage containing  the  power  of  sale  is  recorded,  before  making  a 
sale  under  the  power,  it  is  quite  clear  that  no  such  thing  is  re< 
quired  by  the  statute  above  cited.  The  record  spoken  of  is 
clearly  a  record  in  the  register's  office,  and  the  assignment  is 
one  which  the  law  authorizes  to  be  recorded  in  such  office. 
The  same  language  is  used  in  requiring  the  recording  of  the 
assignments  which  is  used  in  requiring  the  recording  of  the 
mortgage;  and,  as  said  above,  it  is  quite  clear  that  no  record 
of  the  mortgage  would  satisfy  the  statute  except  a  record 
thereof  in  the  office  of  the  register  of  deeds  of  the  proper 
county.  The  record  of  the  assignment  must  therefore  be  con- 
strued to  be  a  record  in  the  same  office  and  no  other. 

We  know  of  no  law  which  authorizes  letters  testamentary 
or  of  administration  to  be  recorded  in  the  office  of  the  register 
of  deeds.  The  construction  we  give  to  the  words  "  assign- 
ment "  and  "  assignee, "  as  used  in  this  statute,  was  given  to 
the  same  words  in  a  similar  statute  by  the  supreme  court  of 
Minnesota,  and  we  think  rightly.  That  court  held  that  the 
words  did  not  include  an  executor  or  administrator,  or  the 
title  which  they  derive  by  virtue  of  their  appointment 

Some  stress  was  put  upon  the  fact  that  the  will  under  which 
the  executor  acted  contained  a  residuary  clause  devising  and 
bequeathing  to  him  and  his  associates  all  the  remainder  of  the 
real  and  personal  estate  of  the  deceased  in  trust,  etc.,  and  it 
was  argued  that,  therefore,  he  held  this  note  and  mortgage  as 
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a  legatee,  and  not  simply  as  the  representative  of  the  deceased 
mortgagee,  and  for  that  reason  he  should  be  considered  an 
assigoee  within  the  meaning  of  the  statute.  But,  in  looking 
at  the  will,  we  find  several  special  money  bequests  to  other 
parties,  and  no  special  beqnest  of  this  note  and  mortgage; 
and»  as  the  legacies  must  be  paid  oiit  of  the  personal  property, 
the  executor  took  the  property  in  the  first  instance  by  virtue 
of  his  ofiice;  and,  until  all  debts,  bequests  and  devises  were 
satisfied,  he  took  nothing  under  the  general  residuary  clause. 
As  to  this  note  and  mortgage  he  must  therefore  be  treated  as 
holding  the  same  by  virtue  of  his  appointment  as  executor  of 
the  estate  of  the  deceased  mortgagee. 

It  is  further  urged  that  a  foreign  executor  cannot  foreclose 
a  mortgage  of  property  in  this  state  without  probating  the 
will  in  this  state  and  taking  out  letters  here,  or  filing  copies 
of  his  foreign  letters  in  the  same  manner  as  he  is  required  to 
do  in  order  to  properly  maintain  an  action  in  our  courts.  At 
the  time  this  foreclosure  was  made,  there  was  no  statute  requir> 
ing  a  foreign  executor  to  do  this  before  proceeding  to  foreclose 
a  mortgage;  and  if  it  should  be  held  that  chapter  20,  Laws  of 
1869,  reenacted  as  section  8267,  E.  S.  1878,  is  imperative,  it 
could  not  affect  the  proceeding  now  under  consideration,  such 
statute  not  being  in  force  at  the  time  these  proceedings  took 
place.  This  proceeding  to  execute  the  power  of  sale  in  a  mort- 
gage is  not  an  action  or  proceeding  in  court  It  is  a  power 
granted  by  contract,  and  may  be  executed  by  the  persons  to 
whom  the  power  is  granted,  unless  prohibited  by  some  law  of 
the  state,  or  as  being  against  public  policy. 

The  executor  of  the  mortgagee,  although  appointed  in 
another  state,  is  within  the  words  of  the  grant,  as  well  as 
within  the  language  of  section  2156,  above  quoted,  and  there 
is  nothing  in  the  statute  regulating  the  sale  under  the  power 
prohibiting  the  executor  appointed  in  another  state  from  exe- 
cuting the  same.  A  note  and  mortgage  is  personal  property 
both  in  this  state  and  in  the  state  of  New  York,  and  presum* 
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ably  in  the  state  of  New  Jersey,  and  npoD  the  death  of  the 
owner,  in  another  state,  the  title  vests  in  his  administrator  ap- 
pointed at  the  place  of  his  death,  or,  if  be  die  testate,  in  the 
executor  appointed  there.  Doolitile  v.  Letoisj  7  Johns.  Ch., 
46-49.  In  the  case  cited  it  was  also  expressly  held  that  an  ex- 
ecutor appointed  in  another  state  could  execnte  the  power  of 
sale  in  a  mortgage  in  the  state  of  NeW  York,  without  taking 
out  letters  in  that  state,  and  especially  where  the  mortgage 
containing  the  power  was  given  to  a  person  residing  out  of 
the  state  of  New  York  at  the  time  it  was  executed.  In  that 
respect  the  case  is  in  all  respects  like  the  case  at  bar,  and  the 
foreclosure  was  under  a  statute  in  substance  like  our  statute. 
This  court  has  frequently  held  that  a  foreign  executor  or  ad- 
ministrator may  sue  in  this  state,  and  that  the  exception  to  his 
authority  to  maintain  the  action  must  be  taken  by  plea  or  de- 
murrer, or  it  will  not  avail  the  defendant  See  Smith  lo, 
Peokham,  89  Wis.,  414;  Moir  v.  Dodson,  14  Wis.,  279;  San- 
ford  V.  MoOreedy,  28  Wis.,  10i\  Ewen  v.  Raihoay  Co.,  88 
Wis.,  627.  These  cases  all  hold  that  the  title  of  the  foreign 
administrator  or  executor  to  the  money  due  and  personal  es« 
tate  of  a  person  resident  in  and  dying  in  another  state  depends 
upon  his  appointment  in  that  state,  and  that  an  action  com- 
menced to  foreclose  a  mortgage  in  this  state,  or  to  recover  a 
debt  due  to  his  testator  or  intestate,  may  regularly  proceed  to 
judgment  without  filing  any  certified  copies  of  his  appoint- 
ment in  this  state,  unless  objection  to  his  proceeding  in  the 
action  be  taken  either  by  demurrer  or  plea  in  abatement  If 
a  foreign  executor  may  foreclose  a  mortgage  by  action  in  this 
state,  we  see  no  reason  why  he  may  not  execute  the  power  of 
sale  given  to  him  by  contract  in  the  mortgage. 

It  is  further  suggested  by  the  learned  counsel  for  appellant, 
that  the  foreclosure  proceedings  shall  be  held  void  because  it 
appears  that  the  statute  of  limitations  had  run  against  the. 
debt  to  secure  the  payment  of  which  the  mortgage  was  given. 
The  court  has  repeatedly  held  that  a  mortgage  could  be  forc- 
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dosed  by  action  although  the  debt  was  ba,rred  by  the  statote. 
See  Wiswell  v,  Baxter ^  20  Wis.,  680;  Kennedy  v.  Knight^  21 
"Wis.,  840-347;  Knox  v.  GalUgan^  id.,  470;  Edgerton  v. 
Schneider,  26  Wis.,  386;  Potter  v.  Straneky,  48  Wis.,  242. 

There  are  at  least  two  very  good  reasons  why  the  statute 
should  not  be  a  bar  to  the  foreclosure  by  advertisement.  The 
first  is  that  the  i)roceeding8  are  not  an  action,  and  the  statute 
of  limitations  has  no  application  to  the  case;  and  the  second 
k  that  the  power  to  sell  is  granted  whenever  there  is  a  defcmU 
in  the  payment  of  the  money  secured  by  the  mortgage.  There 
is  no  pretense  that  the  money  secured  by  the  mortgage  was 
ever  paid,  and  so  there  was  clearly  a  default  in  a  condition  of 
the  mortgage  which  authorized  the  execution  of  the  power. 
Although  the  statute  of  limitations  as  construed  by  this  conrt 
may  extinguish  the  right  of  the  creditor  to  the  money  agreed 
to  be  paid,  as  well  as  the  right  to  maintain  an  action  to  recover 
the  same,  still  it  does  not  amount  to  a  pay  men  t  of  the  debt.  We 
are  quite  clear  that  if  a  defendant  in  an  action  on  contract  for 
the  payment  of  money  answered  that  he  had  paid  the  amount 
due  on  the  contract  before  suit  commenced,  he  could  not  sus- 
tain his  answer  by  showing  that  the  statute  had  run  in  his 
favor  before  the  action  was  commenced.  So  in  this  case  it  is 
no  answer  to  the  claim  of  the  mortgagee  that  there  was  a  de- 
fault in  the  payment  of  the  money  secured  by  the  mortgage, 
and  that  by  reason  thereof  the  power  of  sale  granted  in  the 
mortgage  had  become  operative,  that  the  debt  is  barred  by 
statute.  Such  bar  is  not  a  payment  within  the  meaning  of  the 
condition  in  the  mortgage.  If  a  long  period  of  time  had 
elapsed  after  the  money  became  due  upon  the  note  secured, 
before  the  proceedings  to  foreclose  had  been  commenced,  in 
the  absence  of  any  evidence  showing  that  payment  had  not  in 
fact  been  made,  it  is  probable  the  court  would  presume  pay- 
.  ment,  and  so  defeat  the  proceeding.  But  even  in  such  case, 
we  think,  it  Would  be  competent  to  show  by  proof  that  no 
payment  had  in  fact  been  made,  and  the  proceedings  would 
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be  upheld.  See  PraU  v.  EugginSj  29  Barb.,  277;  Bet/er  v. 
Prvyny  7  Paige,  466. 

In  T^hayer  v.  Mann^  19  Pick.,  535,  the  ooiirt  say,  in  speak- 
ing of  the  right  of  the  mortgagee  to  proceed  upon  his  mort- 
gage after  the  debt  secured  is  barred  by  the  statute:  ^'A 
reference  to  the  condition  contained  in  the  mortgage  shows 
that  it  is  to  be  and  remain  in  f  uU  force  until  the  debt  shall  be 
paid.  The  creditor  has  a  double  remedy, — one  upon  his  deed 
to  recover  the  land,  and  the  other  upon  the  note  to  recover  a 
judgment  and  execution  for  the  debt;  and  it  does  not  follow 
that  he  cannot  recover  on  the  one,  although  there  may  be  some 
technical  objection  or  difficulty  to  his  recovery  upon  the  other." 
Again  they  say:  ^'The  mortgage  is  given  to  secure  the  pay- 
ment It  is  to  bo  discharged  and  rendered  of  no  effect  when 
the  debt  isjpai^i."  So,  in  the  condition  of  the  mortgage  under 
consideration,  the  power  to  sell  is  given  when  default  shall  be 
made  in  the  payment  of  the  debt  And  as  the  debt  was  not  in 
fact  paid,  nor  had  such  a  length  of  time  elapsed  after  the  debt 
became  due  as  to  raise  a  presumption  of  payment,  the  power 
of  the  sale  became  operative.  See  also  Bush  v.  Cooper^  26 
Miss.,  599.  See  also,  as  bearing  upon  this  question,  Baiik  of 
the  Metropolis  v.  Guttachlicky  14  Pet.  (U.  S.).  19-32.  It  may 
also  be  remarked  that  the  statute  which  regulates  the  sale  un- 
der tlie  power  does  not  prescribe  any  limitation  as  to  the  time 
within  which  the  proceedings  must  be  had;  and  the  general 
statute  of  limitations  applies  only  to  the  times  within  whidi 
actions  shall  be  commenced.  Tiie  fact  that  the  debt  secured 
by  the  mortgage  appears  to  have  been  barred  by  the  statute  of 
limitations,  is  no  bar  to  the  proceedings  to  foreclose  under  the 
statute. 

We  see  nothing  irregular  in  the  notice  of  sale,  the  proof  of 
publication  of  the  same,  or  the  affidavit  of  the  sheriff  as  to 
the  fact  of  the  sale  and  the  circumstances  attending  the  same. 

The  fact  that  the  certificate  of  sale  made  by  the  sheriff  re- 
cited that  a  deed  would  not  be  issued  until  two  years  after  the 
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sale,  could  not  prejadice  the  plaintiff.  No  deed  having  been 
ieeaed  nntil  after  two  years  expired,  she  was  benefited  rather 
than  injured  thereby,  as  under  the  circnrastances  she  would 
probably  have  been  entitled  in  equity  to  redeem  at  any  time 
within  the  two  years  instead  of  one  as  prescribed  by  the  stat- 
ute. That  the  certificate  does  not  appear  to  have  been  sealed, 
is  not  a  fiatal  defect. 

The  deed  was  properly  made  by  the  oflBcer  who  made  the 
sale,  though  out  of  oflSee  at  the  time  it  was  made.  We  think 
that  by  the  true  construction  of  section  12,  ch.  154,  R  S.  1868, 
either  the  officer  who  made  the  sale  may  execute  the  deed  after 
the  expiration  of  his  term  of  office,  or  his  successor  in  office 
may  do  so.  An  execution  of  a  deed  by  either  would  be  a  good 
execution.  See  Preacott  v.  Evarts^  4  Wis.,  314-320,  where  a 
similar  section  as  to  the  authority  of  a  sheriff  out  of  office  or 
his  successor  in  office  to  execute  a  deed  on  a  sale  upon  execu- 
tion is  construed. 

The  copy  of  the  will  introduced  in  evidence  by  the  defend- 
ant  seems  to  have  been  duly  certified  and  attested  so  as  to 
authorize  it  to  be  received  in  evidence.  The  objection  to  the 
deposition  of  the  witness  Thomas  C.  Davis  was  properly  over- 
ruled. The  certificate  shows  that  it  was  taken  before  an  officer 
authorized  to  take  the  same  (section  4102,  B.  S.  1878),  and  was 
taken  and  certified  as  provided  by  section  4112,  R  S.  1878. 
There  was  no  necessity  of  attaching  to  the  certificate  of  the 
notary  any  certificate  of  a  clerk  or  other  certifying  officer  of 
the  official  character  of  such  notary.  See  section  4106.  This 
last  section  prescribes  the  form  of  the  certificate  which  must 
be  attached  to  a  deposition  taken  under  the  provision  of  section 
4112.  Section  4203,  referred  to  by  the  learned  counsel  for  the 
appellant,  has  no  reference  to  the  depositions  of  witnesses 
taken  out  of  this  state.  It  relates  simply  to  ex  parte  oaths  and 
affidavits  taken  out  of  the  state  to  be  used  in  this  state. 

Whether  the  answer  to  the  thirteenth  interrogatory  was  com- 
petent testimony  or  not,  is  wholly  immaterial  to  the  determi- 
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nation  of  this  ease  in  the  view  we  have  taken  of  the  same.  It 
has  reference  to  matters  sabseqaent  to  the  foreclosare  sale,  and 
the  conveyance  of  the  property  in  question  under  that  sale. 
Whatever  happened  after  the  title  of  the  plaintiff  had  been 
divested  by  that  sale,  is  wholly  immaterial  so  far  as  the  contro- 
versy in  this  case  is  concerned.  There  is  no  evidence  tending 
to  impeach  the  good  faith  of  the  executor  in  making  the  sale, 
or  in  purchasing  the  land  at  such  sale,  and  the  sum  bid  by  him 
is  strong  evidence  of  the  good  faith  of  the  whole  proceeding. 
We  think  the  sale  was  regularly  made  under  the  statute,  and 
that  the  plaintiff's  title  was  extinguished  thereby.  There  is 
no  necessity,  therefore,  for  considering  the  other  questions  pre- 
sented by  the  briefs  of  the  learned  counsel  for  the  respective 
parties. 

By  the   Court. —  The  judgment  of    tha  circuit  court  is 
affirmed. 


Evans  vs.  Thk  St.  Paul  Firb  &  Marine  Insubanok 
Company. 

February  14  —  March  14,  1882, 

Praoticb.    Limit  ofpowir  to  sntw^ge  Him  for  settling  bill  of  exceptions. 

When  the  time  limited  by  statute  for  Appealing  has  expired,  the  circuit 
Court  loses  all  power  to  enlarge  the  time  for  settling  the  bill  of  excep- 
tions in  the  case,  and  an  order  fcHr  such  enlargement,  under  such  &r* 
cumstances,  affects  a  substantial  right,  and  is  appealable.  So  held  where 
the  enlarging  order  was  made  by  a  court  commissioner  just  before  the 
time  for  appealing  expired,  and  was  confirmed  by  the  court  after  the 
time  for  appealing,  as  limited  by  the  statute,  had  expnred. 

APPEAL  from  the  Circuit  Court  for  Clark  County. 
The  defendant  appealed  from  an  order^  the  nature  of  which 
will  sufSciently  appear  from  the  opinion. 
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The  caoBe  was  Bubmitted  for  the  appellant  on  the  brief  of 
J.  W.  Zusk. 

For  ^he  respondent  there  was  a  brief  by  H.  J.  JfacBride 
and  James  (yifeUly  and  ^ral  argument  by  Mr.  McuiBride.  ' 

CoLB^O.  J.  In  this  case  judgment  for  the  defendant  was 
duly*rendcfed  on  the  5th  of  September,  1879.  The  costs  were 
taxed  eh  that  day  and  inserted  in  the  judgment.  A  written 
notice  of  the  entry  of  such  judgment  was  also  served  on  the 
plaintifiPs  attorneys  on  the  15th  of  that  month.  No  steps  were 
taken  to  settle  a  bill  of  exceptions  until  the  8d  day  of  Septem- 
ber, 1881,  when,  on  application,  founded  upon  affidavits  at> 
tempting  to  excuse  the  delay,  a  court  commissioner  granted  an 
order  that  the  plaintiff  have  thirty  days  from  that  date  within 
which  to  serve  and  settle  a  bill  of  exceptions.  On  the  6th  of 
September,  1881,  the  circuit  court  denied  the  motion  of  the 
defendant  to  set  aside  this  order  of  the  commissioner,  and  made 
an  order  confirming  the  same.  From  the  last  order  this 
appeal  is  taken. 

In  limine  the  learned  counsel  for  the  plaintiff  objects  that 
the  order  of  the  circuit  court  is  not  appealable,  for  the  reason 
that  it  does  not  affect  any  substantial  right  within  the  mean- 
ing of  subdivision  2,  sec  3069,  R  S.  The  case  of  Wood  v. 
Blythe^  42  Wis.,  300,  is  relied  on  in  support  of  this  position. 
But  that  case  in  its  facts  is  quite  unlike  the  one  at  bar;  so 
much  so  as  to  render  the  decision  there  made  inapplicable; 
There  a  judgment  was  rendered  for  the  plaintiff  on  tlie  29th  of 
July,  1876.  On  the  13th  of  December  following  a  court  com- 
missioner, on  an  ex  parte  application,  enlarged  the  time  thirty 
days  for  settling  the  bill  of  exceptions.  This  order  the  circuit 
court  set  aside  as  being  illegal  and  void.  On  appeal  from  the 
order  of  the  circuit  court,  this  court  treated  the  case  as  though 
the  order  made  by  the  commissioner  had  been  made  by  the 
court  itself.  The  head-note  states  the  decision  of  the  court 
correctly  in  the  following  language:  '^  An  order  of  the  circuit 
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court  after  judgment,  granting  or  refusing  an  extension  of 
time  for  the  settling  of  a  bill  of  exceptions  and  a  stay  of  pro- 
ceedings on  execution,  does  not  aflfect  any  substantial  right  and 
is  not  appealable."  But  the  essential  distinction  between  that 
case  and  the  one  before  us  is  this^  There  the  court  had  power, 
upon  satisfactory  excuse  shown  for  the  delay,  to  grant  leave  to 
settle  a  bill  of  exceptions,  though  sixty  days  from  the  time  of 
serving  written  notice  of  the  entry  of  judgment  had  expired 
{Smith  V.  Smith,  19  Wis.,  522;  Kelly  v.  Town  of  Fon&  du 
Zacj  29  Wis.,  439;  Pellage  v,  Pellage,  32  Wis.,  136),  while 
here  the  court  has  no  such  power;  for  two  years  from  the  time 
the  judgment  was  entered  and  perfected  had  expired  when  the 
circuit  court  affirmed  the  order  of  the  commissioner  enlarging 
the  time  for  settling  the  bill  of  exceptions.  The  right  to  ap- 
peal from  the  judgment  was  absolutely  barred  by  the  statute. 
Sambs  v.  Stein,  53  Wis.,  569. 

In  the  Sambs  Case  judgment  was  perfected  in  favor  of  the 
plaintiff,  who  died  soon  after.  It  was  held  that,  as  the  time 
for  the  defendant  to  appeal  from  the  judgment  began  to  run 
in  the  lifetime  of  the  plaintiff,  it  was  absolutely  barred  in  two 
years,  notwithstanding  the  death  of  such  plaintiff  before  the 
expiration  of  that  period,  and  that  during  a  portion  of  the  time 
for  appealing  there  was  no  adverse  party  in  existence  upon 
whom  notice  of  appeal  could  be  sei^ved.  See  also  Jarvis  v. 
Hamilton,  37  Wis.,  87;  Leadbetter  v.  Zaird,  45  Wis.,  522.  It 
would  certainly  be  an  anomaly  in  the  law  if  the  right  to  enlarge 
the  time  for  settling  a  bill  of  exceptions  should  survive  the 
right  of  appeal  itself.  We  think  the.  statute  involves  no  such 
absurdity.  We  therefore  hold  that  when  the  time  for  appeal- 
ing has  expired,  the  circuit  court  loses  all  power  to  enlarge  the 
time  for  settling  the  bill  of  exceptions  in  the  case.  The  ques- 
tion then  arises,  whether  an  order  which  attempts  to  enlarge 
the  time  for  settling  the  bill  of  exceptions,  and  which  the  court 
has  no  power  whatever  to  make,  does  not  affect  a  substantial 
right  so  as  to  be  appealable  under  the  statute. 


Digiti 


zed  by  Google 


JANUARY  TEEM,  1882,  635 

Weat  7&  Well*. 

We  think  the  queetiou  must  be  answered  in  the  affirmativa 
Snrelj  the  adverse  party  may  be  put  to  mitch  expense  and 
trouble  in  attending  before  the  circuit  judge  for  the  purpose 
of  opposing  the  settlement  of  the  bill,  or  he  may  be  embar* 
rassed  in  various  ways  if  such  bill  is  settled.  It  may  be  said 
that  the  bill  of  exceptions,  if  settled,  will  do  the  defendant  no 
harm,  for  it  will  amount  to  nothing  if  the  right  of  appeal  is 
gone.  iSo.it  might  be  said  of  a  void  judgment,  that  it  would 
not  injure  a  judgment  debtor  if  left  to  stand,  because  he 
could  always  successfully  resist  any  attempt  to  enforce  it.  But, 
confessedly,  a  writ  of  error  might  be  brought,  and  an  appeal 
is  given,  from  a  void  judgment  On  the  whole,  therefoi^e,  we 
are  inclined  to  hold  this  order  appealable,  though  the  court 
had  no  power  to  settle  a  bill  of  exceptions  when  it  affirmed 
the  order  of  the  commissioner."  It  seems  to  us  the  order. dif- 
fers essentially  from  an  order  staying  proceedings  in  a  cause, 
or  one  granting  a  continuance,  and  orders  of  that  character, 
which  are  matters  resting  largely  in  the  discretion  of  the  court 
granting  them,  and  are  not  appealable.  Felt  v.  Amidon,  48 
Wis.,  66. 

The  conclusion  which  we  have  reached  is,  that  the  order  of 
the  circuit  court  appealed  from  must  be  reversed,  and  the  cause 
be  remanded  with  directions  to  vacate  the  order  of  the  com- 
missioner above  referred  to. 

By  the  CovH* — So  ordered. 


Wb3t  va  Wells. 

February  14--  March  14,  1882. 

Salb  ov  Chattel:  LtabilHy  qf  purchaser' a  agerU:  Mtsleading  instrudUm. 

In  aa  action  for  the  purchase  price  of  hay  delivered  by  plaintiff  to  one  M., 
plaintiff's  evidence  tended  to  show  that  the  hay  was  purchased  by  de- 
fendant»  and  that  the  latter  did  not  disclose  the  fact  that  he  was  acting 
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88  ftfi^ntlor  another  t  and  defendant's  evidence  tended  to  show  that  he 
acted  merely  as  beaicer  of  mesBagee  to  plaintiff  from  M,  or  S.  or  ose  of 
them,  oonceming  the  purchase,  and  that  his  relation  to  the  traoBaction 
was  fully  disclosed  to  plaintiff*  Held,  that  it  was  error  to  instruct  the 
jury  that  *'if  defendant  gave  plaintiff  a  right  to  understand  that  he 
(defendant)  was  makinif  himself  responsUfU  for  the  hay,  and  that 
plaintiff  might  look  to  him  for  the  pay,'^  then  he  was  liable;  the  only 
question  under  the  evidenoe  being  whether  defendant  purchased  the 
hay,  without  disclosing  his  principal. 

APPEAL  from  the  Circuit  Court  for  Clark  County. 

Action  to  recover  the  price  of  eight  tons  of  hay  alleged  to 
have  been  sold  and  delivered  by  the  plaintiff  to  the  defendant 
The  answer  is  a  general  denial.  The  case  is  stated  in  the 
opinion.  Defendant  appealed  from  a  judgment  against  him 
for  the  amount  of  the  plaintiff's  demand. 

H.  J.  MacBride^  for  the  appellant 

Jame»  O^J/eilly  for  the  respondent 

Lton,  J.  The  testimony  on  the  part  of  the  plaintiff  tends 
to  show  that  the  hay,  to  recover  the  price  of  which  this  action 
was  brought,  was  purchased  by  the  defendant,*  and  that  the 
defendant  did  not  disclcme  that  he  was  making  the  purchase 
for  and  on  thexresponsibility  of  another,  for  whom  he  was  act- 
ing as  agent  The  hay  was  delivered  to  one  Meeks,  who  was 
getting  out  logs  for  Mr.  Spaulding.  The  testimony  of  the 
defendant  tends  to  show  that,  although  he  had  some  part  in 
purchasing  the  hay,  he  was  acting  for  either  Meeks.or  Spauld- 
ing, or  both,  merely  as  the  bearer  of  messages  from  them,  or 
one  of  them,  concerning  the  p^irchase,  and  that  his  relation  to 
the  transaction  was  fully  disclosed  to  the  plaintiff,  who  sold 
the  hay  to  Meeks  or  Spaulding,  and  not  to  him. 

The  learned  circuit  judge  instructed  the  jury  as  follows: 
''The  plaintiff's  counsel  claims  that  Mr.  Wells  may  have  so 
managed  the  negotiation  as  to  have  given  the  plaintiff  the  right 
to  understand  that  he  would  pay  for  it,  or  that  the  plaintiff 
might  look  to  the  defendant  for  the  pay.     It  is  upon  the  prin- 


Digiti 


zed  by  Google 


JANUARY  TEEM,  1882.  627 

West  TB.  Wells. 
■  ■  ■■  .     I  ■     .  ..         ^ 

ciple  that,  if  he  did  not  in  fact  buy  the  hay,  he  has  misled  the 
plaintiff  to  his  damage.  You  will  consider  that  qnestion  in 
connection  with  the  other  question:  Did  the  defendant  buy 
the  hay?  Or  did  he  so  condnct  the  negotiation  as  to  give  the 
plaintiff  a  right  to  understand  that  be  was  making  himself 
responsible  for  it,  and  that  he  might  look  to  him  for  the  pay? 
If  he  did  either  of  these  things  -—  either  bought  it  or  gave  the 
plaintiff  the  right  to  understand  that  he  was  responsible  for 
the  hay,  and  that  he  might  look  to  him  for  the  pay,— then  he 
should  be  held  responsible  for  it.  But  if  he  did  not  buy  the 
hay,  and  if  he  notified  the  plaintiff  that  he  was  not  buying  the 
hay,  and  that  the  pay  was  to  come  from  another  source,  then 
he  should  not  be  responsible  for  the  hay." 

Assuming  that  the  defendant  made  the  contract  with  plaint- 
iff for  the  purchase  of  the  hay  and  its  delivery  to  Meeks,  the 
controlling  question  of  fact  in  the  case  is.  Did  the  defendant 
disclose  for  whom  he  was  acting,  and  make  the  purchase  on 
the  responsibility  of  his  principal?*  If  he  did  so,  he  is  not 
liable,  because  it  is  not  claimed  that  he  specially  bound  him- 
self as  surety  for  his  principal.  If  he  did  not  disclose  his 
principal,  he  is  liable.  Failing  to  do  so,  he  made  himself  the 
principal,  and  became  the  absolute  purchaser  of  the  hay,  and 
is  liable  to  pay  for  it.  Hence,  the  qnestion  for  the  jury  to  de- 
termine was,  whether  the  defendant  purchased  the  hay,  and 
that  question  was  clearly  and  properly  submitted  to  them  by 
the  judge.  Had  he  stopped  there,  the  charge  would  be  fault* 
less.  ,  But  he  went  further,  and  submitted  to  them  the  ques- 
tion whether  the  defendant  so  conducted  the  negotiation  as  to 
mislead  the  plaintiff  to  believe  that  he  was  making  himself 
personally  responsible  for  the  price  of  the  hay. 

The  JU17  might  well  hare  understood  from  this  instruction 
that,  although  they  should  find  the  defendant  disclosed  to  th^ 
plaintiff  that  he  was  acting  for  Meeks  or  Spaulding  in  making 
the  purchase,  and  did  not,  in  fact,  agree  to  pay  for  the  hay, 
they  were  at  liberty  to  find  that  he  misled  tlie  plaintiff  to 
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believe  that  he  was  making  himself  personally  responsible 
therefor. 

We  find  no  evidence  in  the  case  which  upholds  the  instruc- 
tion—  none  tending  to  prove  that  the  plaintiff  was  misled  in 
that  behalf.  The  instrnction  was  therefore  erroneous.  The 
verdict  of  the  jury  for  the  plaintiff  may  have  been  controlled 
by  their  finding  upon  the  question  of  &ct  thus  erroneously 
submitted  to  them.  Because  this  js  so,  the  error  is  material 
and  fatal  to  the  judgment 

By  the  Court. —  Judgment  reversed,  and  cause  remanded  for 
a  new  trial. 


SnixiNo  vs.  Thb  Town  of  Thobp. 

February  li— March  14,  1882. 

Counties:  Highways.    (1)  When  county  liable  for  condition  of  highway. 

EvmENGB.    (2)  Reading  medical  books  to  jury, 

Instbuctions  to  Juut:    (3)  Must  be  considered  with  rtference  to  facts  in 

evidence. 
Bbvehsal  op  Judoment:    (4)  For  admission  of  improper  evidence. 

1.  Under  oar  statute  (sec.  1339,  U.  S.),  a  town  is  relieved  from  liability,  and 

the  oonnty  is  liable,  for  damage  caused  by  the  defective  condition  of  a 
highway,  only  where  such  highway  has  been  "adopted**  as  part  of  a 
county  highway,  under  sec  1308,  R.  S.,  and  not  in  cases  where  a  road 
has  been  merely  *'  laid  out  **  by  the  county  board,  under  sees.  1800-1807. 

2.  Portions  of  medical  books  cannot  be  read  to  the  jury  as  eyidenoe,  although 

such  books  ha?6  been  shown  by  expert  testimony  to  be  "  standard  works 
in  the  medical  profession.** 
8.  The  question  whether  there  was  error  in  giving  or  refusing  certain  instruc- 
tions, must  be  determined  by  a  consideration  of  the  facts  in  evidence  to 
which  they  related,  and  not  merely  of  their  aoouraqr  as  abstract  [uropo* 
sitions  of  law.  And  where  the  bridge  whose  defective  condition  is 
alleged  to  have  caused  an  injury  complained  of,  was  only  twelve  feet 
wide,  and  sloped  southward  so  as  to  be  four  inches  lower  on  the  south 
than  on  the  north  side,  and  the  ice  was  much  thicker  and  rougher  on 
the  northern  than  on  the  southern  side,  there  was  no  error  in  refusing  to 
duirge  that  '*the  mere  slippery  condition  of  the  bridge,  arising  from  the 
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ordinaiy  action  of  tiie  elements  (as  ioe  and  snow)  is  not  snoh  a  defect  as 
would  render  the  town  liable/*  or  in  charging  that,  if  the  ice  rendered 
the  highway  insufficient,  the  town  was  bound  to  restore  it  to  a  reason- 
ably safe  condition  within  a  reasonable  time. 
4.  A  judgment  will  not  be  reversed  for  the  improper  admission  of  evidence^ 
which,  in  view  of  the  other  evidence  in  the  case,  coold  not  have  afifocted 
the  veidict  ) 

APPEAL  from  the  Oircuit  Court  for  Cla/rh  County. 

Action  for  injuries  to  the  plaintiff's  person,  and  to  his  team, 
wagon,  etc.,  which  injuries  are  alleged  to  have  occurred  on  the 
17th  of  January,  1880,  from  the  insuflSciency  or  want  of  re- 
pair of  a  certain  bridge  in  the  defendant  town,  on  the  road 
between  Chippewa  Falls  and  Colby,  alleged  to  have  been  laid 
out,  established  and  opened  in  pursuance  of  ch.  159,  Laws  of 
1879.  Plaintiff  had  a  verdict  for  $2,500;  and  from  a  judgment 
thereon  the  defendant  town  appealed. 

B.  J.  Mac  Bride  and  James  (yNeill^  for  the  appellant: 

1.  The  court  erred  in  excluding  the  testimony  offered  to 
prove  that  the  higliway  in  question  was  a  county  highway. 
The  board  of  supervisors  could  proceed  to  adopt  a  road  as  a 
county  road  under  sees.  1300-1309,  R.  S.  The  petition  asked 
that  the  board  establish  a  county  road,  and  the  record  states 
that  the  petition  was  granted.  The  petitioners  did  not  ask  that 
a  new  road  be  laid  out,  for  the  petition  states  that  it  is  ^^  the 
only  road  all  passable  through  the  county,"  etc.  They  evi- 
dently intended  to  proceed  under  sec.  1308,  R  S.,  and  to  ask 
the  board  to  adopt  this  ^'  main  traveled  highway."  The  word 
"establish,"  in  this  connection,  is  synonymous  with  the  word 
"  adopt."  And  it  was  not  necessary  tliat  a  formal  order  should 
have  been  drawn  up  and  adopted  by  the  board.  The  record 
by  the  clerk  in  the  proceedings  at  a  regular  meeting  is  suffi- 
cient If  the  board  adopted  or  established  the  highway  as  a 
county  road,  the  county  and  not  the  town  is  liable  for  its  in- 
sufficiency. R  S.,  sec  1339;  Jensen  v.  Supervisors^  47  Wis., 
303.  And  see  Hark  v.  Gladwellj  49  Wis.,  172.  2.  The  court 
erred  in  not  permitting  counsel  to  read  from  medical  books 
V0L.L1V— 34 
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proved  to  bo  standard  works.    Laning  v,  State^  2  Pin.,  215; 
City  of  Ripon  v.  BUtel,  30  Wis.,  614;  State  v.  Hoyt,  46 
Conn.,  330.    3.  The  court  erred  in  those  portions  of  the  charge 
relating  to  the  icy  condition  of  the  road.    The  mere  fact  that 
a  highway  is  slippery  from  ice  upon  it,  if  there  is  nothing  in 
the  construction  or  shape  of  the  way  which  occasioned  any 
special  liability  to  formation  or  accnmalation  of  ice,  is  not  a 
defect  within  the  meaning  of  the  statute.   Stanton  v.  Spring- 
field^ 12  Allen,  566;  Stone  v.  Huhhardston^  100  Mass.,  49; 
Eutchins  v,  Boston^  12  Allen,  571;  Coohv.  Milwaukee^  24 
Wis.,  270;  Perkins  v.  Fond  du  Lac^  34  id.,  435;  Qaincy  v. 
Barker^  81  111.,  300;  2  Thompson  on  Neg.,784;  Smtjth  v.  Ban- 
gor^ 72  Me.,  249.    4.  The  evidence  that  plaintiff  had  a  family 
entirely  dependent  on  him  for  support  was  inadmissible.     It 
could  have  been  offered  for  no  other  purpose  than  to  enhance 
the  damages.     Moody  v.  Osgood^  50  Barb,,  628;  Barbour  Co, 
V.  Horn,  48  Ala.,  566;  Pitts.,  Ft.  W.  <&  C.  Railway  Co.  v.  Pow- 
ers^ 74  111.,  341;  Chicago  v,  O^Brennan^  65  id.,  160;  Macon 
<&  W.  Railroad  Co.  v.  Winn,  26  Ga.,  259;  Chicago  c6  N.  W. 
Railway  Co.  v.  Bayfield,  37  Mich.,  205;  21  Wis.,  372;  38  id., 
613.     5.  The  statements  made  after  the  accident  by  the  chair- 
man of  the  town  should  have  been  excluded.    The  defendant 
is  not  bound  by  his  admissions  not  made  while  in  the  per- 
formance of  any  official   duty.     Cortland  Co.  v.  Herkimer 
Co.,  44  K  Y.,  22;  Glidden  v.  Unity,  33  N.  H.,  571;  Town 
of  Wheelock  v.  Town  of  Hardwick,  48  Vt.,  19;^  Trustees  of 
Baptist  Church  v.  Ins,  Co.,  28  N.  Y.,  153;  Hazleton  v. 
Union  Bank,  32  Wis.,  48;  Mil.  c6  Miss.  R.  R.  Co.  v.  Fin- 
ney,  10  id.,  388;  72  Me.,  249. 

For  the  respondent  there  was  a  brief  by  H.  H.  Ilayden 
and  W.  P.  Bartlett,  and  oral  argument  by  Mr.  Hay  den. 

Cassoday,  J.  It  is  urged  that  the  bridge  or  road,  at  the 
time  and  place  of  the  injury,  was  a  county  highway,  adopted 
as  such,  and  that  the  county  of  Clark,  and  not  the  defendant, 
was  bound  to  keep  it  in  repair. 
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The  defendant  offered  in  evidence  a  petition  purporting  to 
be  signed  by  forty-seven  freeholders  and  residents  of  the  towns 
of  Thorp  and  Hixon,  in  Clark  connty,  to  the  board  of  super- 
visors of  that  county,  "^  establish  a  county  road  "  on  a  line 
designated,  commencing  at  a  point  at  the  west  line  of  Olark 
county  and  running  east  and  including  the  line  of  road  in  ques- 
tion, which  is  described  as  "  the  only  road  that  is  all  passable 
through  this  (Clark)  county;  the  streams  are  all  bridged  on 
said  route,  and  chopped  through,  with  the  exception  of  three 
miles  in  town  28,  range  3.  We  petition  said  board  to  lay  out 
said  road  for  the  benefit  of  the  inhabitants  of  said  towns.  As 
herein  mentioned,  it  is,  from  beginning  to  ending,  sixteen 
miles  of  road."  They  also  offered  in  evidence  an  amendment 
to  the  petition,  which  related  to  the  three  miles  mentioned  in 
the  petition  as  not  being  chopped  through  (and  which  were  a 
little  east  of  the  place  of  the  injury),  and  provided  for  going  a 
mile  south,  and  then  east,  instead  of  going  directly  cast,  as 
mentioned  in  the  petition.  In  connection  with  this  offer  they 
also  offered  in  evidence  the  minutes  of  the  meeting  and  pro- 
ceedings of  the  county  board  of  supervisors  of  Clark  county, 
held  November  16,  1878,  showing  that  upon  motion  the  peti- 
tion with  the  amendment  was  granted.  These  offers  were 
excluded. 

The  defendant  also  offered  to  show  by  such  records  that  No- 
vember 15,  1879,  the  board  levied  a  county  road  tax,  and 
directed  $300  to  be  expended  in  the  town  of  Thorp,  and  that 
November  13,  1880,  the  board  levied  a  county  road  tax,  and 
directed  $600  to  be  expended  in  the  town  of  Thorp,  and  that 
commissioners  were  appointed  to  apply  such  appropriations; 
which  offers  were  rejected.  Did  these  offers  tend  to  exonerate 
the  town  from  liability,  and  fix  the  same  upon  the  county? 
Undoubtedly  the  county  boards  of  supervisors  have  authority 
"  to  lay  out  highways"  in  the  manner  and  under  the  circum- 
stances stated  in  sections  1300-7,  R  S.  So  the  county  board 
may  '^  adopt  any  main  traveled  highways,  or  parts  of  such 
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highwajB,  aa  ooantj  roads,  and  shall  thereafter  cause  the  same 
to  be  kept  in  good  repair  so  long  as  they  remain  under  their 
control."  Section  1308,  R.  S.  So  the  county  may  "  designate 
any  such  highways,  or  parts  of  such  highways,  for  the  purpose 
of  expending  money  in  their  repair,  withont  adopting  them 
as  county  roads,  or  assuming  any  responsibility  for  any  injury 
caused  by  any  insufficiency  or  want  of  repair  therein,  unless 
caused  by  the  neglect  of  their  officers.''    Section  1308,  B.  S. 

It  has  often  been  held  that  no  action  lies  at  common  law 
against  a  town  for  damages  sustained  through  the  defect  of 
the  highways  in  such  town.  Mower  v.  Leicester^  9  Mass.,  247; 
Sawyer  v.  NoriJifiddy  7  Gush.,  494;  Uolman  v.  Townaendy 
13  Met.,  297;  Barry  v.  Lowelly  8  Allen,  127;  Oliver  v.  Wor- 
cestery  102  Mass.,  499;  Town  of  Waltham  v.  Kemper y  55 
IlL,  346;  Buasell  v.  Stevhen^  57  III,  35;  Eastman  v.  Meredithy 
36  N.  H.,  284.  On  the  same  theory,  it  has  often  been  held  that  a 
county  is  not  liable  at  common  law  for  a  defect  in  a  public  high- 
way of  the  county.  Huffman  v.  San  Joaquin  Co.y  21  Cal., 
246;  Sherbourne  v.  Yuba  Co.y  21  Cal.,  113 ;  Crowell  v,  Sonoma, 
Co.y  25  Cal.,  313;  Freeholders  of  Sussex  Co.  v.  StradeVy  18  N, 
J.  L.,  108;  Cooley  v.  The  C.  F.  of  Essex.  27  K  J.  L.,  415; 
Commissioners  v.  Mighelsy  7  Ohio  St,  109;  Scales  v.  O.  of 
Chattahoochee  Co.y  41  Gk.,  225;  Brabham  v.  SupervisorSy  54 
Miss.,  363;    Woods  v.  Colfaxy  15  West.  Jur.,  165,  and  note. 

The  statute  requires  that  highways  laid  out  by  county  boards 
shall  be  opened  and  repaired  in  the  respective  towns  in  the 
same  manner  as  other  highways.  Section  1307,  R.  S.  The 
statute  also  requires  that  all  state  roads  shall  be  opened  and 
worked  as  other  highways  by  the  several  towns  in  which  the 
same  are  or  may  be  located.  Section  1316,  K  S.;  Jensen  v. 
Supr^s  Polk  Co.y  47  "Wis.,  298.  The  statute  making  any  town, 
city  or  village  liable  for  any  damage  happening  by  reason  of  the 
insufficiency  or  want  of  repairs  of  any  bridge,  etc.,  in  such 
town,  city  or  village,  does  not  limit  such  liability  to  town 
roads,  nor  to  any  particular  class  of  roads,  except  that  it  pro- 
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▼ides  that  if  such  defect  is  in  a  ^^  bridge,  si  nice- way  or  road 
which  any  county  ehall  have  adopted  fvg  a  county  road,  and  is 
by  law  bound  to  keep  in  repair,  such  county  shall  be  liable 
therefor,  and  the  claim  for  damages  shall  be  against  the 
county."  Section  1889,  R  S.  This  exception  is  in  strict  bar- 
mony  with  the  provision  of  section  1308,  R.  S.,  above  referred 
to,  wliich  requires  the  county  board  to  keep  in  good  repair 
such  ^mdin  ^rawZ^  highways  or  parts  of  stbch  highways" 
as  they  ^^  may  adopt "  as  county  roads,  so  long  as  they  remain 
under  their  control.  From  these  statutory  provisions  it  is 
very  evident  thatcounties  are  not  liable  for  damages  by  reason 
of  the  insufficiency  of  any  bridge,  sluice-way  or  road,  except 
in  the  single  case  of  a  main  traveled  highway,  or  parts  of  such 
highway,  which  the  county  board  '^  have  adopted  as  a  county 
road.'* 

The  simple  question  therefore  is,  whether  the  rejected  evi- 
dence shows  that  the  highway  in  question  had  been  '^ adopted  " 
by  the  county  board  as  a  county  road.  Such  adoption,  under 
the  statute,  seems  not  only  to  be  confined  to  ^^  traveled  high- 
ways or  parts  of  such  highways,"  but  to  "  main "  traveled 
highways.  It  would  seem  to  have  no  reference  to  such  roads 
as  are  laid  out  and  established  by  the  county  board  in  the  first 
instance.  It  would  seem  that  the  rejected  evidence  did  not 
tend  to  show  that  the  county  board  had  adopted  the  road  in 
question  as  a  county  road,  much  less  that  it  was  a  ^^main  trav- 
eled highway."  On  the  contrary,  the  petition,  by  its  terms, 
giving  it  the  most  liberal  construction,  is  nothing  but  an  '^ap- 
plication "  to  "  lay  out "  and  to  "  establish  "  a  county  road. 
Hark  v.  Glad/well^  49  Wis.,  172.  Whether  it  was  ever  in  fact 
laid  out  and  established  as  a  county  road,  or  as  a  state  road, 
does  not  appear,  nor  was  it  material,  since  in  neither  event 
would  the  town  be  relieved  of  its  statutory  liability.  So  far 
from  the  road  being  a  <'  main  traveled  road,^  subject  to  adop- 
tion by  the  county,  the  defendant  gave  evidence  tending  to 
show  that  '^  this  road  was  merely  a  trail  cut  through  the 


Digiti 


zed  by  Google 


684  SUPREME  COURT  OF  WISCONSIN, 

Stflling  T8.  The  Town  of  Thorp. 

woods  SO  that  wagons  could  get  throagh,  and  it  had  got  eat 
np  so  bad  that  there  MEore  trees  across  it;  that  thej  bad  to  go 
around  throagh  the  woods,  where  teamsters  had  cat  their  own 
road  at  the  time  of  the  accident.  It  was  about  throe  miles 
west  of  the  bridge  before  you  reached  the  turnpike,  and  about 
lOi  miles  east  before  you  reaq^ed  the  turnpike.  For  the  three 
miles  west  of  the  bridge  it  was  cut  out  merely  wide  enough 
for  a  wagon  to  go  through.''  For  the  reasons  given,  there  was 
no  error  in  refusing  to  instruct  the  jury  that  the  town  was  not 
liable  by  reason  of  the  adoption  of  the  road  by  the  county. 

The  defendant  examined  a  medical  witness,  and,  after  prov- 
ing by  him  that  certain  medical  books  shown  him  were  stand- 
ard works  in  his  profession,  oflFered  to  read  extracts  from 
them  to  the  jury  as  evidence;  but  the  offer  was  rejected,  and 
the  ruling  is  assigned  as  error. 

In  Luning  v.  State^  2  Fin.,  215,  it  was  held  to  be  discre- 
tionary with  the  trial  judge  whether  or  not  counsel  shall  be 
allowed  in  his  argument  to  read  to  the  jury  medical  or  sci- 
entific works.  See  Wade  v.  Be  Witty  20  Tex.,  400;  Zegg  v. 
Drake,  1  Ohio  St.,  286. 

In  Ripon  v.  Bittely  30  Wis.,  619,  the  court  felt  bonnd, 
under  the  peculiar  condition  of  the  record,  to  assume,  in  order 
to  sustain  the  judgment,  that  the  medical  books  had  been  ad- 
mitted for  the  purpose  of  impeaching  the  evidence  of  a  medical 
expert,  who  had  given  certain  testimony  as  to  their  contents. 
To  the  same  effect  is  Corm.  JHut  Life  Ins,  Co,  v.  ElliSj  89 
111.,  516.  The  inference  from  the  opinion  is,  that  they  would 
not  have  been  admissible  as  evidence  for  any  other  purpose. 
The  precise  question  here  presented  is,  whether  a  party  can 
give  in  evidence  extracts  from  standard  medical  works  referred 
to  by  his  own  expert  witness,  for  the  purpose  of  corroborating 
such  expert,  and  of  increasing  the  weight  to  be  given  to  his 
testimony. 

In  State  v.  Hoyt^  46  Conn.,  837,  the  trial  court  refused  to 
allow  such  extracts  to  be  read  by  counsel  as  a  part  of  his  argu- 
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ment,  and,  upon  error  being  assignedy  the  cause  was  for  that 
reason  reversed  by  three  of  the  five  judges  of  the  supreme  court 
of  that  state.  The  opinion  qf  the  court,  however,  cites  but  one 
case  in  support  of  the  decision,  and  that  from  the  same  state. 
Two  of  the  judges  dissented,  and,  in  support  of  their  opinion, 
cited  English,  Massachusetts,  Indiana,  Texas  and  Wisconsin 
cases. 

In  Aahworth  v.  Kittt^idge^  12  Gush.,  193,  it  was  held  that 
"medical  books,  even  of  received  authority,  are  not  competent 
evidence,  if  objected  to  by  the  adverse  party."  The  reason 
given,  in  the  terse  opinion  of  Chief  Justice  Shaw,  is  that  the 
written  statements  contained  in  such  extracts  are  "wanting 
the  sanction  of  an  oath,"  and  are  "  made  by  one  not  present, 
and  not  liable  to  cross  examination."  See  Com.  v.  Wilson^  1 
Gray,  338. 

In  Com,  V.  Sturtivantj  117  Mass.,  123,  it  was  held  that 
"books  on  medical  jurisprudence  cannot  be  read  by  a  witness 
to  the  jury,  although  the  witness  is  an  expert,  and  concurs  in 
the  views  therein  expressed."  The  only  difference  between 
that  case  and  this  is,  that  here  the  counsel  proposed  to  read 
tlie  extracts,  instead  of  the  witness.  These  cases  are  in  har- 
mony with  our  own  judgment,  as  well  as  with  the  former  de- 
cisions of  this  court  on  the  subject.  See  discussions  in  24  Alb. 
Law  J.,  266,  284;  Wharton  on  Ev.,  §§  665-6;  1  Greenl.,  §  440, 
and  note. 

Among  other  things  the  court  charged  the  jury:  "  It  is  also 
alleged  that  the  bridge  was  insufficient  by  reason  of  the  fact 
that  ice  had  accumulated  upon  it,  which  rendered  it  unsafe  and 
dangerous.  The  fact  alone  that  there  may  have  been  ice  upon 
the  bridge,  which  made  it  unsafe  and  dangerous,  is  not  negli- 
gence. If  the  highway  and  bridge,  at  and«near  that  point,  was 
properly  constructed  and  reasonably  sufficient  and  safe  before 
the  ice  came  upon  it,  the  town  is  not  liable,  unless  it  is  negli- 
gent in  restoring  the  highway  to  a  reasonably  sufficient  and 
safe  condition ;  [but  it  is  incumbent  upon  the  town  to  restore 
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it  to  a  reasonkbly  sufficient  and  safe  condition  within  a  reason- 
able time],  as  soon  as  it  can  reasonably  be  done;  so  that,  if  the 
road  was  reasonably  sufficient  and  safe  before  the  ice  came 
npon  it,  and  the  officers  had  not  had  a  reasonable  time  to  learn 
of  the  condition  of  the  road  and  restore  it,  then  the  defendant 
would  not  be  liable  for  plaintiff's  injuries  by  reason  of  ice. 
[But,  on  the  other  hand,  if  the  ice  rendered  the  highway  in- 
sufficient, and  a  reasonable  time  had  elapsed  in  which  the  con- 
dition of  the  road  should  become  known  to  the  defendant's 
officers,  and  in  which  they  might  have  repaired  it,  and  that 
defect  caused  the  plaintiff's  injuries,  then  the  defendant  is 
liable."]     The  portions  in  brackets  were  excepted  to. 

The  court  was  tlien  asked  to  give  the  following  instruction, 
which  was  refused:  "The  mere  slippery  condition  of  the  high- 
way and  bridge  arising  from  the  ordinary  action  of  the  ele- 
ments (as  ice  and  snow)  is  not  such  a  defect  as  would  render 
the  town  liable;  and  if  the  jury  should  find  in  the  case,  under 
all  the  evidence,  that  the  injuries  of  the  plaintiff  were  occa- 
sioned solely  by  the  highway  and  bridge  being  in  such  slippery 
condition,  then  the  jury  must  find  for  the  defendant  in  this 
case,  even  though  they  should  also  find  that  the  plaintiff  was 
in  the  exercise  of  ordinary  care  and  prudence." 

In  passing  upon  the  alleged  errors  ifi  this  portion  of  the 
charge,  and  in  the  refusal  of  this  instruction,  we  are  to  remem- 
ber that  the  bridge,  off  from  which  the  plaintiff's  wagon  slid 
and  turned  over,  was  eighteen  to  twenty  feet  lotig,  and  only 
twelve  feet  wide,  and  that  the  surface  of  the  bridge  sloped  to 
the  south,  so  that  the  surface  of  its  southern  side  was  from 
four  to  twelve  inches  lower  than  the  surface  at  the  northern 
side.  The  bridge  was  about  two  feet  out  of  line  with  the  road 
at  each  end,  and  the  ice  on  the  surface  of  the  bridge  was  much 
thicker  and  rougher  on  the  northern  side  than  on  the  southern 
side. 

In  charging  the  jury,  the  court' was  bound  to  keep  in  view 
these  admitted  facts  and  the  evidence  in  the  case.    The  jury 
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were  not  to  be  instructed  upon  law  in  the  abstract,  but  only 
as  to  the  law  applicable  to  the  admitted  facts  and  the  ev- 
idence of  the  respective  parties.  The  court  was  not,  therefore, 
bound  to  submit  to  the  jury  the  effect  of  mere  slipperiness 
from  the  ordinary  action  of  the  elements  —  as  ice  and  snow  — 
in  a  bridge  properly  constructed  and  having  a  level  surface; 
but  only  to  give  such  instructions  as  should  be  requested,  as 
to  the  law  applicable  to  that  bridge  in  its  then  present  condi- 
tion, as  revealed  by  the  evidence  of  the  respective  parties.  The 
undisputed  evidence,  therefore,  (^learly  shows,  that  there  could 
be  no  such  thing  as  "  mere  "  slipperiness  from  the  "  ordinary  " 
action  of  the  elements,  but  necessarily  must  be  such  slipperi- 
ness as  would  be  created  by  the  elements  (as  ice,  snow,  heat 
and  cold)  upon  a  bridge  with  a  sloping  surface,  as  that  had,  and 
constructed  as  that  was.  So,  when  the  court  told  the  jury 
that  "if  the  ice  rendered  the  highway  insufficient,  and  a  reason- 
able time  had  elapsed  in  which  the  condition  of  the  road  should 
become  known  to  the  defendant's  officers,"  etc.,  it  evidently 
refers  to  that  bridge  in  its  then  present  cendition,  and  so  slop-' 
ing  that  if  ice  was  formed  on  its  surface  at  all,  especially  if 
considerably  the  thickest  upon  the  upper  side,  it  would  of  ne- 
cessity be  dangerous  to  a  traveler  with  a  wagon.  Prideauxv, 
Mineral  Pointy  43  Wis.,  613,  No.  3.  In  this  respect  Smyth 
V.  Bangor y  72  Me.,  249,  and  other  cases,  are  clearly  distin- 
guishable. We  conclude  that  the  rulings  of  the  court  in  this 
regard  were  not  erroneous. 

.  The  plaintiff  was  allowed,  without  objection,  to  give  this  tes- 
timony :  "  At  the  time  of  the  accident  I  had  a  wife  and  two 
children  ;  one  is  three  years  old,  and  the  other  is  one  year  old. 
I  have  no  other  business  besides  carpentering  and  labor.  I 
have  no  trade  of  any  kind.  Q.  Was  your  family  entirely 
dependent  on  you  for  support  ?  A.  Yes,  sir."  After  this  evi- 
dence was  given,  the  defendant  objected,  and  the  judge  re- 
marked that  he  thought  the  objection  came  pretty  late,  but 
that  he  did  not  think  the  "  question  "  relevant.      The  defend- 
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ant  then  moved  "  to  strike  out  the  anaxoer^^  which  motion  was 
overruled,  and  the  defendant  excepted;  and  this  exception  is 
assigned  as  error.  The  motion  to  strike  out  the  "  answer " 
clearly  relates  to  the  answer, "  Yes,  sir,"  and  nothing  more.  In 
view  of  the  testimony  already  given,  and  to  which  no  objec- 
tion or  motion  to  strike  out  was  made,  the  answer,  "  Yes,  sir,'^ 
became  entirely  immaterial.  The  objectionable  testimony,  if 
any,  was  that  which  preceded  it,  in  relation  to  his  wife  and 
children,  and  their  age  ;  and  as  to  this  there  was  no  motion  to 
strike  out. 

Error  is  assigned  because  a  witness  was  permitted  to  state 
what  the  chairman  of  the  town  said  after  the  injury,  indicating 
that  he  had  knowledge  of  the  condition  of  the  bridge  before 
the  injury.  But  the  chairman  of  the  town  had  himself  testi- 
fied that  he  had  "  passed  over  the  bridge  the  Sunday  before 
the  accident."  The  fact  of  notice  having  thus  been  admitted, 
the  testimony  complained  of  was  entirely  immaterial,  and 
could  not  have  affected  the  verdict,  even  if  its  admission  had 
been  error.  For  such  immaterial  error  a  judgment  will  not 
be  reversed.  Hazleton  v.  Union  Bariky  32  Wis.,  86;  Davis 
V.  Town  of  Fulton,  52  Wis.,  657. 

We  cannot  say  that  the  damages  are  excessfve,  and  counsel 
really  do  not  ask  a  reversal  on  that  ground.  Nor  can  we  say, 
as  a  matter  of  law,  that  the  plaintiff  was  guilty  of  contribu- 
tory negligence.  The  case  is,  in  some  respects,  similar  to 
Kenworthy  v.  Ironton,  41  Wis.,  647,  in  which  the  verdict  for 
the  plaintiff  was  sustained.  The  instruction  requested  by  the 
defendant,  which  we  have  not  referred  to,  was,  in  our  opinion, 
sufficiently  covered  by  the  general  charge. 

By  the  Court. —  The  judgment  of  the  circuit  court  is 
affirmed. 
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_ 

TuoKEB  VS.  Cole  and  another.  . 
February  15 — March  14,  1882. 

Partkership.    (1)  When  notice  to  <me  partner  binds  aU. 
Reversal  of  Judgment:    (2)  For  improper  retnarks  of  attorney, 

1.  Where  timber  is  purchased  \(j  a  firm,  prior  notice  to  one  member  of  the 

firm  that  it  was  cat  from  land  not  belonging  to  the  proposed  vendor,  is 
notice  to  all  the  partners,  so  as  to  subject  them  all  to  the  role  of  dam- 
ages prescribed  in  such  cases  by  sec.  4269,  R.  S. 

2.  A  judgment  will  not  be  reversed  for  improper  remarks  made  by  the  re- 

spondent's attorney  to  the  jury,  where  there  is  no  reason  to  believe  that 
the  verdict  was  influenced  by  them  to  the  appellant*s  ipjuiy. 

APPEAL  from  the  Circuit  Court  for  Clark  County. 

The  defendants  appealed  from  a  judgment  in  favor  of  the 
plaintiff.     The  case  is  stated  in  the  opinion. 

James  O^Neill^  for  the  appellants. 

For  the  respondent  there  was  a  brief  by  R,  J.  MacBride  and 
e7.  R.  Sturdevanty  and  oral  argument  by  Mr.  MacBride. 

Taylor,  J.  The  plaintiff  recovered  judgment  for  the  value 
of  a  quantity  of  staves,  which  he  alleges  were  made  from 
timber  cut  upon  his  land  without  his  authority,  by  an  act  of 
trespass,  and  which  afterwards  came  into  the  possession  of  the' 
defendants  and  were  converted  by  them  to  their  own  usa  The 
plaintiff  recovered  the  value  of  the  staves  while  in  the  hands 
of  the  defendants,  under  the  provisions  of  section  4269,  R  S. 
1878.  The  proofs  clearly  show  that  a  quantity  of  staves, 
made  out  of  timber  unlawfully  cut  upon  the  plaintiff's  land, 
were  purchased  by  the  defendants  and  afterwards  sold  by  them. 
It  seems  to  be  admitted  by  the  defendants  that  the  plaintiff  is 
entitled  to  a  judgment  for  the  value  of  the  standing  timber, 
and  the  sole  controversy  is  as  to  the  right  of  the  plaintiff  to 
recover  the  value  of  the  staves  while  in  the  hands  of  the  de- 
fendants. The  plaintiff  claimed  the  right  to  such  recovery  on 
the  ground  that  the  defendants  had  notice  that  they  were  made 
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out  of  his  timber,  unlawfully  and  wrongfully  cot  upon  his 
land  by  the  person  from  whom  they  purchased  them,  and 
80  they  were  within  the  terms  of  the  section  above  referred  to; 
that  they  were  in  fact  purchasers  with  notice  of  the  trespass. 

The  evidence  on  the  part  of  the  plaintiff  not  only  tended  to 
show  that  the  defendant  PascJielles  had  notice  of  the  trespass, 
but  that  he  actually  directed  the  party  who  did  the  cutting  to 
go  on  and  commit  the  trespass.  It  is  true,  this  is  denied  by 
Paschellea  in  his  testimony;  but  as  the  jury  have  found  in  favor 
of  the  truth  of  the  evidence  given  by  the  plaintiff's  witnesses, 
their  verdict  is  conclusive  upon  that  point  There  was  no 
evidence  that  the  defendant  CoZ^had  any  notice  of  the  trespass; 
but  the  evidence  shows  that  Cole  and  Paschelles  were  part- 
ners in  the  business  of  purchasing  and  selling  staves,  and 
other  timber  and  commodities,  at  the  place  where  these  staves 
were  bought;  and  that  the  staves  were  bought  and  paid  for 
by  the  firm,  and  were  afterward  sold  by  the  firm,  and  the  firm 
received  the  money  therefof.  The  learned  counsel  for  the 
appellants  insist  that  the  defendant  CoUy  although  a  partner 
of  PaschelleSy  and  although  the  staves  were  bought  and  sold 
by  the  firm,  was  not  chargeable  with  notice  of  the  trespass  by 
reason  of  notice  to  his  partner,  and  therefore  it  was  error  to 
assess  damages  against  him  under  the  statute  above  referred 
to.     In  this  we  think  the  learned  counsel  is  mistaken. 

The  general  rule  is,  that  notice  to  one  partner  is  notice  to 
all,  and  that  the  tort  of  one  partner,  committed  in  the  transac- 
tion of  the  ordinary  business  of  the  firm,  is  the  tort  of  all.  Story, 
in  his  work  on  Partnership,  section  107,  says:  "So,  notice  to 
or  by  one  of  the  firm  is  deemed  notice  to  or  by  all  of  them;" 
and  in  section  108  he  says:  '^The  principle  extends  further, 
so  as  to  bind  the  firm  for  the  frauds  committed  by  one  partner 
in  the  course  of  the  transactions  and  business  of  the  partner- 
ship, even  where  the  other  partners  had  not  the  slightest  con- 
nection with  or  knowledge  of  or  participation  in  the  fraud; 
for,  as  has  been  justly  observed,  by  forming  the  connection  of 
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partnership  the  parties  declare  themselves  to  the  world  satia* 
fied  with  the  good  ftiith  and  integritj  of  each  other,  and 
impliedly  nhdertake  to  be  responsible  for  what  they  shall 
respectively  do  within  the  scope  of  the  partnership  concerns.'^ 
Again,  in  section  166  of  the  same  work,  the  learned  author 
says:  ^'Bat  torts  may  arise  in  the  course  of  tlie  business  of 
the  partnership,  for  which  all  the  partnei-s  will  be  liable, 
although  the  act  may  not  in  fact  have  been  assented  to  by  all 
the  partners;"  and  then  adds  various  instances  where  partners 
are  held  responsible  for  the  frauds  and  conversions  of  their 
associates,  though  committed  without  their  knowledge. 

If,  in  Ithe  case  at  bar,  the  proof  had  been  that  before  the 
defendants  purchased  these  staves  one  of  the  partners  had  been 
expressly  notified  by  the  owner  of  the  timber  that  they  had 
been  made  out  of  his  timber,  unlawfully  cut  upon  his  land, 
and  if  they  bought  them  he  should  hold  them  responsible  for 
their  value,  can-  there  be  any  doubt  that  if  the  firm  afterwards 
bought  them  and  converted  them  to  their  own  use  by  a  sale 
and  receipt  of  the  proceeds,  they  would  be  liable  in  an  action 
of  trover  for  their  value,  under  the  statute,  as  purchasers  with 
notice?  In  that  case  they  would  not  only  come  within  the  spirit 
of  the  act,  but  witliin  its  express  letter.  This  statute  has  been 
considered  by  this  court,  and  we  have  limited  its  effect  to  pur- 
chasers with  notice  of  the  wrong,  and  have  held  that  it  did  not 
apply  to  purchasers  in  good  faith,  without  notice  or  knowl- 
edge; and  we  have  also  said  that  the  burden  of  proof  is  on  the 
plaintiff  to  show  notice  to  the  defendant  who  is  a  purchaser 
from  the  wrong-doer,  otherwise  he  will  be  presumed  to  be  a 
purchaser  in  good  faith,  and  not  within  its  provisions.  See 
Wright  V.  Bolles  Wooden  Ware  Co.,  50  Wis.,  167;  TnUle  v. 
Wilson,  52  Wis.,  643. 

In  this  case  the  plaintiff  took  the  burden  of  proof,  and  gave 
evidence  on  his  part  which,  if  not  contradicted,  was  quite  suffi- 
cient to  show  notice  and  bad  faith  on  the  part  of  one  of  the 
partners;  and,  as  we  have  seen,  such  notice  and  bad  faith  must 
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under  the  law  be  imputed  to  his  copartner.  He  cannot  reap 
the  benefits  of  the  transaction,  and  yet  excuse  himself  from 
liability  on  the  ground  that  he  had  no  notice.  If  there  was 
any  fraud  or  bad  faith,  it  was  the  fraud  and  bad  faith  of  the 
partnership,  as  well  as  of  the  individual  partner.  The  statute 
referred  to  is  not  in  its  nature  a  criminal  or  penal  statute.  It 
simply  prescribes  a  rule  of  assessing  damages  in  certain  cases. 
The  authorities  cited  by  the  learned  counsel  for  the  appellants, 
showing  that  one  partner  cannot  be  held  liable  criminally  or 
in  a  penal  action  for  the  acts  of  his  partner,  have  no  applica- 
tion to  a  case  under  this  statute.  If  the  principal  is  not  liable 
for  the  acts  or  knowledge  of  his  agent,  or  the  partner  for  the 
acts  or  knowledge  of  his  copartner,  under  this  act,  it  would 
very  soon  become  a  very  feeble  instrument  in  effecting  the  pur- 
pose for  which  it  was  enacted. 

The  learned  counsel  for  the  appellant  insists  that  the  judg- 
ment should  be  set  aside  because  the  damages  are  excessive. 
We  are  not  clear  that  the  verdict  is  not  well  sustained  by  the 
evidence  as  to  its  amount  The  defendants  set  out  in  their 
answer  that  they  tendered  before  suit  brought  $60  for  the 
plaintiff's  damages,  and  the  verdict  is  for  but  $75.  We  can- 
not weigh  the  testimony  in  a  nice  balance  for  the  purpose  of 
determining  whether  the  verdict  is  for  a  few  cents  or  a  few 
dollars  more  than  the  balance  of  the  testimony  would  indicate 
was  the  exact  amount  of  damage  done.  The  weighing  and  bal- 
ancing of  testimony  is  for  the  jury;  and  if  there  is  testimony 
which  will  justify  the  correctness  of  the  amount  found  by 
them,  such  amount  must  stand  as  the  true  amount.  We  think 
the  evidence  given  is  sufficient  to  sust^iin  the  verdict  as  to 
amount. 

The  counsel  also  insist  that  the  judgment  ought  to  be  re- 
versed for  the  misconduct  of  the  plaintiff's  attorney  in  his 
remarks  to  the  jury.  A  part  of  the  remarks  which  are  claimed 
to  be  objectionable  were  perhaps  improper;  but  as  the  counsel 
immediately  stated  to  the  jury  that  such  statements  were  out- 
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Bide  of  the  case  and  should  not  be  considered  bj  tbem,  and  as 
we  do  not  think  there  is  anything  in  the  verdict  of  the  jury 
which  indicates  that  the  defendants  were  in  any  way  prejudiced 
by  them,  they  should  not  effect  a  reversal  of  the  judgment. 

The  learned  counsel  also  alleges  that  there  was  error  in  the 
instructions  given  to  the  jury.  The  first  exceptions  are  to  the 
following  instructions:  "That  the  plaintiff  could  recover  of 
both  defendants  the  value  of  the  staves,  although  one  of  them 
only  was  a  trespasser;"  and,  "So,  if  you  find  that  the  defend- 
ant Paschellea  directed  the  cutting  of  this  timber,  then  you 
should  give  the  plaintiff  damages  according  to  the  value  of  the 
timber  as  it  was  in  staves  at  Neillsville  at  the  time  when  the 
defendants  disposed  of  them  and  sold  them."  These  questions 
we  have  already  disposed  of  in  this  opinion,  and  they  need  no 
further  cotnment.  They  were  clearly  right  under  the  authori- 
ties above  cited.  We  see  no  objection  to  the  iromment  of  the 
learned  judge  that  "  it  is  evident  that  the  mere  value  of  the 
stumpage  in  a  great  many  cases  does  not  compensate.  Many 
men  who  have  choice  timber  would  be  reluctant  to  have  it  cut 
for  the  price  of  the  stumpage.  So  the  law  has  fixed  another 
rate  of  damages  where  the  trespass  is  willful.  That  rule  of 
damages  would  make  the  defendants  liable  fchr  the  value  of 
the  staves  at  the  time  when  they  took  them  and  disposed 
of  them."  This  is  no  more  than  a  proper  comment  on  the 
propriety  of  the  law  fixing  the  rule  of  damages  for  the  wrong- 
ful cutting  of  timber,  and,  taken  in  connection  with  the  rest  of 
the  charge,  could  not  have  misled  the  jury  into  the  belief  that 
they  could  give  such  damages  against  tlie  defendants  although 
the  evidence  in  the  case  did  not  bring  the  defendants  within 
the  provisions  of  the  statute.  The  instruction  asked  and  re- 
fused was  properly  refused,  under  the  rule  of  the  liability  of 
one  partner  for  the  acts  of  another,  as  above  stated. 

By  the  Court. —  The  judgment  of  the  circuit  court  is 
affirmed. 
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BULLABD   VS.    KUHL. 

February  15 — March  14, 1882. 

Appeal  from  Justicb^s  Ck)URT.    Case  cannot  he  tried  de  novo  htf  stipuh- 

Han, 

On  appeal  from  iasUce^s  courfc  in  a  case  where,  by  the  statute  (sec  3767, 
R.  S.)i  the  cause  is  required  to  be  *'  heard  on  the  original  papers  and 
the  return  of  the  justice  contdiining  all  the  material  evidence,"  etc.,  the 
court  cannot  take  authority,  from  a  etipukUian  of  the  parties,  to  try  the 
cause  de  tioraas  if  originally  brought  in  that  court;  and  a  judgment 
rendered  upon  such  a  trial  is  held,  upon  appeal,  t>aid  for  want  of 
jurisdiction. 

APPEAL  from  tlie  Circuit  Court  for  Clurk  County. 

The  defendant  appealed  from  a  judgment  in  favor  of  the 
plaintiff.     The  case  is  stated  in  the  opinion. 

For  the  appellant  there  was  a  brief  by  J.  R.  Sturdevantj 
his  attorney,  with  li,  J,  MacBridCy  of  counsel,  and  oral  argu- 
ment by  Mr,  Mac  Bride. 

James  O^Neill^  for  the  respondent. 

Orton,  J.  This  action  was  originally  brought  before  a  jus- 
tice of  the  p^ace  on  a  promissory  note  for  $12,  and  the  de- 
fendant answered  that  the  note  was  obtained  by  fraudulent 
representations  and  undue  influence.  The  cause  was  regularly 
tried  by  the  justice,  and  judgment  rendered  for  the  defendant, 
and  the  plaintiff  appealed  to  the  circuit  court,  and  a  return 
was  made.  While  the  cause  was  pending  in  the  circuit  court, 
the  parties,  by  their  respective  counsel,  stipulated  "  that  there 
may  be  a  new  trial  in  this  action,  the  same  as  though  this  ac- 
tion had  been  originally  brought  in  this  court"  Thereupon 
there  was  a  trial  de  novo  by  the  court,  a  jury  having  been 
waived;  and  the  court  made  findings  of  fact,  and  rendered 
judgment  in  favor  of  the  plaintiff  for  $12.83  damages,  and 
$52.28  costs,  which  costs  embraced  the  costs  in  the  justice's 
court,  of  $15.44.    The  record  shows  that  the  circuit  court  ob- 
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tained  jurisdiction  of  this  action  only  by  the  appeal  and  the 
retnrn  of  the  jastice;  and  the  appeal  is  still  pending,  and  has 
not  been  disposed  of,  either  by  a  hearing  according  ta  the 
statute,  or  by  dismissal,  and  the  judgment  in  the  action  for 
the  defendant  in  the  justice's  court  still  remains  unreversed, 
and  a  new  trial  in  all  respects,  upon  new  evidence  and  upon 
the  pleadings  filed  before  the  justice,  and  the  issue  there 
made,  was  had  in  the  appellate  court,  and  judgment  was  ren- 
dered in  that  court  upon  the  meritSy  in  which  is  included  the 
costs  made  before  the  justice.  The  stipulation  is  for  a  new 
trial  in  the  action  pending  on  appeal. 

There  is  not  the  slightest  pretext  or  reason  for  calling  this 
the  trial  of  an  original  action  in  the  circuit  court,  by  stipula- 
tion of  the  parties.  The  circuit  court  did  not  obtain  jurisdic- 
tion of  the  action  by  stipulation,  but  that  court  proceeded  to 
try  it  according  to  the  stipulation,  and  not  according  to  the 
statute.  This  was  clearly  a  mistrial  or  no  trial  of  the  action 
on  the  appeal.  ^^  A  trial  is  the  examination  of  a  cause  before 
a  judge  who  has  jurisdiction  of  it  according  to  the  laws  of 
the  land."    JacoVs  Law  Diet,  tit.  "Trial.'' 

That  the  circuit  court  had  no  jurisdiction  to  try  this  action 
and  render  judgment  as  it  did,  is  made  certain  by  several  de- 
cisions of  this  court,  as  well  as  by  the  decisions  of  other 
courts,  I  think  without  an  exception.  When  by  the  statute 
of  this  state  appeals  from  justice's  courts  could  only  be  taken 
to  the  county  courts,  and  not  to  the  circuit  courts,  an  appeal 
pending  in  the  county  court  was  removed  by  the  stipulation 
of  the  parties  to  the  circuit  court,  and  there  tried.  This 
court  held  in  Dykema/nv.  Buddy  3  Wis.,  640,  in  such  a  case, 
that  "the  order  of  the  county  court  changing  the  venue  in 
this  case  shows  on  its  face  that  it  was  made  by  consent  and 
not  in  conformity  with  the  statute,"  and  that  the  circuit  court 
had  no  jurisdiction  to  try  the  cause.  It  was  not  even  pre- 
tended that  the  circuit  court  had  jurisdiction  by  consent  to 
VoL.LIV-85 
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try  the  action  beoaose  it  had  original  jurisdiction  over  each 
subject  matters. 

In  Verbeck  v.  Verbedk^  6  Wis.,  159,  the  case  was  improperly 
certified  to  the  circuit  court  on  the  ground  that  the  title  to 
lands  would  come  in  question,  and  in  the  circuit  court  the 
plaintiff  proceeded  and  offered  his  evidence,  and  rested  his 
case,  without  any  objection  from  the  defendant,  and  then  the 
defendant  objected  to  any  further  proceedings  on  the  ground 
of  a  want  of  jurisdiction.  It  was  insisted  by  the  plaintiff 
that  the  trial  had  so  far  proceeded  by  consent,  which  gave  the 
court  jurisdiction.  Chief  Justice  Whiton,  in  delivering  the 
opinion  of  the  court,  said:  "The  circuit  court,  did  not  obtain 
jurisdiction  by  the  action  of  the  parties  and  the  justice;"  and 
then  disposed  of  the  reason  urged  here  in  favor  of  the  juris- 
diction of  the  circuit  court  to  try  the  action  as  an  original 
one:  "But  it  is  claimed  by  the  defendant  in  error  that,  as  the 
circuit  court  had  jurisdiction  of  the  subject  matter  of  the  suit, 
and  .as  the  appearance  of  the  parties  before  that  court  gave  it 
control  of  them,  the  court  was  correct  in  retaining  the  case, 
and  deciding  \i  on  Ua  merits.  This  argument  would  be  en- 
titled to  great  weight  did  it  not  involve  a  palpable  evasion 
of  the  stattUe.  That  has  prescribed  the  manner  in  which 
cases  which  are  commenced  before  justices  of  the  peace  shall 
be  taken  to  the  higher  courts,  and  we  cannot  sanction  a  pi*ac- 
tice  which  does  not  comply  with  it."  To  the  same  effect  are 
Miles  V,  Chamberlain,  17  Wis.,  446;  Cecil  v.  Barber,  3  Wis., 
297;  Watry  v.  Hiltgen,  16  Wis.,  516;  Chinnock  v.  Stevens, 
23  Wis.,  396. 

In  Latham  v.  Edgerton,  9  Cow.,  227,  a  prerequisite  to  an 
appeal  from  the  judgment  of  a  justice  to  the  common  pleas 
had  not  been  complied  with,  and  yet  the  return  was  made  and 
the  parties  appeared  and  proceeded  with  the  trial,  and  it  was 
tried  without  objection,  and  judgment  rendered  for  the 
plaintiff.    It  was  held  "  that,  although  the  parties  to  such 
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appeal  join  issue  and  go  to  trial  in  the  eoart  of  common  pleas, 
yet  the  court  does  not  by  that  means  acquire  jurisdiction;*' 
and  the  court  said  further  in  the  opinion:  "The  parties  are 
considered  as  having  a  standing  in  court  only  by  force  of  the 
appeal;  and  although  the  subject  matter  of  the  suit  be  one 
over  which  the  court  might  have  had  original  jurisdiction,  yet, 
having  been  bronght  there  by  appeal,  the  subsequent  acts  of 
the  parties  are  considered  as  compulsory,  and  not  as  intended 
to  confer  jurisdiction  upon  the  court/'  This  language  is 
strictly  applicable  to  this  case. 

In  Watts  V.  Tittahawaasee  Boom  Go.^  11  N.  W.  Rep.  (Mich), 
877,  a  stipulation  was  made  that  only  one  certain  question  was 
to  be  submitted  to  the  jury  under  special  instruction  of  the 
court,  and  that  "the  parties  should  have  the  same  right  of  re- 
view by  writ  of  error  or  otherwise  as  if  the  case  were  sub- 
mitted in  the  usual  manner,  leaving  it.  simply  a  question  of 
law;  "and  on  writ  of  error  to  the  supreme  court  on  the  judg^ 
ment  rendered  on  such  stipulation,  it  was  held  that  the  juris- 
diction of  the  court  could  not  be  abridged  by  stipulation,  and 
that  "  the  practice  the  parties  have  seen  proper  to  adopt  has 
resulted  in  a  mistrial,  and  the  case  must  go  back  to  be 
retried." 

Although  the  learned  counsel  on  both  sides  presented  very 
able  briefs  on  the  various  questions  arising  upon  the  trial  of 
the  cause,  and  this  question  is  barely  mentioned  in  the  brief 
of  the  learned  counsel  of  the  appellant,  without  the  citation  of 
any  authorities,  and  the  learned  counsel  of  the  respondent 
does  not  even  allude  to  it,  it  is  of  too  much  importance  to  be 
ignored  by  this  court,  and  the  practice  ought  not  to  be  en- 
couraged by  silence.  The  circuit  court  must  proceed  in  the 
hearing  of  appeals  from  judgments  of  justices  of  the  peace, 
where  the  plaintiff's  claim  and  the  judgment  are  less  than  $15, 
strictly  according  to  the  directions  of  the  statute,  or  the  pro- 
ceedings will  be  void.  The  case  must  be  heard  on  the  original 
papers,  and  the  return  of   the  justice  containing  all  the 
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material  evidence  and  his  rulings  in  the  action,  ^'  and  on  gir- 
ing  judgment  the  circuit  court  may  qfflrm  or  reverse  the 
judgment  of  the  conrt  below,  in  whole  or  in  part,  either  as  to 
damages  or  costs,  or  both,  as  to  any  or  all  parties,  and  for 
errors  of  law  or  fact"  "  To  the  copy  of  every  such  judgment, 
upon  an  appeal,  there  shall  be  annexed  the  return  upon  which 
it  was  heard,  which  shall  be  filed  with  the  clerk  of  the  court 
and  constitute  the  judgment  roll,"  etc  Sections  3767  and  3769, 
R  S.  On  this  appeal  the  circuit  court  disregarded  all  of  these 
provisions  of  the  statute,  and  tried  the  action,  which  was  in 
that  court  only  on  appeal,  as  an  original  action,  and  rendered 
a  judgment  unauthorized  in  such  a  case.  The  judgment  is 
void  for  the  want  of  jurisdiction  in  the  court  to  render  it,  and 
must  be  reversed. 

By  the  Court, — The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  for  further  proceedings 
according  to  law. 


Gk>DDABD  vs.   ThB  ChICAGO   &  NoRTHWESTEEN  RaILWAT 

Company, 

Fehruary  15 —March  14, 1882. 

Court  and  Jurt.    Question  of  negligence  improperly  aubmiUed. 

Defendaiit*8  fence  between  its  track  and  plaintilTe  pasture  was  swept  away 
hj  a  flood,  which  was  at  its  height  aboat  eight  days  before  plaintiff's 
horses  were  iigured  on  said  track.  During  the  three  days  immediately 
preceding  the  iiv)ury«  the  water  along  the  line  of  the  fence  had  fallen  at 
the  ratQ  of  nearly  eight  inches  each  day ;  and  at  the  time  of  the  ipjury  it 
had  not  subsided  so  as  to  leave  the  entire  line  of  the  fence  at  the  place  in 
question  uncovered.  The  jury  found  that  a  new  fence  might  have  been 
properly  and  reasonably  constructed  two  days  before  the  iiguiy.  Held, 
that  the  court  erred  in  submitting  to  them  the  question  whether  the 
defendant  company  was  negligent  in  neglecting  to  rebuild  the  fence. 
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APPEAL  from  the  Circuit  Court  for  La  CrosM  County, 

Action  for  the  killing  of  plaintiff's  horses  by  a  train  of  ears 
belonging  to  and  run  by  the  defendant  on  the  Green  Bay  & 
Minnesota  railroad.  The  complaint  alleges  that  the  horses 
had  strayed  upon  said  road  by  reason  of  the  failure  of  the 
Green  Bay  &  Minnesota  Bailway  Company,  and  of  the  de- 
fendant, to  build  and  maintain  good  and  sufficient  fences,  as 
by  law  required,  on  both  sides  of  said  railroad;  and  it  also 
alleges  negligence  in  running  the  train.  The  answer  de- 
nied negligence  on  the  part  of  the  company,  and  alleged  neg- 
ligence on  plaintiff's  part  There  was  a  verdict  for  the  plaintiff; 
a  new  trial  was  refused;  and  defendant  appealed  from  a  judg- 
ment on  the  verdict 

The  only  alleged  error  passed  upon  by  this  court  will  suffix 
ciently  appear  from  tl^e  opinion. 
Wm.  F.  VUaSy  for  the  appellant 

Betijamin  F.  Bryant^  for  the  respondent 

Cole,  C.  J.  Assuming,  as  we  shall  do  without  discussion, 
that  the  statute  imposed  upon  the  defendant  corporation  the 
duty  of  maintaining  a  proper  fence  along  the  road  where  the 
horses  escaped  onto  the  track,  we  still  think  there  was  no  suffi- 
cient evidence  showing  that  it  had  been  guilty  of  negligence 
in  the  discharge  of  that  duty.  It  is  an  admitted  fact  —  indeed, 
the  jury  so  find  —  that  there  had  once  been  a  sufficient  fence 
between  the  plaintiff's  land  and  the  railroad  track;  but  this 
fence  had  been  thrown  down  or  destroyed  by  the  nnusuid  flood 
which  occurred  in  June  of  the  season  the  horses  were  injured;. 
It  was  condusively  proven,  by  the  evidence  on  both  sides,  that 
the  high  water  flooded  all  of  the  low  lands  in  that  vicinity, 
especially  the  eastern  part  of  the  plaintiff's  enclosure,  where 
the  horses  were  being  depastured.  In  fact,  it  appeared  that 
the  water  was  so  high  as  to  completely  cover  the  fence  between 
that  enclosure  and  the  railroad  track  in  some  places.  As  a 
consequence,  the  fence  along  the  track  at   that  point  was 


Digitized  by  VjOOOK 


650         SUPREME  COURT  OF  WISCONSIN, 

Ooddard  m  The  Chicago  ft  Northwestern  R*7  Co. 

thrown  down  or  washed  awaj.  There  is  really  no  dispute 
about  these  facts.  It  is  not  claimed  that  the  defendant,  bjr 
the  exerci^  of  any  reasonable  care,  could  have  guarded  its 
fences  against  the -effects  of  such  an  extraordinary  flood.  But 
as  affecting  its  liability  one  question  was,  whether  it  had  neg- 
ligently omitted  to  repair  or  rebuild  the  fence  after  the  flood 
had  subsided.  This  seems  to  have  been  the  only  grouad  of 
negligence  which  was  relied  on,  upon  the  trial,  to  sustain  the 
action. 

In  answer  to  certain  questions  which  were  submitted  by  the 
circuit  court,  the  jury  found  that  the  flood  was  at  its  height 
about  eight  days  before  the  horses  were  injured,  and  that  at 
the  time  they  were  injured  the  flood  had  not  subsided  so  as  to 
leave  the  entire  line  of  the  fence  between  the  plaintiff's  land 
and  the  railroad  uncovered  by  water.  .  And  in  answer  to  the 
sixth  question  —  whether  a  fence  could  have  been  properly  and 
reasonably  constructed,  in  place  of  that  destroyed  by  the  flood, 
before  the  injury,  and  if  so  how  long  before, —  the  jury  said  : 
"Yes;  two  days.'*  The  horses  were  injured  some  time  dur- 
ing the  night  of  the  27tli  of  Juna  It  appears  from  the  evi- 
dence that  the  water  began  to  fall  June  20tb,  and  from  that 
day  to  to  the  28th,  both  days  inclusive,  had  fallen  four  feet  and 
nine  inches.  On  the  25th  it  fell  eight  inches;  on  the  26th, 
eight;  and  on  the  27th,  seven.  Now,  upon  these  undisputed 
facts,  and  in  view  of  the  finding  of  the  jury,  it  seems  to  us  im- 
possible to  impute  actionable  negligence  to  the  defendant  by 
reason  of  its  failure  to  rebuild  the  fence  before  the  accident 
happened. 

The  defendant,  of  course,  was  entitled  to  a  reasonable  time 
after  notice  of  the  destruction  of  the  fence,  and  after  the  water 
had  subsided,  to  rebuild  it  It  could  not  reasonably  be  ex- 
.pected  that  the  defendant  would  go  to  work,  to  replace  the 
fence  before  the  water  had  subsided  and  the  ground  had  be- 
come sufficiently  dry  to  sustain  the  posts.  It  was  conclusively 
shown  that  the  water  fell  nearly  two  feet  the  last  three  days 
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before  the  horses  escaped  from  the  enclosure  onto  the  track, 
and  then  it  had  not  receded  from  the  entire  line  of  the  divis- 
ion fence,  as  found  by  the  jnrj.  It  seems  to  us  the  court 
should,  as  a  matter  of  law,  have  held  that  there  was  not  suffi- 
cient evidence  of  negligence  on  the  part  of  the  defendant  to 
warrant  a  recoverj.  It  is  true,  in  the  charge  the  learned  cir- 
cuit court  directed  the  jury  tliat  whether  the  defendant  had 
failed  to  exercise  ordinary  care  and  diligence  In  rebuilding  the 
fence  must  be  determined  from  all  the  facts  and  circumstances 
surrounding  the  transaction,  and  that  the  defendant  would  not 
be  liable  unless  it  had  neglected  or  failed  to  rebuild  the  fence 
within  a  reasonable  time  after  notice  of  its  destruction.  In 
view  of  the  undisputed  facts,  the  court  should  have  held  that 
there  was  no  evidence  of  negligence  on  the  part  of  the  defend- 
ant which  should  be  submitted  to  the  jury. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  re- 
versed, and  a  new  trial  ordered. 


MooK  vs.  McKnight,  imp. 
Fd>ruary  16 —March  14, 1889. 

Joinder  of  Causes  of  Action. 

An  action  against  A.  and  6.,  who  are  husband  and  wife,  and  X.,  who  holds 
a  mortgage  of  land  from  6.,  to  have  a  prior  deed  from  A.  and  B.  to 
plaintiff,  absolute  on  its  face,  declared  a  mortgage,  to  have  a  subsequent 
recorded  deed  purporting  to  have  been  executed  by  plaintiff  to  B.,  con- 
veying to  her  the  same  land,  set  aside  as  a  forgery,  and  to  have  plaintiff  *s 
mortgage  foreclosed  against  all  the  defendants,  does  not  improperly 
unite  different  causes  of  action. 

APPEAL  from  the  Circuit  Court  for  TrempedUau  County. 

The  defendant  McKnight  appealed  from  an  order  overruling 
his  general  demurrer  to  the  complaint  The  substance  of  the 
complaint  is  stated  in  the  opinion. 
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For  the  appellant  there  was  a  brief  bjr  Ellia  dk  SoMuryj 
and  oral  argument  by  B.  W.  Jones. 

For  the  reepondent  there  was  a  brief  bj  Marshall  <&  Jenkins^ 
and  oral  argnmont  hj  Mr.  Marshall. 

Obton,  J.  The  statements  of  the  complaint,  so  far  as  neces- 
sary to  an  nnderstandiug  of  the  question  raised  on  this  appeal, 
are  substantially  as  follows:  On  the  24th  day  of  March,  1877, 
Samuel  Moon  was  indebted  to  the  plaintiff  in  tlie  sum  of 
$945.80,  to  become  duo  March  24, 1880,  and  to  secure  its  pay- 
ment the  said  Samuel  Moon  and  Adelia ,  Moon,  his  wife, 
executed  an  absolute  deed  of  the  premises  described  to  the 
plaintiff,  and  there  was  an  agreement  between  the  parties  that, 
upon  the  payment  of  the  debt  and  interest,  said  premises 
should  be  reconveyed.  Afterwards  an  absolute  deed  purport- 
ing to  have  been  executed  by  the  plaintiff  and  his  wife  to  the 
said  Adelia  Moon,  of  said  premises,  was  placed  upon  the  rec^ 
ord  of  deeds  of  the  county,  and  said  Adelia  Moon  executed  a 
mortgage  upon  said  premises  to  the  defendant  McKnight  to 
secure  a  loan  of  money  from  him  to  said  Samuel  Moon.  The 
plaintiff  and  wife,  or  either  of  them,  never  executed  or  acknowl- 
edged said  deed,  and  had  no  knowledge  of  the  same  except  by 
said  record,  and  said  deed  was  a  forgery.  The  prayer  is  to 
cancel  said  deed  and  remove  the  record  thereof,  and  for  fore- 
closure. The  defendant  McKnight  demurred  to  said  complaint 
on  the  ground  *^  that  several  causes  of  action  are  improperly 
united,  to  wit,  a  cause  of  action  for  the  foreclosure  of  a  mort- 
gage with  a  cause  of  action  to  set  aside  a  fraudulent  or  forged 
conveyance,"  and  the  demurrer  was  overruled  by  the  circuit 
court. 

Several  causes  of  action  may  be  united  in  the  same  com- 
plaint, ^^  where  they  arise  out  of  the  same  transaction  or 
transactions  connected  with  the  same  subject  of  action." 
Section  2647,  subd.  1,  R.  8.  All  of  the  defendants  are  inter- 
ested adversely  to  the  plaintiff  in  respect  to  the  same  matters, 
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and  therefore  necessary  parties.  The  defendant  McKnight  is 
a  snbsequent  moi*tgagee  and  a  proper  party,  and  he  is  espe- 
cially interested  in  the  question  of  the  validity  of  the  deed  to 
AdeliaMoon;  for  if  that  deed  is  ralid,  he  is  then  the  sole 
mortgagee,  and  if  invalid,  he  is  only  a  subsequent  or  junior 
mortgagee.  That  deed,  if  valid,  operated  to  discharge  the 
plaintiff's  mortgage,  so  that  this  complaint  is  virtually  to  can- 
cel a  discharge  of  the  plaintiff's  mortgage  on  the  ground  that 
it  is  a  forgery.  This  relief  is  essential,  and  a  prerequisite  to 
the  plaintiff's  right  of  foreclosure.  When  there  is  a  common 
liability  and  a  common  interest  in  the  property,  or  different 
claims  to  the  property,  in  the  defendants,  and  the  subjects 
may  be  joined  without  inconvenience,  they  may  be  joined  in 
one  suit.  Story,  Eq.  PL,  §  583.  A  deed  may  be  declared  a 
mortgage,  and  the  mortgage  foreclosed,  in  the  same  action. 
Yates  V.  YateSj  21  Wis.,  473.  Where  the  prayers  are  all 
consistent  with  each  other,  the  matters  may  be  joined.  Hunr- 
gerfard  v.  Cvshiri'g^  8  Wis.,  332.  The  defendant  in  a  mortgage 
foreclosure,  claiming  that  a  trust  deed  of  the  premises  executed 
to  a  third  person  is  prior  to  the  mortgage  in  suit,  has  a  right  to 
have  that  question  determined  in  the  action,  and  for  that  pur- 
pose to  have  the  grantee  in  such  deed  made  a  defendant. 
Baass  v.  Railway  Co.,  39  Wis.,  296.  The  plaintiff  might 
have  brought  three  actions:  (1)  to  have  the  first  deed  declared 
a  mortgage;  (2)  to  have  the  second  deed  declared  void  because 
a  forgery,  and  to  have  it  cancelled;  (3)  to  foreclose  the  mort- 
gage. In  all  of  these  suits  all  of  these  defendants  would 
be  directly  interested  and  necessary  parties.  The  defendants 
might  well  complain  of  such  a  multiplicity  of  actions,  and  the 
consequent  costs,  when  dl  these  three  objects  so  connected 
together  and  dependent  upon  each  other,  and  all  necessary  to 
the  final  relief  of  foreclosure,  may  be  obtained  as  well  in  one 
suit  It  is  one  of  the  main  principles  of  equitable  relief,  to 
prevent  a  multiplicity  of  actions.    Story's  Eq.  PI.,  §  287.    We 
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have  said  more  than  necessary  to  sustain  the  mling  of  the 
circuit  conrt. 

By  the  Court —  The  order  of  the  circuit  court  is  affirmed, 
and  the  cause  remanded  for  further  proceedings  according  to 
equity. 


Houghton  vs.  Milbubn  and  wife. 
January  11-- April  5, 1882. 

Practicb.     (1)  Motion  virtuaUy  disposed  of, 

Ck>NTBACT8.    (2:1)  Covenant  to  maintain  third  person,  construed.    (2:2) 

Moneys  paid  in  consideration  thereof ^  not  a  trust  fund:    (2:3)  Who 

may  sue  on  such  covenant. 
Married  Woman.    (S)  Joint  covenant  with  her  husband:  separate  estate, 

1.  An  order  confirming  a  referee^s  report  is  in  effect  a  denial  of  a  motion  to 

set  the  report  aside. 

2.  An  agrreement  between  A.  H.  of  the  one  part,  and  P.  H.,  his  wife,  and 

the  defendants  of  the  other  part,  after  reciting  the  permanent  separation 
of  A.  H.  and  P.  H.,  contains  a  covenant  by  A.  H.  with  the  second  party 
that  he  will  permit  P.  H.  to  reside  in  sach  place  and  family  as  she  may 
from  time  to  time  choose;  that  he  will,  at  the  ensealing  and  deliveiy  of 
said  agreement,  pay  to  defendants  91,000,  '*  in  full  for  the  support 
and  maintenance  "  of  P.  H.,  **  for  her  sole  use  and  benefit  forever; " 
that  not  more  of  said  sum  than  $125  shall  be  paid  or  expended  by  de- 
fendants to  or  for  the  use  of  P.  H.  in  any  one  year,  except  in  case  of 
sickness,  etc;  and  that  "all  sums  on  hand  and  unexpended  shall  be 
kept  on  interest  for  the  purpose  of  accumulating  a  capital  for  such  use 
as  is  hereinbefore  provided.**  The  agreement  then  contains  a  covenant 
by  the  second  party  to  **  accept  and  take  the  said  sum  of  91,000  in  full 
satisfaction  for  the  said  P.  H.*8  support  and  maintenance,**  and  also  a 
covenant  by  defendants  to  indemnify  A.  H.  against  all  claims  of  P.  H. 
for  dower,  etc.,  and  against  her  debts.    Held, 

(1)  That  P.  H.  (or  her  guardian  for  her,  after  his  appointment)  was 
at  liberty,  as  against  defendants,  to  select  her  place  of  residence,  and 
defendants  are  bound  to  pay  for  her  maintenance  at  such  place  to  the 
extent  provided  in  the  agreement 
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(2)  That  the  defendants  do  not  hold  the  91,000  a3  a  trast  fund, 
chargeable  only  in  equity,  but  are  liable  in  an  action  at  law  upon  their 
covenant  for  the  maintenance  of  P.  H. 

(8)  That  under  the  well  settled  law  of  this  state,  such  action  upon  de- 
fendants* covenant  may  be  brought  by  any  person  who  has  furnished  P. 
H.  with  maintenance,  so  far  as  the  same  was  not  furnished  gratuitously. 
8.  Where  a  certain  sum  of  money  was  paid  to  a  husband  and  wife,  and  in 
consideration  thereof  they  covenanted  to  support  and  maintain  one  X. 
during  the  remainder  of  her  natural  life:  Held,  that  the  wife's  interest 
in  the  sum  so  paid  is  her  separate  estate,  and  she  is  liable  upon  the  cov- 
enant as  well  as  her  husband. 

APPEAL  from  the  Circuit  Court  for  Trempealeau  County. 

Aaron  Houghton  and  Polly,  his  wife,  having  separated,  and 
having  mutually  agreed  that  such  separation  should  be  per- 
manent, an  agreement  under  seal  was  entered  into  between 
Aaron,  of  the  one  part,  and  Polly  and  the  defendants,  of  the 
other  part,  providing  for  the  separate  maintenance  of  Polly. 
The  defendants  are  husband  and  wife.  Mrs.  Milbum  is  the 
daughter,  and  the  plaintiff  is  the  son,  of  Aaron  and  Polly.  The 
agreement  bears  date  May  29,  1875.  It  recites  the  separation 
of  Aaron  and  Polly,  and  contains  the  following  covenants: 
"Now,  therefore,  the  safd  party  of  the  first  part,  in  considera- 
tion of  the  premises  and  in  pursuance  thei*eof,  doth  hereby 
covenant,  promise  and  agree  to  and  with  the  said  William 
Milbum  and  Caroline  S.  Milbum  and  Polly  Houghton,  his 
wife,  that  he  shall  and  will  allow  and  permit  his  said  wife  to 
reside  and  be  in  such  place  or  places,  and  in  such  family  and 
families,  as  she  may  from  time  to  time  choose  or  think  fit  to  do; 
and  that  he  shall  not,  nor  will  at  any  time,  sue,  molest,  disturb 
or  trouble  any  person  whomsoever  for  receiving,  entertaining  or 
harboring  her.  And  that  he  will  not  claim  or  demand  any  of 
her  jewels,  money,  plate,  clothing,  household  goods  or  furni- 
ture, which  the  said  Polly  Houghton  hath  in  her  power,  cus- 
tody or  possession,  or  which  she  shall  or  may  at  any  time 
hereafter  have,  or  which  shall  be  delivered  or  given  to  her,  or 
that  she  may  otherwise  acquire.    And  further,  that  the  said 
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party  of  the  first  part  shall,  at  or  before  the  ensealing  and  de- 
livery hereof,  pay  or  cause  to  be  paid  to  the  said  William 
Milburn,  and  Caroline  8.  MUbum  the  sum  of  $1,000^  in  full 
for  the  support  and  maintenance  of  his  wife,  for  her  sole  use 
and  benefit  forever.  And  that  not  more  of  the  said  sum  than 
$125  shall  be  paid,  laid  out  or  expended  by  the  said  Williain 
Milburn  and  Caroline  S,  Milburn  to  or  for  the  use  of  the 
said  Polly  Houghton  in  any  one  year,  unless  it  be  in  case  of 
sickness  or  other  pressing  necessity,  in  which  case  a  sufficiency 
may  be  used  to  relieve  waut  and  make  her  comfortable.  And 
all  sums  on  hand  and  unexpended  shall  be  kept  at  interest  for 
the  purpose  of  accumulating  a  capital  for  such  use  as  is  here- 
inbefore provided.  And  the  said  William  Milbur'n  and  Car- 
oline S.  Milburn  and  Polly  Houghton  do  hereby  agree  to 
accept  and  take,  and  do  hereby  accept  and  take,  the  said  sura 
of  $1,000  in  full  satisfaction  for  the  said  Polly  Houghton's 
support  and  maintenance,  whether  in  sickness  or  in  health." 

The  instrument  contains  covenants  of  the  defendants  to 
idemnify  Aaron  Houghton  against  all  claims  of  said  Polly 
Houghton,  whether  for  dower  or  otherwise,  and  against  her 
debts.  In  January,  1866,  Aaron  and  Polly  were,  by  the  judg- 
ment of  the  circuit  court,  duly  divorced  from  the  bonds  of 
matrimony.  The  $1,000  mentioned  in  the  above  contract  was 
paid  by  Aaron  to  the  defendants.  From  the  time  said  contract 
was  made  until  January,  1879,  Mrs.  Houghton  resided  portions 
of  the  time  with  the  defendants  and  portions  of  the  time  with 
her  other  children,  including  the  plaintiff.  She  first  went  to 
the  defendants'  to  reside  in  May,  1878.  Since  January,  1879, 
she  has  resided  constantly  with  the  plaintiff.  This  action  was 
brought  by  the  plaintiff  against  William  and  Caroline  S,  Mil- 
bum  to  recover  compensation  for  her  maintenance  during  the 
times  she  resided  with  the  plaintiff.  The  complaint  states  the 
expenditures  of  the  plaintiff  for  the  maintenance  of  Mrs. 
Houghton,  and  claims  to  recover  the  same  under  and  by  vir- 
tue of  the  covenants  in  the  aforesaid  instrument     The  answer 
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of  the  defeDdants  alleges  that  thej  accepted  the  $1,000,  to  be 
applied  bj  them  as  trnfttees  to  the  separate  support  of  Mrs. 
HonghtoD,  accordiog  to  the  conditions  of  such  contract,  and 
denies  that  thcj  agreed  to  support  her.  The  cans^  was  tried 
before  a  referee,  who  in  doe  time  made  and  filed  his  report. 
The  plaintiff  moved  the  conrt  to  set  aside  the  report,  and 
the  defendants  moved  for  jndgment  npon  it.  The  motions 
were  argued  together.  The  court  made  an  order  modifying 
the  report  in  certain  particulars,  and  confirming  it  as  modified, 
and  ordered  judgment  for  the  defendants.  Tlie  plaintiff  ap- 
pealed from  the  judgment  entered  pursuant  to  such  order. 
The  grounds  of  the  judgment  are  stated  in  the  opinion. 

For  the  appellant,  there  was  a  brief  by  Button  Brothers^  and 
oral  argument  by  TT.  jP.  Vilas. 

Edwin  White  Moorey  for  the  respondents,  argued,  among 
other  things,  that  the  instrument  providing  for  the  separate 
maintenance  of  Polly  Houghton  bound  the  respondents  sim- 
ply as  trustees  of  the  fund  therein  mentioned  and  placed  in 
their  hands,  and  they  could  only  be  reached  by  an  action  in 
equity  to  require  them  to  perform  the  duties  of  the  trust  as  laid 
down  in  the  instrument.  The  only  engagements  made  therein 
by  them  were  to  indemnify  Aaron  Houghton  against  the  debts 
of  Polly  Houghton,  and  to  procure  release  of  dower,  etc.,  from 
her  as  desired  by  AaronHoughton.  This  contract  of  the  trustee 
to  indemnify  the  husband  against  debts  on  account  of  the 
wife  was  long  considered  indispensable  to  the  validity  of  a 
contract  by  the  husband  for  the  separate  maintenance  of  the 
wife.  It  was  supposed  that  a  contract  between  the  husband 
and  wife  directly,  for  such  a  purpose,  would  not  be  binding, 
and  consequently  a  third  person  was  introduced,  with  whom 
the  husband  contracted  as  trustee  in  behalf  of  the  wife.  In 
order  to  furnish  a  consideration  from  the  trustee  for  the  con- 
tract of  the  husband,  he  made  this  contract  of  indemnity.  The 
third  person  is  invariably  spoken  of  as  trustee,  and  the  wife  as 
cesPin  que  trust.     The  instrument  in  this  case  is  of  similar 
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form,  and  for  the  same  purpose  as  those  referred  to  and  used 
in  England  in  all  such  cases.  Baynon  v.  Batley^  8  Brng., 
256;  Jee  v.  ThurloWy  2  B.  &  C,  647;  Rolette  v.  Relate,  1 
Pin.,  370.*  It  was  afterwards  held,  however,  that  such  trustee 
was  not  necessary  to  the  validity  of  the  contract,  that  the  hus- 
band might  contract  directly  with  his  wife  for  her  separate 
support,  and  would  in  such  case  be  regarded  as  trustee  of  the 
sum  to  be  paid  for  the  benefit  of  the  wife,  and  that  the  trnst 
thus  created  would  be  enforced  in  equity.  Such  a  contract 
was,  how'ever,  still  exclusively  the  subject  of  equity  jurisdic- 
tion. Cord's  Legal  &  Eq.  Rights  of  M.  W.,  sees.  120-130; 
Story's  Eq.  Jur.,  sec  1248;  Reeve's  Dom.  Rel.,  104;  Tyler  on 
Inf.  &  Co  v.,  sec  340.  The  agreement  to  indemnify  Aaron 
Houghton  can  be  of  no  avail  to  the  appellant.  He  does  not 
claim  by  any  privity  with  Aaron  Houghton,  and  all  the  liabil- 
ity claimed  by  him  has  been  incurred  since  the  divorce,  which, 
of  course,  relieved  Aaron  Houghton  from  all  liability  for  such 
debts.  No  action  at  law  to  charge  the  respondents  personally 
can  be  maintained  upon  an  account  made  with  the  cesUii  que 
trust.  Even  if  the  fund  were  liable  for  the  debt,  a  valid  claim, 
if  not  a  judgment,  against  Polly  Honghton  must  first  be  shown, 
and  resort  must  then  be  had  to  a  court  of  equity  to  have  a  por- 
tion of  the  fund  applied  to  its  payment  If  the  trustees  were 
to  be  held  liable  individually  to  this  creditor  for  a  fixed  sura 
independent  of  the  amount  of  the  fund  in  their  hands,  they 
might  also  be  held  liable  to  others,  and  so,  instead  of  being 
simply  held  to  a  proper  use  of  the  money  placed  in  their  hands 
as  trustees,  they  would  become  personally  involved  to  an  indefi- 
nite amount,  while  the  funds  held  in  trust  would  be  wholly 
lost  sight  of. 

The  following  opinion  was  filed  February  7, 1882: 

Lyon,  J.  I.  A  question  of  practice  will  first  be  disposed 
of.  The  court  did  not,  in  express  terms,  deny  plaintiff's 
motion  to  set  aside  the  report  of  the  referee;  and  it  is  claimed 
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that  the  omission  is  fatal  to  the  judgment  Fairbank  v. 
Newton^  46  Wis.,  644,  is  cited  to  support  this  position.  Tlie 
precise  point  decided  in  that  case  is,  that  confirmation  of  the 
report  of  the  referee  must  precede  a  jndgment  entered  pur- 
suant to  such  report,  or  the  judgment  cannot  be  upheld.  In 
this  case  the  report  as  modified  was  confirmed  by  the  court. 
In  substance  and  effect  such  confirmation  was  a  denial  of  the 
motion  to  set  the  report  aside.  It  was  so  held  in  Lemke  v. 
Daeglhig^  52  Wis.,  498.    The  cases  are  not  distinguishable. 

II.  The  judgment  of  the  circuit  court  is  based  upon  two 
propositions  found  by  the  court,  to  wit:  -firat^  that  the  defend- 
ants were  ready  and  willing  to  furnish  Mrs.  Houghton  suit- 
able  and  proper  maintenance  at  their  home,  and  were  not 
bound  by  their  coj^enant  to  furnish  it  elsewhere;  and  second^ 
that  the  expenses  incurred  by  the  plaintiff  for  the  mainte- 
nance of  his  mother  were  incurred  gratuitously.  If  either  of 
these  findings  is  correct,  the  judgment  should  not  be  dis- 
turbed. 

1.  The  contract  of  May  29,  1876,  fairly  construed,  wo  think, 
gives  Mi*s.  Houghton  the  right  to  reside  where  she  pleases, 
and  to  charge  the  defendants  to  the  extent  of  $125  per 
annum  for  her  maintenance,  and  in  cAse  of  her  sickness  or 
other  pressing  necessity  for  a  larger  sum.  By  the  terms  of 
that  instrument  Aaron  Houghton  covenanted  that  his  wife 
should  have  the  right  to  choose  her  own  residence  at  her 
pleasure,  and  no  right  is  reserved  therein  to  the  defendants  to 
control  her  in  that  behali  In  fact,  according  to  the  testimony 
of  the  defendant  husband,  Mrs.  Houghton  did  not  reside  with 
the  defendants  for  three  years  after  the  contract  was  made,  but 
daring  that  time  resided  with  her  other  children,  and  the  de- 
fendants paid  for  her  maintenance  daring  that  time  without 
objection  on  their  part.  This  shows  that  they  understood  the 
oontract  as  we  think  it  should  be  interpreted.  We  conclude, 
therefore,  that  the  first  finding  above  stated  cannot  be  ^  sus- 
tained. 
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2.  It  appears  that  in  1878  the  plaintiff  was  dalj  appointed 
guardian  of  the  person  of  his  mother;  also  that  she  is  very 
aged  and  infirm.  If  her  intellect  is  so  enfeebled  that  she  can- 
not make  intelligent  choice  of  her  residence,  it  would  seem 
that  her  gnardian  may  choose  for  her.  The  proof  is  quite 
satisfactory  that  both  herself  and  her  guardian  were  desirous 
that  she  should  live  with  the  plaintiff;  at  least,  from  and  after 
January,  1879,  when  she  went  there  the  last  time. 

There  is  suflScient  evidence  to  support  the  finding  that  the 
plaintiff  maintained  Mrs.  Honghton  gratuitously  up  to  Janu- 
ary, 1879.  The  testimony  is  conflicting  on  the  subject,  and 
quite  evenly  balanced.  In  such  a  case  the  rule  is  that  the 
finding  must  stand.  But  in  respect  to  the  plaintiff's  expendi- 
tures in  that  behalf  after  January,  1879,  there  is  no  conflict 
in  the  testimony.  The  defendant  husband  admits  in  his  testi- 
mony that  in  that  month  the  plaintiff  made  claim  upon  the 
defendants  for  the  maintenance  of  his  mother  at  the  rate  of 
$125  per  annum.  There  is  no  foundation,  therefore,  for  the 
finding  that  the  plaintiff  supported  her  gratuitously,  so  far  as 
the  expenses  of  her  maintenance  after  that  date  are  concerned. 
To  that  extent  the  finding  cannot  be  upheld. 

III.  It  is  argued  by  the  learned  counsel  for  the  defendants 
that  this  aclion  at  law  cannot  be  maintained  by  the  plaintiff  to 
recover  for  the  support  of  Mrs.  Houghton ;  that  if  he  has  any 
remedy,  it  is  in  equity  only.  The  argument  is  founded  upon 
the  assumption  that  the  $1,000  paid  to  the  defendants  by 
Aaron  Houghton,  pursuant  to  the  contract  of  May  29,  1875, 
is  a  trust  fund  in  their  hands,  of  which  Mrs.  Houghton  is  the 
beneficiary;  and  that  this  action  was  brought  to  charge  that 
fund. 

Granting  the  soundness  of  the  premises,  there  would  be 
great  force  in  the  argument.  But  we  do  not  think  that  the 
$1,000  is  a  trust  fund  in  the  hands  of  the  defendants.  They  ex^ 
pressly  accepted  it  in  full  satisfaction  for  the  support  and 
maintenance  of  Mrs.  Houghton.    There  is  nothing  in  the  con- 
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tract  that  looks  like  a  trust  except  the  danee  requiring  the 
unexpended  money  to  be  kept  on  interest  for  the  purpose  of 
increasing  the  amount  so  paid  to  the  defendants  for  the  benefit 
of  Mrs.  Houghton.  It  is  reasonable  to  believe  that  this  clause 
was  inserted  as  a  security  or  guaranty  that  the  fund  should 
not  be  squandered,  but  tHat  it  and  the  accumulated  interest 
should  be  safely  kept  for  the  uses  and  purposes  intended. 
Had  the  parties  intended  to  create  a  trust,  very  different  Ian- 
guage  would  have  been  employed.  We  think  the  money 
belongs  absolutely  to  the  defendant.  Had  Mrs.  Houghton 
died  after  the  contract  was  made,  and  before  the  defendants  had 
expended  a  dollar  of  it,  neither  Aaron  Houghton  nor  the  heirs 
of  Mrs.  Houghton  could  have  recovered  the  money  of  the  de- 
fendant. The  money  was  paid  absolutely  and  unconditionally 
to  them,  and  it  thereby  became  absolutely  and  uncondition- 
ally their  money.  The  consideration  for  such  payment  was 
their  agreement  to  support  and  maintain  Mrs.  Houghton.  An 
action  may  be  maintained  in  a  proper  case  for  a  breach  of 
such  agreement,  at  not  to  charge  the  defendants  as  trustees^ 
in  respect  to  the  money  paid  them  as  the  consideration  for 
their  agreement. 

The  rule  is  thoroughly  established  in  this  state  and  elsewhefiB) 
that  when  one  person,  for  a  valuable  consideration,  engages 
with  another  to  pay  money  to  or  do  any  other  act  for  the  ben- 
efit of  a  third  person,  tlie  latter  may  maintain  an  action  against 
such  promissor  for  a  breach  of  his  engagement.  Eod^on,  v. 
Carter,  3  Pin.,  212;  Cott^ill  v.  Stevens,  10  Wis.,  422;  Cook 
'v.  Barrett,  15  Wis.,  596;  Eimhall  v.  Noyes,  17  Wis.,  695; 
Putney  v.  Famham,  27  Wis.,  187.  This  rule  applies  ^  well 
to  covenants  under  seal  as  to  simple  conti-acts.  McDowell  v. 
Laev,  36  Wis.,  171;  Bassett  v.  Eughes,  43  Wis.,  319. 

The  covenant  of  the  defendants,  contained  in  the  instrument 
of  May  29,  1875,  is,  in  substance  and  legal  effect,  a  covenant 
to  pay  to  any  person  with  whom  Mrs.  Houghton  chooses  to 
Vol.  LIV— 86 
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reside,  the  expenses  incurred  by  sncb  person  for  her  mainte- 
nance, within  the  limitation  of  the  contract,  which  is  $125 
per  annumj  nnless,  in  case  of  her  sickness  or  other  pressing 
.  necessity,  more  shall  be  required.  We  think  the  plaintiff  is 
within  the  rnle  above  stated  in  respect  to  the  expenses  in- 
curred by  him  for  her  support  after  January,  1879,  and  may 
maintain  this  action  therefor.  Of  course  he  cannot  recover 
expenses  gratuitously  incuri-ed.  Neither  can  he  recover  more 
than  at  the  rate  of  $125  per  annum  unless  he  proves  the  facts 
■which,  under  the  contract,  justify  and  require  a  larger  expen- 
-diture.  The  testimony  preserved  in  the  bill  of  exceptions 
-does  not  satisfactorily  show  that  such  facts  existed  after  Jan- 
uary, 1879. 

The  referee  found  the  aggregate  amount  of  all  the  expenses 
incurred  by  the  plaintiff  on  account  of  his  mother's  mainte- 
nance, but  not  of  the  portion  thereof  incurred  after  January, 
1879.  We  are  unable  to  determine  such  portion  from  the 
testimony.  A  new  trial  must  therefore  be  ordered.  This  is  a 
-controversy  between  a  brother  and  a  sister  and  her  husband,  over 
the  cost  of  the  food  which  their  aged  mother  eats,  the  garments 
which  she  wears,  and  the  medicines  which  her  infirmities 
require.  It  banishes  the  daughter  from  her  mother's  presence 
and  society,  and  deprives  the  latter  of  those  kindly  offices 
which  a  daughter  can  best  bestow.  It  plants  the  seeds  of  bitter- 
ness and  hate  in  the  family,  and  banishes  sympathy  and  love, 
it  is  an  unseemly  controversy,  and  ought  to  be  ended  at  once. 
No  doubt  the  parties  regret  that  it  exists,  and  would  gladly 
terminate  it  and  resume  their  former  pleasant  fraternal  rela- 
tion^ We  shall  be  pardoned  for  earnestly  counselling  them 
to  do  so,  and  to  that  end  to  make  mutual  concessions,  and,  if 
necessary,  to  avail  themselves  of  the  aid  and  advice  of  discreet 
mutual  friends. 

By  the  Court. — The  judgment  of  the  circuit  court  is  re- 
<versed,  and  the  cause  will  be  remanded  for  a  new  trial 
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Upon  a  motion  for  a  rehearing  there  were  briefs,  by  BuU 
ton,  Brothers  for  the  appellant,  and  by  Edwin  White  Moore 
for  the  respondents. 

For  the  respondents  it  was  argued  that  Caroline  S.  Mil- 
ium is  and  was  a  nnarried  woman  and  not  liable  on  the  con- 
tract. Manhattan  B.  <£•  M.  Go.  v.  Thompson^  58  N.  T.,  80; 
Bobinson  v.  Rivers^  9  Abb.  Pr.  (N.  S.),  144;  Nash  v.  MitcheUj 
71  K  T.,  199;  McVey  v.  Cantrell,  70  id.,  297;  HuyUr  v. 
Atwood,  26  N.  J.  Eq.,  504;  Eeath  v.  Van  Cott,  9  Wis.,  616; 
YaU'o.  Dederer,  18  K  T.,  265;  Todd  v.  Lee,  16  Wis.,  368; 
Wells  on  Mar.  Women,  sec  316;  Harshberger  v.  Alger,  81 
Gratt,  52  ;  0^ Daily  v.  Morris,  31  Ind.,  Ill ;  Batik  v.  Partee, 
99  U.  S.,325;  Whitworthv.  Carter,  43  Miss:,  61;  Barnum  v. 
Young,  10  Neb.,  309;  Maguirev,  Maguire,  3  Mo.  App.,  458; 
Hansee  v.  De  Witt,  63  Barb.,  63;  Pippen  v.  Wesson,  74  N. 
C,  437;  StUlwell  v.  Adams,  29  Ark.,  346;  West  v.  Laraway, 
28  Mich.,  464;  Neefv.  Redmon,  12  Eeporter,  434.  This  con- 
tract cannot  be  held  to  be  for  her  benefit,  nor  has  it  any  con- 
nection with  her  separate  property.  Being  signed  by  husband 
and  wife,  it  is  the  contract  of  the  husband  alone.  Shartzer 
V.  Love,  40  Oal.,  93;  Swasey  v.  Antram,  24  Ohio  St.,  87.    * 

The  motion  was  disposed  of  by  the  following  opinion  filed 
April  6,  1882: 

Lyon,  J.  The  judgment  in  this  action,  for  the  defendants, 
was  reversed  as  to  both  of  them.  The  defendant  Caroline 
S.  now  moves  for  a  rehearing  of  the  cause,  on  the  ground 
that  she  was  a  married  woman  when  the  contract  which  is  the 
basis  of  the  judgment  ^as  entered  into,  and  hence  that  she  is 
not  bound  by  it.  This  point  was  made  in  the  brief  of  coun- 
sel for  the  defendants,  but  was  not  argued,  and  it  was  not  no- 
ticed in  the  opinion  reversing  the  judgment 

In  Dayton  v.  Walsh,  47  Wis.,  113,  it  was  held  that  a  mar- 
ried woman,  having  no  separate  estate,  might  purchase  a  farm 
of  some  person  other  than  her  husband,  entirely  on  credit,  and 
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the  farm  and  proceeds  thereof  would  constitnte  her  separate 
property. 

In  Conway  v.  Smithy  13  Wis.,  125,  it  was  held  that  a  mar- 
ried woman  is  liable  in  aolions  at  law  on  her  contracts  relating 
to  her  separate  estate,  neoessarj  or  convenient  to  its  enjoy- 
ment By  chapter  155,  Laws  of  1872,  the  earnings  of  a  mar- 
ried woman,  except  for  labor  performed  for  her  husband,  are 
declared  to  be  her  separate  property.     R  S.,  p.  660,  sec.  2343. 

It  was  held  in  Meyers  v.  Bahte,  46  Wis.,  656,  that  since  the 
enactment  of  that  statute  a  married  woman  may  carry  on  bnei- 
ness  in  her  own  name  and  for  her  own  benefit,  and  may  make 
valid  contracts  in  respect  thereto,  which  may  be  enforced  at 
law  in  actions  against  her.  See  also  Krouekop  v.  ShontSy  51 
Wis.,  204. 

The  principles  of  the  above  cases  apply  to  this  case.  The 
one-half  interest  of  Mrs.  JHUbum  in  the  $1,000  which  she  and 
her  husband  received  from  her  father  for  the  future  main- 
tenance of  her  mother,  constituted  her  separate  estate,  the 
same  as  a  stock  of  goods,  or  a  farm  purchased  by  her  on  credit, 
would  be  separate  estate.  The  money  came  from  a  source 
o^her  than  her  husband  ;  and  it  is  not  perceived  how  the  cir- 
cumstance that  her  husband  had  a  joint  interest  with  her  in  the 
money  can  affect  her  liability.  Her  interest  in  the  money  be- 
ing her  separate  estate,  it  follows  that  an  action  at  law  may 
be  maintained  against  her,  jointly  with  her  husband,  on  their 
covenant  to  support  her  mother.  This  action  is  based  upon  that 
covenant,  and  we  hold  that  it  may  be  maintained  against  her 
as  well  as  against  her  husband. 

By  the  Court. — The  motion  for  a  rehearing  is  denied. 
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RuMBAY  VS.  MoCuLLOOH,  Garnishee,  etc. 

March  li—Apra  S,  1882. 

6arki8hment:  Qbneral  Assignment.  (1)  Res  a^jodicata  by  9uU  againH 
principal  debtw.  (2)  Substitution  of  debtor.  (3^  4)  General  osaiffH' 
tnenlf  defective  as  against  creditors^  valid  as  between  parties.  Power 
of  one  partner  as  to  partnership  property,  (5)  Validiiy  of  subsequeni 
assignment  by  one  partner  to  cure  d^ed  in  first. 

1.  It  is  res  adjudicata  by  the  finding  and  judgment  in  the  action  of  this 
plaintiff  against  the  principal  debtors,  constituting  the  firm  of  G.  P.  ft 
€o.,  that  said  firm  are  liable  to  pay  the  former  indebtedness  of  the  firm 
of  P.,  H.  &  Co.  to  said  plaintiff;  and,  in  this  action  against  the  general 
assignee  of  G.  P.  &  Co.,  plaintiff  may  impeach  the  validity  of  the  as- 
signment, but  not  on  the  ground  that  he  is  a  creditor  of  the  earlier  firm. 

[2.  Quofre,  whether  plaintiff,  after  availing  himself  of  the  agreement  of  G. 
P.  &  Co.  to  pay  the  debts  of  P.,  H.  &  Co.,  can  hold  for  such  debts  <»ie 
of  the  last  named  firm,  not  included  in  the  new  firm.] 

B.  A  general  assignment  for  the  benefit  of  creditors,  inoperative  as  against 
creditors  from  a  defect  in  the  justification  of  the  sureties  on  the  assignee's 
bond  (Smith  v.  McCuUoch,  42  Wis.,  564),  held  valid  as  between  the  par- 
ties thereto,  to  pass  the  property  to  the  assignee,  in  trust. 

4.  One  of  two  partners,  with  the  consent  of  the  other,  may  convey  real  estate 

of  the  firm  by  an  assignment  under  seal,  in  the  name  of  the  firm. 

5.  An  assignment  with  defective  justification  of  the  sureties  was  of  partner- 

ship property,  executed  by  both  partners ;  the  firm  was  insolvent,  and 
went  out  of  business;  and  one  partner  left  the  state,  and  went  to  reside 
in  Canada.  Afterwards  the  other  partner,  without  the  knowledge  of 
such  non-resident,  executed  in  the  firm  name  a  second  assignment  of  the 
same  property  to  the  same  assignee;  and  this  was  in  all  respects  regu- 
lar, and  was  (like  the  first)  without  preference,  and  was  made  to  correct 
the  defect  in  the  first  There  had  been  no  reconveyance  by  the  assignee, 
and  no  rights  had  intervened.  Held,  that  the  assignment  was  valid  for 
all  purposes. 

APPEAL  from  tlie  Circnit  Ooort  for  Porktge  Oonnty. 

In  October,  1878.  the  plaintiff  recovered  a  judgment  against 
the  defendants  Park  and  Bigler  on  an  indebtedness  dne  him 
from  the  firm  of  Parks,  Homsted  &  Co.,  which  firm  consisted 
of  said  defendants  and  one  Homsted.    At  the  time  of  the 
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commencement  of  the  action,  in  September,  1877,  the  respond- 
ent McOulloch  was  summoned  as  garnishee  of  Parks  and  Big- 
ler,  and  the  trial  of  the  issue  on  his  liability  as  snch  garnishee, 
in  November,  1879,  resulted  in  a  judgment  in  his  favor.  From 
that  judgment  the  plaintiff  appealed.  Other  facts  will  suffi- 
ciently appear  from  the  opinion. 

C.  W.  FeUceVy  for  the  appellant 

For  the  respondent  there  were  briefs  by  Jones  dk  Sanborn^ 
and  oral  argument  by  D,  Lloyd  Jones. 

Orton,  J.  The  main  action  in  which  the  garnishee  proceed- 
ings were  instituted  was  not  against  Parks,  Homsted  &  Co., 
and  Homsted  was  not  made  a  party  thereto.  It  was  in  form, 
so  far  as  the  title  was  concerned,  against  Cteorge  Parks  and  J. 
H.  Bigler.  The  averments  of  the  complaint,  so  far  as  mate- 
rial to  the  present  inquiry,  were,  that  George  Parks  and  J.  H. 
Bigler  agreed  to  pay  all  of  the  debts  of  Parks,  Homsted  &  Co., 
in  consideration  of  the  retirement  of  Homsted  from  the  firm, 
and  their  retention  of  all  of  the  property  and  assets  of  the  old 
firm,  and  that  the  note  in  suit  was  one  of  the  debts  which  they 
agreed  to  pay;  that  George  Parks  and  J.  H.  Bigler  continued 
the  business  of  the  old  firm,  and  became  and  continued  part- 
ners under  the  firm  name  of  George  Parks  &  Co.;  and  that 
they  retained  all  of  the  property  and  assets  of  the  firm  of 
Parks,  Homsted  &  Co.  These  averments,  taken  together,  sub- 
stantially charge  the  firm  of  George  Parks  &  Co.  with  the  lia- 
bility to  pay  this  note  of  Parks,  Homsted  &  Co.  by  virtue  of 
said  agreement  Parks  was  not  served  with  process,  and  Big- 
ler answered,  denying  such  agreement  to  pay  the  debts  of  the 
old  firm  by  George  Parks  &  Co.;  and  tlie  court  found  that 
none  of  the  allegations  of  his  answer  were  true,  and  rendered 
judgment  against  both  Parks  and  Bigler,  and  ordered  that  the 
money  be  made  out  of  their  joint  property,  and  out  of  the  sep- 
arate property  of  Bigler.  This  judgment  was,  therefore,  sub- 
stantially against  George  Parks  &  Co.,  following  the  complaint, 
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and  based  upon  said  agreement  The  plaintiff,  therefore,  not 
only  thereby  became  a  judgment  creditor  of  George  Parks  & 
Co.,  bat  the  finding  of  the  court  upon  the  issue  formed  by  the 
allegation  and  denial  of  said  agreement,  and  the  judgment  of 
the  oonrt  in  the  action,  establish  the  fact  that  such  agreement 
was  made  as  alleged,  and  such  fact  became  tlierebj  res  adjudi- 
cata.  Therefore,  from  the  time  of  the  formation  of  the  part- 
nership  of  George  Parks  &  Co.,  the  note  in  suit  has  constituted 
one  of  the  debts  of  the  firm.  On  the  trial  of  the  issue  formed 
on  the  answer  of  the  garnishee,  Bigler  was  allowed  to  testify 
that  no  such  agreement  was  made,  and  the  court  found  in  due 
form  that  George  Parks  &  Co.  never  assumed  or  agreed  to  pay 
the  co-partnership  debts  of  the  firm  of  Parks,  Homsted  &  Co. 
This  finding  was  not  only  immaterial  and  irrelevant  to  the 
issue,  but  contrary  to  the  fact,  which  was  res  ddjudicata  in  the 
main  action.  It  follows  that  the  plaintiff  was  one  of  the  cred- 
itors of  George  Parks  &  Co.  when  both  assignments  were  made 
by  them  for  the  benefit  of  their  creditors,  and  may  attack  their 
validity,  but  he  cannot  question  their  right  to  make  them  on 
the  ground  that  he  is  a  creditor  of  the  old  firm  of  Parks, 
,  Homsted  &  Co.,  any  more  than  the  garnishee  can  deny  his 
right  to  question  their  validity  on  that  ground.  There  may 
be  a  question  whether  the  plaintiff  can  hold  Homsted  as  one  of 
the  old  firm,  now  or  hereafter,  since  ho  has  availed  himself  of 
the  agreement  of  George  Parks  &  Co.  to  pay  his  claim,  on  the 
principle  of  novation.  But  if  he  may  still  pursue  Homsted,  it 
would  be  merely  resorting  to  an  additional  security,  which 
other  creditors  of  George  Parks  &  Co.  do  not  have,  and  for 
that  reason  he  certainly  has  no  right  to  complain  of  their 
assignments. 

We  have  had  some  difliculty  in  arriving  at  the  real  situation 
and  legal  bearings  of  the  ease  on  account  of  the  uncertain  and 
confused  allegations  of  the  complaint  in  the  main  action  and 
the  complications  of  the  record;  but  we  think  the  above  is  sub- 
stantially the  correct  view  to  be  taken  of  the  whole  case,  and 
the  plaintiff's  legal  relations  to  the  assignments. 
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In  this  view  of  the  case,  the  plaintiff  in  this  garnishee  pro- 
ceeding stands  in  relation  to  Gteorge  Parks  &  Co.,  and  their 
two  assignments,  as  an  attaching  creditor  seeking  a  preference 
against  the  assignments  which  were  made  for  the  benefit  of 
all  the  creditors  alike,  including  himself,  and  attacking  their 
validity.  It  appears  that  Homstead  retired  from  the  firm 
and  George  Parks  &  Co.  succeeded  to  all  of  the  property  and 
business  of  the  late  firm  in  September,  1875,  and  in  December 
following  George  Parks  &  Co.  made  an  assignment  to  the  de- 
fendant garnishee  of  all  of  their  property,  rights,  credits  and 
effects,  for  the  benefit  of  their  creditors  without  preference. 
This  assignment  appears  to  have  been  made  according  to  the 
requirements  of  the  statute,  and  to  have  been  valid  in  all  re- 
spects, except  in  the  aflSdavit  of  justification  of  the  sureties 
upon  the  assignee's  bond,  which  omitted  to  state  that  their 
property  was  within  the  state;  and  for  this  reason  it  was  held 
invalid  by  this  court  in  Smith  v.  McCulloGh^  42  Wis.,  564. 
It  further  appears  that  the  assignee  took  full  possession  of  all 
of  the  property  of  George  Parks  &  Co.  under  that  assignment, 
and  proceeded  to  dispose  of  the  same  and  make  due  application 
of  the  proceeds  thereof,  until  said  assignment  was  so  declared  - 
void,  and  has  continued  to  hold  said  property  and  the  residue 
of  the  proceeds  thereof  until  the  present  time;  that  soon  after 
the  execution  of  the  first  assignment  the  said  Parks  left  the 
United  States  and  went  to  the  dominion  of  Canada  for  perma- 
nent residence  therein,  and  has  never  returned  to  this  country; 
and  that  he  abandoned  all  interest  in  or  control  over  the  prop- 
erty and  business  of  George  Parks  &  Co. ;  and  that  Parks  and 
Bigler  owned  no  other  property  jointly  except  that  so  assigned. 
Under  these  circumstances,  J.  H.  Bigler,  one  of  said  firm,  ex- 
ecuted a  second  assignment  in  the  name  of  the  copartnership 
of  all  of  their  property  in  August,  1877,  as  he  testified  on  the 
trial,  "  for  the  purpose  of  correcting  the  firet  assignment." 

This  assignment,  so  far  as  appears,  was  made  without  the 
knowledge  of  Parks,  and  is  made  without  preference,  and  is  in 
every  respect  regular  and  unquestionable  except  that  it  was 


Digiti 


zed  by  Google] 


JANUARY  TEEM,  1882.  669 

Rumeiy  vs.  McCulloch,  Garnishee,  etc. 

made  by  one  partner  only.  The  defect  on  account  of  which 
the  first  assignment  was  held  void  as  to  attaching  creditors, 
was  not  in  the  assignment  itself;  and,  though  declared  invalid 
in  consequence  of  the  defect  in  the  justification  of  the  sure- 
ties on  the  bond,  it  was  nevertheless  valid  as  between  the  as- 
signors and  assignee,  and  the  title  to  the  property  passed  to 
the  assignee  in  trust.  Burrill  on  Assign.,  494;  Geisse  v.  Beall^ 
3  "Wis.,  367;  Lincoln  v.  Crosa^  11  Wis.,  91;  Fargo  v.  Ladd^ 
6  Wis.,  106.  The  second  assignment  cures  and  corrects  the 
defect  of  the  first,  and  they  will  both  stand  together  —  the 
first  as  having  passed  the  title  of  the  property,  which  had  not 
been  reconveyed  to  the  assignors  before  the  making  of  the  new 
assignment;  and  the  second  to  correct  a  defective  bond  in  the 
first 

The  case  of  Brake  v.  Eldridge^  17  Wis.,  184,  is  clearly  in 
point  on.  this  question.  In  that  case,  upon  the  discovery  of  the 
defect  in  the  bond,  the  assignee  delivered  back  the  property, 
and  there  was  a  new  assignment  made,  which  cured  the  defect. 
There  was  no  reconveyance  of  the  property  before  the  second 
assignment,  and  it  was  contended  that  there  was,  therefore, 
no  property  in  the  assignors  to  pass  by  the  second  assignment. 
This  court,  by  Mr.  Justice  Paine,  held  that,  even  if  that  was 
the  case,  the  property  passed  by  the  first  assignment,  and  that 
was  sufficient.  In  this  case  the  property  has  remained  in  the 
assignee,  both  as  to  title  and  possession,  since  the  execution  of 
the  first  assignment.  The  above  case  answers  fully  the  point, 
made  by  the  learned  counsel  of  the  appellant,  that  the  first 
assignment  dissolved  the  partnership,  and  therefore  it  could 
make  no  new  or  other  assignment.  The  mere  granting  part  of 
the  assignment,  by  which  the  assignee  obtains  his  title  in 
trust,  is  the  same  in  both,  and  the  second  is  but  a  repetition 
of  the  first.  The  defect  corrected  was  in  the  justification  of 
the  sureties  to  the  bond,  which,  it  would  seem,  one  partner,  as 
the  agent  of  his  copartners,  might  correct  at  any  time  without 
their  special  assent;  but  this,  however,  we  do  not  decide. 
Sumner  v.  Eich^  2  Black  (TJ.  S.),  632. 
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We  may,  however,  presume  and  infer,  from  the  execntion 
of  the  first  assignment  by  Parks,  his  design  and  intention  to 
make  an  effectual  assignment,  and  imply  therefrom  authority 
and  consent  that  such  assignment  should  be  made  by  Bigler 
effectual  for  the  purposes  expressed  in  it,  and  to  correct  the 
same,  if  necessary  to  that  end,  either  by  another  assignment  or 
in  any  other  proper  way;  and  we  think  it  proper  to  hold,  in 
his  case,  that  such  authority  and  consent  are  clearly  implied, 
because  Parks  has  never  made  any  objection  to  either  assign- 
ment, and  no  rights  have  intervened  between  the  first  and  sec- 
ond assignments,  which  would  render  the  making  of  the  second, 
for  the  purpose  of  correcting  the  first,  wrong  or  improper. 

It  may  be  said  here,  in  answer  to  the  objection  that  one 
partner  cannot  assign  real  property  without  the  express  assent 
of  the  other  partners,  and  cannot  bind  his  copartners  under  seal, 
that  the  title  to  the  real  estate,  if  the  partnership  had  any, 
passed  by  the  first  assignment  to  the  assignee;  but  if  it  has 
not  passed  at  all,  then  the  plaintiff  can  have  his  remedy  upon 
it  by  execution  or  attachment,  and  the  assignment  will  remain 
valid  without  it  Bates  v.  Ableman^  13  Wis.,  644;  EatOn 
hrook  V,  Mesaersmith^  18  Wis.,  545.  But  finding  as  we  do  that 
the  absent  partner.  Parks,  had  impliedly  consented  to  the  mak- 
ing of  the  second  assignment  and  authorized  it,  the  other 
partner,  Bigler,  could  execute  the  assignment  under  seal  so  as 
to  transfer  the  real  estate  of  the  firm.  Waterman  v.  Dutton^ 
6  Wis.,  265;  Wilson  v.  Hunter,  14  Wis.,  683. 

Again,  if  the  last  assignment  did  not  transfer  the  real 
estate,  and  it  did  not  pass  to  the  assignee  by  the  first,  then  it 
follows  that  the  assignee,  McCulloch,  does  not  hold  it  and 
cannot  be  made  to  answer  for  it  as  garnishee. 

But  aside  from  the  above  propositions  the  question  remains 
whether  Bigler,  one  of  the  partners,  had  the  right  under  the 
circumstances  to  make  the  second  assignment  The  learned 
counsel  of  the  appellant  states  correctly  the  law  in  his  briei^ 
that  "  mere  absence  of  a  non-executing  partner  does  not  give 
by  implication  a  power  to  the  partner  present  to  execute  an 
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aBsignmcnt  to  a  trustee  for  the  benefit  of  creditors.''  This  is 
clearly  implied  in  the  case  of  BtooTcs  v.  Sullivan^  32  Wis., 
444.  In  that  case  the  nou-execnting  partner  was  not  actually 
present,  but  was  within  convenient  reach  and  might  have  been 
consulted;  and  it  was  because  he  was  in  the  city  and  might 
have  been  consulted  and  was  not,  and  did  not  join  in  the  exe- 
cution of  the  assignment  or  assent  to  it,  that  it  was  held  invalid. 
The  counsel  of  the  appellant  in  that  case  claimed  in  his  brief 
that,  "whenever  an  assignment  has  been  sustained  that  was 
executed  by  less  than  the  whole  number  (of.  the  partners),  the 
circumstances  of  the  case  have  been  such  that  the  remaining 
partner  was  held  to  have  consented  to  the  assignment,  as  where 
one  partner  had  absconded  or  was  traveling  in  foreign 
countries^  so  that  he  could  not  be  consulted  in  an  emergency, 
and  the  responsibility  of  the  business  was  thrown  entirely  on 
the  remaining  partners."  To  this  statement  of  the  law  a 
great  number  of  authorities  were  cited. 

In  Parsons  on  Partnership,  §  166,  the  learned  author,  upon 
a  review  of  the  authorities,  states  in  his  text:  "We  think  the 
weight  of  authority  sanctions  his  (one  partner's)  assigning  the 
whole  property  in  trust  for  all  the  creditors,  especiially  if  this 
be  done  without  preference  of  any  kind;"  and  in  his  note  to 
this  text  he  says:  "As  to  what  is  actually  established  by  the 
cases,  it  seems  to  be  pretty  generally  admitted  and  laid  down 
that  one  partner  may  make  a  valid  general  assignment  pf  all 
the  partnership  property  to  trustees  for  creditors,  if  such  an 
act  is  justified  by  the  situation  of  the  firm  at  the  time,  and  if 
the  other  partners  are  absent  from  the  country^  or  have  made 
the  assignor  sole  managing  partner,  or  if  in  any  other  way, 
expressly  or  by  implication,  they  may  be  supposed  to  have 
conferred  upon  the  assigning  partner  sufficiently  extensive 
authority." 

In  Brooks  v.  Sullivan,  supra,  it  seems  to  be  implied  that 
if  the  non-assigning  partner  is  not  present  or  so  near  at  hand 
that  he  could  at  the  time  be  consulted,  the  assignment  would 
be  valid  if  executed  by  one  partner. 
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In  the  leading  case  of  Anderson  v.  Tompkins^  1  Brock., 
456,  one  of  the  partners  bad  embarked  for  England,  and  tbe 
remaining  partner  made  an  assignment  witb  preferences,  and 
it  was  beld  valid  by  the  opinion  of  Chief  Justice  Marshall. 
This  learned  chief  justice  gave  a  similar  opinion  in  Harrison 
V.  StefTT/y  5  Cranch  (S.  C.),  289,  in  a  case  where  the  non- 
assigning  partner  resided  in  London,  England,  and  the  assign- 
ment was  made  by  his  partner  in  the  city  of  New  York,  where 
he  had  the  management  of  the  business.  Following  and 
approving  this  case,  is  the  case  of  Rohinson  v.  Crowder^  4  Mc- 
Cord  (Law),  519,  where  some  of  the  partners  resided  in  Liv- 
erpool,  England,  who  made 'the  assignment,  and  the  others  in 
Charleston,  South  Carolina.  The  case  of  McCullough  v. 
Sommervilley  8  Leigh,  415,  was  of  a  similar  character,  and 
Anderson  v.  Tompkins  is  especially  approved. 

In  Deckard  v.  Case^  5  Watts,  22,  the  non-assigning  partner 
had  left  the  country,  and  the  assignment  was  held  valid  for 
that  reason.  In  Fisher  v.  Murray ^  1  E.  D.  Smith  (N.  T.), 
841,  it  was  held  th&t  an  assignment  by  one  partner  without 
preference  will  be  upheld  if  it  be  shown  that  it  was  made 
under  circumstances  that  rendered  it  impossible  to  consult  the 
other  partners.  In  Welles  v,  March^  30  N.  Y.,  344,  the  non- 
assigning  partner  had  absconded,  and  the  assignment  by  the 
other  was  held  good.  Many  other  authorities  might  be  cited 
to  sh^w  that  the  last  assignment,  made  by  Bigler  alone,  after 
his  partner.  Parks,  had  conveyed  away  all  his  interest  in  the 
property  of  the  firm,  and  had  left  the  United  States  for  per- 
manent residence  and  business  in  another  country,  and  had 
not  returned,  and  the  firm  was  insolvent  and  had  suspended 
business,  is  a  valid  assignment  and  made  upon  sufficient  im- 
plied authority. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 
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Miles  vs.  Oodek  and  another,  imp. 

Mcareh  U—AprU  5, 1882. 

PAYMEin'.  (1)  Application  of  paytnmt.  (2)  Ratification  of  agent'8  act  in 
accepting  land  as  payment..  (9)  Debtor's  services  for  creditor  not  a 
payment. 

1.  R.  held  for  collection  a  book  aoooont  and  also  a  note  and  mortgage  against 

0.  individually,  and  claii&s  against  0.  and  another  as  partners ;  and  0. 
paid  R.  a  snm  in  excess  of  said  book  account,  to  be  applied  on  his  indi- 
vidual indebtedness  without  further  direction.  Held,  that  R.  was  bound 
to  apply  the  whole  of  said  payment  to  O.'s  individual  debts  then  exist- 
ing, and  could  not  divert  any  part  tliereof  to  the  payment  of  the  firm 
debts,  or  of  an  indebtedness  to  be  thereafter  contracted  by  0. 

2.  When  an  agent,  without  authority^  accepts  a  deed  of  land  to  his  princi- 

pal as  a  payment  on  a  debt  due  the  principal,  a  retention  by  the  latter 
of  the  title  is  a  ratification  of  the  act. 

3.  Even  where  a  creditor,  who  holds  his  debtor *8  note  and  mortgage,  has  be- 

come bound  to  pay  for  legal  services  rendered  by  the  debtor,  the  value 
of  such  services  cannot  be  set  up  as  a  payment  in  an  action  upon  the  se- 
curities, without  proof  of  an  express  agreement,  made  by  the  creditor  or 
with  his  authority,  that  the  services  should  be  treated  as  a  payment 

APPEAL  from  the  Circuit  Court  for  Wattpaca  County. 

On  the  22d  of  November,  1873,  the  defendant  Ogden  was 
indebted  to  one  R.  R.  Roberts  upon  a  store  account  in  the 
sum  of  about  $1,300,  to  secure  the  payment  of  which,  to- 
gether with  about  $700  thereafter  to  be  advanced  to  him  by 
R.  R.  Roberts,  Ogden  executed  the  note  and  mortgage  in  suit, 
for  $2,000,  on  that  day,  and  the  same  were  taken  by  R.  R. 
Roberts  in  the  name  of  his  daughter,  Mrs.  Miles,  the  mort- 
gagee and  the  plaintiff  in  this  action;  and  the  amount  of  the 
note  and  mortgage  was  credited  at  the  time  on  the  store  books 
and  in  the  account  of  R.  R.  Roberts  against  Ogden.  Two 
days  after  the  execution  and  delivery  of  the  note  and  mort- 
gage, K  R.  Roberts  died,  and  thereupon  the  advances  stipu- 
lated for  were  made  by  R  N.  Roberts,  a  son  of  the  deceased 
and  a  brother  of  the  plaintiff  apparently  out  of  the  estate. 
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Upon  the  death  of  the  father,  R  N.  Roberts  became  the  busi- 
ness manager  and  administrator  of  his  estate,  and  took  and 
held  the  note  and  mortgage  for  collection  as  the  agent  of  the 
plaintiff.  Nothing  had  been  paid  thereon  up  to  January 
12,  1875,  when  Ogden  was  indebted  to  the  estate  on  open  ac- 
count in  the  sum  of  $357.87,  and  the  firm  of  "Walsh  &  Ogden, 
of  which  he  was  a  member,  was  also  indebted  to  the  estate 
upon  current  account  over  $3,500;  and  the  same  firm  was  also 
indebted  to  R.  N.  Roberts,  upon  a  bond  mutually  executed  by 
the  parties,  over  $6,000. 

On  the  12th  of  January,  1875,  Ogden  paid  to  R  N.  Roberts 
$1,200,  to  be  applied  by  him  upon  the  indebtedness  of  Ogden^ 
but  without  any  direction  as  to  the  particular  debt  upon  which 
the  same  was  to  be  so  applied.  The  circuit  court  applied 
$357.37  of  said  $1,200  in  payment  of  Ogden^a  individual  in- 
debtedness at  the  store,  to  the  estate,  which  was  all  that  had 
then  been  incurred,  and  the  balance  tliereof,  to  wit,  $842.63, 
iipon  the  note  and  mortgage  in  suit,  which  was  the  only  other 
individual  indebtedness  of  Ogden  then  held  by  R.  N.  Roberts. 
The  court  also  found  that  Ogden  had  paid  on  the  note  and 
mortgage  the  following  amounts  at  the  following  dates:  May 
16,  1875,  $200;  March  16,  1876,  $100;  April  25,  1876,  $100; 
April  26, 1877,  $50;  May  1, 1878,  $350;  January  3, 1879,  $10; 
and  January  17,  1879,  $433.53,  being  the  amount  of  his 
charges  for  his  services  as  an  attorney,  rendered  at  the  request 
of  Roberts;  and,  as  a  conclusion  of  law,  it  held  that  the  plaint- 
iff was  entitled  to  a  judgment  of  foreclosure  and  sale  for  the 
balance  found  due  on  the  note  and  mortgage,  viz.,  for  $716.78, 
with  interest  thereon  at  ten  per  cent,  from  November  9,  1880, 
and  also  for  costs  of  the  suit,  including  $30  as  solicitor's  fee. 
From  a  judgment  entered  accordingly,  the  plaintiff  appealed. 

For  the  appellant  there  was  a  brief  by  Myron  Reed^  her 
attorney,  and  a  separate  brief  by  Gregory  <&  Oregary^  of 
counsel,  and  oral  argument  by  Mr.  Reed  and  C,  N.  Gregory. 
They  contended,  among  other  things,  that  Roberts  had  no 
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right  to  receive,  in  payment  of  the  note  and  mortgage  belong- 
ing to  Mrs.  MileSy  anything  bnt  money  or  what  passes  for 
money.  Story  on  Agency,  §§  98,  99,  and  note  4,  and  cases 
cited;  Sweeting  v.  Pearce,  7  0.*  B.  (N.  S.),  449-485;  S.  C,  9 
id.,  634;  Ward  v.  Evans,  2  Ld.  Ray.,  930;  Salkeld,  542; 
Modgera  v,  Bass,  46  Tex.,  605;  Drain  v,  Doggeity  41  Iowa, 
682;  Mumford,  v.  Armatrongy  4  Cow.,  553.  If  anything  else 
than  money  is  received  by  the  agent,  the  principal  is  merely 
required  to  inform  the  debtor  within  a  reasonable  period  after 
the  transaction  is  brought  to  his  knowledge,  that  he  refuses  to 
sanction  it.  Ward  u  Smith,  7  Wall.,  447.  Charges  for  legal 
services  performed  at  the  request  of  Mr.  Roberts,  even  for  the 
plaintiff  herself,  were  not  in  any  legal  sense  a  discharge  of  the 
money  obligation  to  her,  though  they  might  constitute  an  off- 
set to  her  demand.     39  Wis.,  800. 

For  the  respondent  there  was  a  brief  by  C.  S.  Ogden,  in 
person,  and  oral  argument  by  Mr,  Ogden  and  B.  W.  Jones. 

Cassodat,  J.  One  ground  urged  for  reversal  is,  that  no  part 
of  the  $1,200  should  have  been  applied  as  payment  upon  the  note 
and  mortgage,  but  should  have  been  applied  by  the  court  as 
R.  N.  Roberts  had  credited  it;  that  is,  $200  on  the  bond  given 
by  Walsh  &  Ogden,  and  $1,000  to  the  credit  of  OgderCs  indi- 
vidual account  at  the  store,  notwithstanding  he  was  only  in- 
debted thereon  at  the  time  in  the  sum  of  $357.37.  But  the 
court  found  as  a  matter  of  fact  that  Ogden  paid  the  whole 
$1,200  to  be  applied  upon  his  individual  indebtedness,  and  to 
that  finding  there  is  no  exception,  further  than  as  to  the  time 
when  the  payment  was  made.  We  are  not,  however,  disposed 
to  sustain  the  exception,  and  hence  that  finding  must  stand  as 
though  no  exception  had  been  taken  to  it.  This  being  so,  R. 
N.  Roberts  was  obliged  to  apply  the  whole  payment  upon 
Ogden*s  individual  indebtedness  then  existing.  As  there  was 
no  specific  direction  to  apply  it  all  upon  the  note  and  mort- 
gage, he  had  the  legal  right  to  apply  enough  of  it  to  OgderHs 
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individual  store  account  to  cancel  the  same;  but  the  balance 
he  was  obliged  to  apply  then  upon  the  only  other  existing  in- 
debtedness which  he  then  held  against  Ogden  personally, 
to  wit,  the  note  and  mortgage  in  question. 

We  are  not  aware  of  any  principle  of  law  which  would 
authorize  R.  N.  Roberts,  after  receiving  the  $1,200  with  such 
directions,  to  apply  any  portion  of  it  on  the  bond  given  by 
Walsh  &  Ogden,  Or  to  withhold  any  portion  of  it  to  be  ap- 
plied upon  a  debt  thereafter  to  be  contracted  —  an  account 
thereafter  to  be  traded  out  at  the  store.  With  such  directions, 
he  was  bound  to  apply  it  to  a  debt  or  debts  existing  at  the 
time  the  payment  was  made,  and  had  no  authority  to  hold  it 
as  security  for  a  debt  thereafter  to  be  incurred.  The  authority 
of  R.  N.  Roberts  to  bind  the  plaintiff,  by  accepting  the  $1,000 
mortgage  in  lieu  of  cash,  is  not  questioned.  In  fact,  the  find- 
ing is  that  Ogden  paid  him  $1,200,  without  specifying  that 
$1,000  of  it  was  by  way  of  mortgage;  and  no  exception  hav- 
ing been  taken  to  the  finding  in  this  regard,  it  must  stand  as 
a  verity.  The  exceptions  raise  the  question  of  the  authority 
of  R.  N.  Roberts  to  bind  the  plaintiff  by  receiving  a  deed  of 
certain  lands  running  to  her,  and  allowing  therefor  $350  as  a 
payment  on  the  note  and  mortgage.  But  if  the  plaintiff  de- 
sired to  repudiate  the  agency  of  her  brother  in  that  regard, 
she  should  have  reconveyed  the  property  as  soon  as  it  came  to 
her  knowledge.  Certainly  she  cannot  retain  the  title  so  con- 
veyed to  her,  and  at  the  same  time  repudiate  the  agency  by 
which  she  acquired  it.  BalUton  Spa  Bank  v.  Marine  Bank^ 
16  Wis.,  120;  Paine  v.  Wilcox,  16  Wis.,  202;  Wellauer  v. 
Fellows,  48  Wis.,  105;  Elwell  v.  Chamberlain,  31 N.  Y.,  619. 

The  answer  alleges  certain  payments,  but  nothing  is  set  up 
by  way  of  counterclaim  or  set-off.  The  court  allowed  as  pay- 
ment on  the  Jiote  and  mortgage,  under  date  of  January  17, 
1879,  $433.43,  for  certain  services  rendered  by  Ogdeti  as  at- 
torney under  an  agreement  with  R.  N.  Roberts.  The  plaintiff 
denies  the  authority  of  R  N.  Roberts  to  cancel  any  portion  of 
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her  note  and  mortgage  by  way  of  paying  for  services  rendered 
to  her  brother,  or  for  her  father's  estate;  and  a  reversal  is 
nrged  because  such  allowance  was  made.  Notwithstanding 
the  entire  business  seems  to  have  been  nnder  the  control  and 
management  of  R  K.  Roberts,  yet  we  are  inclined  to  think 
that  plaintiff  cannot  be  bound  by  such  deduction  or  applica- 
tion without  her  assent,  expressed  or  implied,  and  we  fail  to 
find  anything  in  the  record  indicating  that  she  gave  such 
assent.  This  abundantly  appears  from  the  authorities  cited 
by  counsel  for  the  appellant.  In  so  far,  however,  as  Ogden 
rendered  services  as  attorney  in  suits  or  business  of  the  plaint- 
iff personally,  she  would  probably  be  bound  to  pay  him,  not- 
withstanding  the  business  was  transacted  at  the'  instance  of 
her  brother  as  her  agent.  But  even  services  so  rendered  for 
the  plaintiff  cannot  be  treated  as  payments  without  an  express 
agreement  to  that  effect,  made  by  the  plaintiff  or  with,  her 
authority.  With  this  view  of  the  case,  we  think  the  plaintiff 
is  entitled  to  recover  $980.66,  with  interest  thereon  at  ten  per 
cent  from  May  1, 1878,  but  without  prejudice  to  any  claim  the 
defendant  may  have  for  services  and  disbursements  as  attorney 
for  the  plaintiff. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  with  directions  to  enter 
judgment  of  foreclosure  and  sale  in  &vor  of  the  plaintiff  in' 
accordance  with  this  opinion. 
Vol.  LIV— 37 
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Clabke  vs.  Lincoln  Ootjntt. 
March  16 --April  6,  1882. 

Limitation  of  Actions:  Pleading,  (1)  Action  to  cancel  tax  certificate:  how 
limited,  (2)  Reference  to  statute  in  demurrer.  (3)  Presumption  from 
complaint  as  to  time  of  commencing  action, 

1.  Sec.  7,  ch.  384  of  1878,  which  limited  the  time  for  bringing^  an  action  to 

cancel  tax  certificates  theretofore  issued  to  nine  months  from  the  time 
when  that  act  took  effect,  continaed  applicable  to  those  cases  after  the 
enactment  of  the  present  revision,  though  omitted  therefrom.  [See  sees. 
4221  and  4976,  R.  S.] 

2.  A  d  'tnurrer  and  an  answer  to  a  complaint  in  sach  an  action  6n  the  ground 

**  that  the  action  was  not  commenced  within  the  time  limited  by  law  by 
sec  7  of  chap.  334  of  the  laws  of  Wisconsin  for  1878/'  held  to  contain  a 
sufficient  reference  to  the  statute,  under  sec.  2651,  R.  S. 

3.  Where  the  original  complamt  in  an  action  sets  forth  a  fact  as  having 

occurred  on  a  specified  day,  the  presumption  is  that  the  action  was  not 
\x)mmenced  before  that  day. 

APPEAX  from  the  Circnit  Court  for  Lincoln  Connty. 

Action  to  remove  a  clond  from  plaintiffs  title  to  certain 
lands,  by  cancelling  tax  certificates  issued  upon  sales  of  said 
lands  in  1875  and  1876,  for  the  taxes  of  1874  and  1875,  upon 
the  ground  that  the  assessments  of  property  for  taxation  for 
the  years  last  named,  in  the  towns  in  which  plaintifiTs  lands 
were  situate,  were  void.  The  defendant  county  demurred  to 
the  complaint  on  the  ground  that  it  appeared  upon  the  face 
'thereof  that  the  action  was  not  commenced  within  the  time 
limited  by  sec.  7,  ch.  334,  Laws  of  1878.  The  demurrer  was 
argued  before  the  judge  of  said  circuit  court  at  chambers, 
and  was  by  him  stricken  out,  apparently  on  the  ground  that 
ch.  334  of  1878  was  not  in  force,  and  that  the  demurrer  did 
not  refer  to  any  statute  limiting  the  action.  The  defendant 
then  answered.  Upon  the  trial  the  court  found  that  the  as- 
sessments of  property  for  taxation  for  the  years  1874  and  1875, 
in  the  several  towns  in  which  the  lands  in  question  are  situate, 
twere  void  for  an  intentional  non-compliance  with  the  law  on 
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the  part  of  the  assessors;  and  it  rendered  jadgment  canceU 
ling  the  tax  certificates  in  question.  The  defendant  appealed 
from  the  judgment 

For  the  appellant  there  was  a  brief  by  W.  H.  Canon^  its 
attorney,  with  Bump  db  Hetzel  and  P.  L.  Spooner^  of  counsel, 
and  oral  argument  by  Mr.  Hetzel  and  Mr.  Spooner. 

For  the  respondent  there  was  a  brief  by  Eldred  dk  Graoe^ 
and  oral  argument  by  Charles  Barber. 

OoLE,  C.  J.  So  far  as  this  case  is  concerned  it  makes  but 
little  diflFerence  whether  we  consider  it  on  the  demurrer,  or  on 
the  answer  and  the  finding  of  the  court  The  result  will  bo 
the  same  in  either  view.  The  action  is  to  cancel  tax  certifi- 
cates issued  on  the  sale  of  plaintiff's  lands  for  taxes,  May  11, 
1875,  and  May  9, 1876.  In  both  the  demurrer  and  answer  the 
objection  is  taken  and  relied  upon,  that  the  action  was  not 
commenced  within  the  time  limited  by  section  7,  ch.  334, 
Laws  of  1878,  and  is  therefore  barred.  Under  that  statute, 
the  time  for  bringing  the  action  would  expire  on  the  25th  of 
December,  1878,  or  after  the  lapse  of  nine  months  from  the 
day  this  statute  took  effect  There  can  be  no  doubt  but  that 
this  enactment  continued  in  force  or  was  applicable  to  the 
case.  Indeed,  it  has  in  effect  been  so  decided  in  Mead  v. 
Nelson^  52  Wis.,  402;  Smith  v.  Janeeville^  id.,  680;  Dal/rymple 
V.  City  of  Milwaukee^  53  id.,  178;  Manseau  v.  EdwarcU,  id., 
457;  Smith  v.  Sherry^  50  id.,  210.  We  have  said  that  both 
the  demurrer  and  answer  refer  to  section  7,  chapter  334,  as 
barring  the  action;  and  this  was  undoubtedly  a  sufficient  ref- 
erence to  the  statute  relied  upon  as  limiting  the  right  to  sue. 

On  the  demurrer  it  is  suggested,  non  constat  but  the  action 
was  commenced  in  time.  But  the  complaint  states  that  by  a 
resolution  of  the  county  board,  passed  March,  1879,  the  board 
refused  to  instruct  the  county  clerk  to  issue  deeds  upon  these 
tax  certificates.  And  the  counsel  for  the  defendant  insists  that 
the  only  fair  inference  which  can  be  drawn  from  this  allegation 
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in  the  complaint  is,  that  the  action  was  certainly  not  com- 
menced until  after  the  passage  of  this  resolntion.  It  is 
undoabtedlj  correct  to  say  that  when  in  a  pleading  any  fact  is 
set  forth  as  having  occurred  at  a  specified  time,  the  presump- 
tion is  that  the  action  was  not  commenced  until  after  that  time. 
Therefore,  we  are  inclined  to  hold  that  it  did  sufficiently  appear 
upon  the  face  of  the  complaint  that  the  action  was  barred,  so 
that  the  objection  could  be  taken  on  demurrer.  But,  however 
that  may  be,  it  was  stipulated  that  the  action  was  in  fact  com- 
menced by  service  of  summons  on  the  county  clerk  on  the  11th 
of  March,  1879,  and  that  this  stipulation  should  become  a  part 
of  the  record  proper,  and  be  considered  by  this  court 

The  learned  counsel  who  argued  the  case  for  the  plaintiff  in 
this  court  was  candid  enough  to  admit  that  the  judgment  was 
indefensible  and  must  be  reversed.  There  can  be  j)o  doubt 
that  this  admission  was  not  improvidently  made,  in  view  of 
the  acts  of  the  legislature  and  the  decisions  of  this  court  upon 
them.  The  learned  circuit  court  erred  in  cancelling  the  tax 
certificates  and  granting  the  plaintiff  the  relief  asked. 

By  the  CouH.^-The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  with  directions  to  dismiss  the 
complaint 


Olabkk  vs.  Likooln  Countt. 
March  15 — April  5, 


LnciTATiON  ov  Action  to  canoel  Tax  Certificate.    (1)  Act  of  1878  vaUd. 
(2)  When  stay  of  proceedings,  for  rtdesesemenl,  imperative . 

1.  Sec  7,  ch.  334,  Laws  of  1878,  which  limited  the  right  of  action  to  setaside 

tax  sales,  or  cancel  tax  certificaties,  to  a  period  of  nine  numths  from  the 
date  of  the  sale  or  certificate,  etc.,  was  valid. 

2.  In  an  action  to  cancel  tax  certificates  on  sales  made  in  1879,  the  court 

foond  that  the  tax  whose  validity  is  questioned  was  based  apon  an 
assessment  of  the  lands  of  the  town  not  made  by  the  assessor  from  actual 
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Tiew  or  the  best  practical  information  that  could  be  obtained  as  to  their 
actual  valae,  nor  at  the  fair  cash  yalne  of  the  lands,  or  the  price  at  which 
the  owners  woald  have  been  wiUinfl^  to  sell  them  had  they  been  desiroos 
of  so  doinfif,  and  that  the  assessor  intentionally  and  frandnlently  assessed 
said  lands  in  some  cases  at  one-half,  in  others  at  one-third,  in  others 
at  one-fourth  their  cash  value,  proceeding  by  an  arbitrary  rule  regard- 
less of  the  value.  Heldy  that  it  was  thereupon  the  duty  of  the  court, 
under  sec.  12106,  R.  S.,  to  stay  all  proceedings  in  the  action  until  a 
proper  reSsseaement  of  the  property  of  the  town  could  be  made;  and  it 
was  error  to  render  judgment  cancelling  the  ceridficates  without  waiting 
for  such  reflssessment 

APPEAL  from  the  Circuit  Court  for  Lincoln  County 
Action,  commenced  November  13, 1879,  to  remove  a  cloud 
from  plaintiff's  title  to  certain  lands,  by  cancelling  tax  certifi- 
cates issued  upon  sales  of  said  lands  in  1877, 1878  and  1879, 
eacli  of  said  sales  being  for  the  non-payment  of  taxes  of  the 
preceding  year;  the  ground  alleged  for  such  relief  being  that 
the  assessments  of  property  for  taxation  for  the  years  1876, 
1877  and  1878,  in  the  several  towns  in  which  said  lands  were 
situate,  were  void.  The  answer  alleged,  among  other  things, 
that  the  action  was  n^t  commenced  within  the  time  limited  by 
ch.  334,  Laws  of  1878.  The  court  found  as  facts,  among  other 
things,  that  the  assessments  of  both  real  and  personal  property 
for  taxation,  in  the  towns  and  for  the  years  in  question,  were 
not  made  by  the  assessors  from  actual  view,  or  the  best  prac- 
tical information  that  could  be  obtained  as  to  the  value  of  such 
property;  that  said  assessors  did  not  assess  the  real  property 
liable  to  taxation  in  said  towns  for  said  years  at  the  fair  cash 
value  of  the  same,  or  at  the  price  at  which  the  owners  would 
have  been  willing  to  sell,  had  they  been  desirous  of  so  doing; 
but  that  they  knowingly,  intentionally  and  fraudulently 
assessed  said  real  estate,  in  some  cases  at  one-half,  in  some 
cases  at  one-third,  and  in  others  at  one-fourth  the  fair  cash 
value;  and  that  they  assessed  the  same  at  an  arbitrary  uniform 
price  per  acre,  regardless  of  its  value.  Thereupon  the  court 
rendered  judgment  cancelling  the  certificates  in  question;  and 
defendant  appealed  from  the  judgment 
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For  the  appellant  there  was  a  brief  by  W.  JB.  Canon^  its 
attorney,  with  Bump  <fe  Hetzel  and  P.  L.  Spooner^  of  counsel, 
and  oral  argument  by  Mr.  Hetzel  and  Mr,  Spooner. 

For  the  respondent  there  was  a  brief  by  Eldred  dB  Orace^ 
and  oral  argument  by  Charles  Barber. 

Cole,  C.  J.  As  to  the  tax  certificates  which  were  issued  on 
the  tax  sales  made  in  May,  1877,  and  in  May,  1878,  the  statute 
of  limitations,  which  was  set  up  in  the  answer,  was  a  complete 
defense,  and  should  have  prevailed.  This  point  is  expressly 
so  ruled  in  the  case  between  these  parties,  the  decision  of  which 
is  announced  at  the  same  time  as  this  case.  That  it  is  entirely 
competent  for  the  legislature  to  limit  the  right  of  action  to  set 
aside  tax  sales  or  tax  certificates  by  the  owner,  has  been  re- 
peatedly affirmed  in  this  court,  and  the  question  is  not  open 
for  debate.  Therefore  section  7,  ch.  334,  Laws  of  1878,  must 
be  deemed  a  valid  enactment;  and  it  bars  this  action  as  to  the 
tax  certificates  issued  on  the  sales  made  for  those  years. 

The  judgment  is  clearly  erroneous,  also,  as  to  the  tax  cer- 
tificates issued  on  the  sale  made  in  May,  1879.  The  objection 
to  the  tax  of  1878  doubtless  went  to  the  very  groundwork  of 
the  tax,  and  brought  the  case  within  section  12105,  R  S.  The 
statute  plainly  directs  what  shall  be  done  in  such  a  case. 
Plumer  v.  Board  of  SuperviaorSy  46  Wis.,  163;  Flanders  v. 
Town  of  Merrimack^  48  Wis.,  567;  SingU  v.  Town  of  Stettin^ 
49  Wis.,  645;  Kingsleyv.  Supervisors^  id.,  649;  and  Monroe 
V.  Ft.  Howard^  50  Wis.,  228.  The  statute  is  clear  and  man- 
datory in  its  terms,  requiring  the  court  to  stay  all  proceedings 
in  the  action  until  a  proper  reassessment  of  the  property  of  the 
town  can  be  made.  This  course  should  have  been  pursued  as 
to  the  tax  of  1878. 

By  the  Court. —  The  judgment  of  the  circuit  court  is 
reversed,  and  the  cause  remanded  for  further  proceedings  ac- 
cording to  law. 
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Hewbtt  vs.  Allen,  Defendant,  and    Campbell,  Garnishee. 

March  15 — Apnl  5, 18S2. 

Hohbstbab:  To  whom  exemption  ^  proceeds  applies. 

The  statute  (R.  S.,  sec.  2988)  which  provides  that  the  exemption  of  a  debt- 
or's homestead  shall  not  be  impaired  by  a  sale  thereof,  but  **  shall  ex- 
tend to  proceeds  derived  from  such  sale  while  held  with  the  intention  to 
procure  another  homestead  therewith,  for  a  period  not  exceeding  two 
years,'"  does  not  require,  as  a  condition  of  such  exemption,  that  the 
debtor  shall  continue  to  reside  in  this  state  during  the  two  years,  nor 
that  he  shall  intend  to  procure  another  homestead  in  this  state. 
Cassoday,  J.,  dissents. 

APPEAL  from  the  Circuit  Court  for  Wood  County. 

The  plaintiff,  having  recovered  judgment  against  the  defend- 
ant AlleUj  and  having  issued  execution  thereon,  proceeded  by 
garnishment  against  Campbell  in  aid  of  his  execution  to 
reach  a  certain  promissory  note  in  his  hands  belonging  to 
Allen,  Both  the  defendant  and  the  garnishee  answered  that 
the  note  was  exempt  from  seizure  on  execution.  Issue  was 
taken  on  these  answers.  The  issue  was  tried,  and  the  circuit 
judge  found  as  facts  that  the  note  was  given  as  part  of  the 
price  of  MlerCs  homestead  in  Clark  county,  theretofore  sold 
and  conveyed  by  him  to  the  maker  of  the  note,  and  that  he  has 
always  intended  to  procure  another  homestead  with  it;  that 
two  yeai's  had  not  elapsed  since  such  sale  and  the  making  of 
the  note;  that  Allen  is  the  owner  of  the  note;  that  shortly 
after  such  sale  Allen  removed  to  Minnesota,  and  resided  there 
with  his  family  when  the  garnishee  action  was  commenced; 
and  that  he  has  not  secured  another  Jiomestead,  nor  fully  de- 
cided where  he  will  permanently  reside.  On  these  findings 
judgment  in  the  garnishee  action  was  ordered  and  entered 
against  the  plaintiff  in  due  form.  The  plaintiff  appealed  from 
such  judgment. 

The  cause  was  submitted  for  the  appellant  on  the  brief  of 
R.  J.  MaoBride. 
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For  the  respondents  there  was  a  brief  by  Morrow  <&  Mas- 
tersy  and  oral  argument  by  Mr.  Morrow. 

Lyon,  J.  The  statute  provides  that  the  exemption  of  a 
homestead  shall  not  be  impaired  by  a  sale  thereof,  but  such 
exemption  '^  shall  extend  to  the  proceeds  derived  from  such 
sale,  while  held  with  the  intention  to  procure  another  home- 
stead therewith,  for  a  period  not  exceeding  two  years."  R.  S. 
p.  T83,  sec  2983. 

The  note  being  proceeds  derived  from  the  sale  of  the  judg- 
ment debtor's  homestead  less  than  two  years  before  the  gar- 
nishee action  was  brought,  and  the  same  being  held  by  him  with 
the  intention  to  procure  another  homestead  therewith,  the  only 
question  in  the  case  is.  Was  his  right  to  hold  the  same  exempt 
from  seizure  defeated  by  the  removal  of  the  judgment  debtor 
from  the  state? .  We  think  this  question  must  be  answered  in 
the  negative.  The  statute  contains  no  such  restriction.  It 
exempts  the  proceeds  of  the  sale  of  a  homestead  for  two  years, 
with  the  single  condition  that  the  same  be  held  with  the  in- 
tention to  procure  another  homestead  therewith.  This  condition 
is  complied  with  in  the  present  case.  It  does  not  impose  as  a 
condition  of  the  exemption  that  the  grantor  of  the  homestead 
shall  continue  to  reside  in  this  state,  or  that  his  intention  must 
be  to  procure  another  homestead  in  this  state.  To  hold  that 
either  of  those  conditions  is  implied  in  the  statute  would  not 
only  violate  the  liberal  rule  of  construction  of  exemption  laws 
in  favor  of  the  debtor  which  has  always  obtained  in  this  state, 
but  would  be  an  interpolation  of  conditions  and  restrictions 
in  the  statute,  which  the^egislature  has  not  expressed,  and,  as 
we  think,  did  not  intend. 

An  argument  against  the  view  we  have  taken  of  the  statute 
was  presented  by  the  learned  counsel  for  the  plaintiff,  based 
upon  the  language  of  the  same  section  (2983)  which  exempts 
a  homestead  "  owned  and  occupied  by  any  resident  of  this 
state."    But  we  regard  this  provision  merely  as  a  restriction 
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upon  the  right  to  acquire  a  homestead,  limiting  the  right  to  a 
resident  of  this  state,  and  not  as  a  limitation  upon  the  exemp- 
tion of  the  proceeds  of  the  sale  of  a  homestead  when  one  has 
been  acquired  and  afterwards  sold.  As  before  observed,  any 
other  construction  would  do  violence  to  the  language  of  the 
statute. 

The  rule  of  construction  here  adopted  was  sanctioned  and 
applied  by  this  court  in  Lowe  v.  Stringham,  14  Wis.,  222. 

The  judgment  must  be  affirmed. 

Cassoday,  J.  I  cheerfully  concur  in  the  liberal  rule  of 
construction  so  often  given  by  this  court  to  the  laws  of  this 
state  exempting  property  of  those  within  its  jurisdiction ;  but 
it  does  not  follow  that  the  same  liberality  should  extend  those 
laws  BO  as  to  exempt  the  property  of  persons  who  are  not  in 
this  state,  but  are  citizens  and  residents  of  other  states.  It 
would  seem  that  exemption  laws,  as  well  as  all  other  laws  of 
a  state  granting  special  benefits,  are  presumptively  for  those 
within  the  state,  and  not  those  who  are  citizens  and  permanent 
residents  of  other  states. 

In  Cope  V.  Dohertyy  4  Kay  &  Johns.,  367,  it  was  held  that 
^^ prima  faciey  and  unless  the  contrary  be  expressed,  or  be  im- 
plied  from  the  absolute  necessity  of  the  case,  every  legislature 
must  be  presumed  to  have  intended  by  its  enactments  to  reg- 
ulate the  rights  which  should  subsist  between  its  own  subjects 
and  not  to  affect  the  rights  of  foreigners,  whether  by  way  of 
restricting.or  augmenting  their  natural  rights."  To  the  same 
effect  is  The  Zollvereitiy  1  Swab.  Adm.,  96;  J^erya  v.  Boosey^ 
4  H.  L.  Cas.,  816.  "It  is  conceded,"  said  Maeshali^  C.  J., 
"that  the  legislation  of  every  country  is  territorial;  that  be- 
yond its  own  territory  it  can  only  affect  its  own  subjects  as 
citizens."  Rose  v.  Himely^  4  Cranch,  279.  Mr.  Story  states 
the  same  rule  thus:  "  It  is  plain  that  the  laws  of  one  country 
can  have  no  intrinsic  force,  propria  vigore^  except  within  the 
territorial  limits  and  jurisdiction  of  that  country.    They  can 
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bind  only  its  own  subjects,  and  others  who  are  within  its 
jarisdictional  limits,  and  the  latter  only  while  they  remain 
therein."  Story's  Confl.  Laws,  §  7.  See  also  sections  20, 
98, 278. 

In  Finley  v.  Sly,  44  Ind.,  267,  it  was  held  that,  ^^  when  an 
execution  defendant  ceases  to  be  a  resident  honseholder  of  this 
state,  his  right  to  exempt  any  of  his  property  from  execution 
ceases,  and  property  that  may  have  been  set  off  to  him  as  ex- 
empt while  such  resident  honseholder,  may  be  seized  and  sold 
on  execution."  See  Norton  v.  Lamy  18  La.  Ann.,  39;  J'ravyick 
V.  HarriSy  8  Tex.,  317. 

Assuming  that  our  exemption  laws  were  enacted  with  ref- 
erence to  our  own  citizens  and  those  within  our  own  jurisdic- 
tion, and  not  those  who  are  citizens  and  residents  of  other 
states,  it  would  seem  that  the  defendant  Allen,  being  a  resi- 
dent and  citizen  of  Minnesota,  is  not  entitled  to  the  note  in 
question  as  exempt  under,  our  statute,  unless  the  legislature 
have  expressly  or  by  necessary  implication  manifested  an 
intent  to  exempt  such  property  to  citizens  and  residents  of 
other  states.  Under  our  statute,  a  ^^  homestead "  is  exempt 
by  reason  of  its  being  "  owned  and  occupied  by  "  one  who  is  a 
"  resident  of  this  %tateP  Section  2983,  R.  S.  True,  the  same 
section  interposes  an  exception  to  the  extent  that  "  such  ex- 
emption shall  not  be  impaired  by  temporary  removal  with  the 
intention  to  reocciupy  the  same  as  a  homestead,  nor  hy  a 
sale  thereof,  but  shall  extend  to  the  proceeds  derived  from 
such  sale,  while  held  with  the  intention  to  procure  another 
homestead  therewith,  for  a  period  not  exceeding  two  years." 
Certainly  a  removal  from  the  state,  not  only  with  the  inten- 
tion of  becoming  a  resident  and  citizen  of  another  state,  but 
actually  becoming  such  resident  and  citizen,  is  entirely  incon- 
sistent with  "  temporary  removal  with  the  intention  to  reoc- 
cupy  the  same  as  a  homestead."  Besides,  the  express  language 
of  the  statue  is,  ^^siieh  exemption  shall  not  be  impaired,"  ^^  but 
shall  extend  to  the  proceeds,"  eta    But  ^^stich  exemption,^^ 
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which  is  thus  prevented  from  being  "impaired,"  and  thus 
extended^  is  confined  by  the  express  language  of  the  section 
to  a  ^'  resident  of  this  state,"  and  has  no  application,  and,  by 
the  rule  of  construction  above  given,  can  have  no  application, 
to  residents  and  citizens  of  other  states.  It  is  only  '^  such 
exemption  "  as  is  thus  given  to  a  "  resident  of  this  state," 
which  is  extended  to  the  proceeds  derived  from  the  sale  of  the 
homestead  for  the  period  of  two  years,  provided  they  are  held 
for  that  length  of  time,  "  with  the  intentii)n  of  procuring  an- 
other homestead  therewith."  The  sole  purpose  of  this  exemp- 
tion is  to  secure  homesteads  in  this  state,  and  not  to  secure 
homesteads  in  other  states,  to  persons  who  are  citizens  and 
residents  of  such  states.  Allen,  having  become  a  resident 
and  citizen  of  Minnesota,  became  entitled  to  the  benefits  of 
the  exemption  laws  of  that  state.  As  such  resident  of  Min- 
nesota he  could  hold  as  exempt  a  homestead  of  not  exceeding 
eighty  acres  of  land  in  the  country,  or  a  lot  in  a  city  or  village, 
and  the  dwelling-house  thereon  and  its  appurtenances.  Sec- 
tion 1,  ch.  68,  K.  S.  of  Minn.  He  could  also  hold  as  exempt, 
under  the  statute  of  that  state,  a  very  liberal  supply  of  per- 
sonal property.  Sec.  310,  ch.  66,  id.  It  is  true,  the  court 
found  that  he  had  not  in  fact  secured  another  homestead,  nor 
fully  decided  where  he  would  permanently  reside;  but,  as  he 
had  voted  in  that  state,  it  would  seem  that  he  should  be 
regarded  as  a  citizen  and  necessarily  a  resident  of  that  state. 
To  test  the  question,  suppose  he  had  sold  a  considerable 
amount  of  land  and  other  property  in  Wisconsin  which  was 
not  exempt,  and  with  the  proceeds  purchased  eighty  acres  of 
land  and  other  property  in  Minnesota,  which  he  occupied  and 
held  as  exempt  under  the  laws  of  that  state:  would  it  still  be 
held  that  he  might,  in  addition,  hold  the  proceeds  of  his  Wis- 
consin homestead  exempt  for  the  period  of  two  years,  and  until 
he  should  fully  decide  where  he  would  permanently  reside?  If 
not,  then  why  not,  if  the  decision  of  this  case  is  correct!  Is 
the  question  of  the  exemption  of  the  note  here  involved  de- 
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pendent  upon  the  investment  or  non-investment  of  the  avails 
of  other  property,  instead  of  the  fact  as  to  whether  the  debtor 
had  or  had  not  actually  changed  his  residence  and  citizenship! 
If  it  is,  then  it  wonld  seem  to  be  entirely  immaterial  whether 
the  debtor  ever  had  been  a  resident  of  this  state  or  not.  If, 
however,  it  is  dependent  upon  the  fact  of  residence  and  citizen- 
ship at  the  time  the  snit  was  commenced,  then,  as  the  debtor 
was,  upon  the  admitted  facts,  entitled  to  the  benefit  of  tlie 
exemption  laws  of  Minnesota,  it  follows  that  he  conid  not  at 
the  same  time  be  entitled  to  the  benefit  of  the  exemption  laws 
of  Wisconsin,  unless  it  be  held  that  a  person  with  a  fixed  resi- 
dence and  citizenship  is  not  only  entitled  to  benefits  of  the 
exemption  laws  of  the  state  in  which  he  resides,  but  also  of  the 
state  in  which  he  has  ceased  to  reside.  It  would  seem  that  a 
construction  should  not  be  indulged  which  would  give  to  a 
migrating  individual  the  benefit  of  the  exemption  laws  of  two 
different  states  at  the  same  time^  while  permanent  residents 
could  only  have  the  benefit  of  one.  The  fact  of  the  debtor  not 
being  a  resident  of  this  state  (subd.  5,  sec.  2731,  R.  S.)  of 
itself  entitled  the  plaintiff  to  an  attachment  against  his  prop- 
erty here;  and  yet  it  could  be  of  no  avail  in  this  case,  if  a 
non-resident  debtor  may  invoke  the  benefit  of  our  exemption 
laws  for  two  years  after  he  has  ceased  to  be  a  resident  of  this 
state  and  become  a  citizen  of  another  state. 

In  YeVoerton  v,  Burtorty  26  Pa.  St.,  854,  Woodward,  J.,  gi vi  ng 
the  opinion  of  the  court,  said:  "  But  debtors  subject  to  foreign 
attachment  are  no  more  within  the  spirit  of  the  exemption  law 
.  .  .  than  they  are  within  its  letter.  We  do  not  legislate 
.for  xmnheyond  our  jurisdiction^  and  certainly  not  for  abscond- 
ing debtors;  but  the  act  .  .  .  was  designed  for  our  omn 
cUisens  —  for  the  families  of  the  poor  who  are  with  uSy —  that 
the  rapacity  of  creditors  might  not  strip  them  of  every  com- 
fort and  convenience.  The  primary  object  of  the  process  of 
foreign  attachment  is  to  compel  the  appearance  of  the  debtor; 
and  if  it  fail  of  this  purpose  —  if  he  will  not  come  within  our 
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jurisdiction  to  answer  to  his  liabilities, — let  him  not  come  to 
appropriate  our  bounties."  This  language  is  quoted  with  ap- 
proval in  Ott  v.  BoXy  22  Minn.,  485,  where  it  was  held  that 
**  an  absconding  debtor  who  has  departed  the  state  without  any 
intention  of  returning,  and  becomes  a  resident  of  another 
jurisdiction,  cannot  avail  himself  of  the  benefits  of  our 
exemption  laws  in  respect  to  personal  property  left  behind 
him,  and  subsequently  seized  and  sold  upon  execution." 

I  am  not  aware  of  any  case  where  this  court  has  heretofore 
held  that  a  resident  and  citizen  of  another  state  id  entitled  to 
the  benefit  of  the  exemption  laws  of  this  state. 

In  Lowe  v.  Stringham^  14  Wis.,  222,  the  claimant  of  the 
wheat  was  a  "  temporary  resident,'*  and  it  was  held  that  the 
statute  makes  no  discrimination  "between  temporary  and  per- 
manent residents."  What  was  said  in  that  case  by  Mr.  Jus- 
tice Paine  about  "the  temporary  sojourner^  or  even  the 
stranger  within  our  gates,"  was  clearly  ohiter;  but  even  that, 
as  I  think,  does  not  authorize  the  inference  of  a  willingness 
on  his  part  to  give  residents  and  citizens  of  other  states  the 
benefit  of  the  exemption  laws  of  this  state.  But,  however  that 
may  be,  one  of  the  first  acts  passed  at  the  next  session  of  the 
legislature  after  that  decision,  was  chapter  11,  Laws  of  1862, 
limiting  the  exemption  of  the  class  of  personal  property  referred 
to  in  Lowe  v.  Stringham,  and  all  other  personal  property  (ex- 
cept such  as  pertained  to  the  household,  wearing  apparel,  a 
place  of  worship,  and  burial  of  the  dead),  "  to  debtors  having 
an  actual  residence  in  this  state."  That  limitation  has  not  only 
been  preserved,  but  extended  from  four  subdivisions  of  the 
section  to  ten  subdivisions.  See  last  part  of  section  2982,  R. 
S.,  p.  783.  Prior  to  the  act  of  1862,  as  intimated  by  MV.  Jus- 
tice  Paine,  the  statute  exempting  personal  property  was  silent 
as  to  residence,  but  the  impljpation  arising  from  the  rules  of 
construction  indicated  by  the  above  authorities  made  it  appli- 
cable only  to  those  who  were  within .  the  jurisdiction  of  the 
state.     Of  course,  when  the  legislature  expressly  limited  cer- 
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tain  classes  of  personal  property  to  actual  residents  of  the 
state,  it  thereby  raised  a  counter  implication  that  the  other 
classes  of  personal  property  not  so  limited  were  exempt,  with- 
out reference  to  the  question  of  residence.  But  in  the  statute  ex- 
empting homesteads  it  was  never  left  to  implication;  for  there  it 
has  always  been  expressly  confined  to  lands  owned  and  occupied 
by  a  "  resident  of  the  statej^  and  it  was  only  "  such  exemption  '^ 
that  was  "extended"  to  the  "proceeds"  derived  from  the  sale 
of  the  homestead.  While  the  statute  protects  a  "  resident  of 
the  state  "  in  the  ownership  of  such  proceeds  "  for  a  period  of 
not  exceeding  two  years,''  yet,  in  my  judgment,  it  does  not 
continue  such  protection  after  such  owner  has  ceased  to  be 
such  a  resident  of  this  state,  and  actually  becomes  a  resident 
and  citizen  of  another  state;  and  to  give  to  the  statute  that  ef- 
fect by  construction,  is  to  interpolate  into  it  words  of  such 
import.  The  inequality  of  exempting  large  sums  of  money, 
even  to  residents  of  the  state,  for  a  period  of  two  years,  merely 
because  they  were  once  so  fortunate  as  to  own  a  homestead, 
and  yet  affording  no  protection  of  an  equal  amount  to  those 
who  are  desirous  of  buying  one,  is  apparent;  but  to  extend  such 
protection  to  residents  and  citizens  of  other  states  seems  to  be 
unjust,  not  only  to  resident  creditors,  but  to  that  large  class 
of  citizens  who,  from  the  rapacity  of  creditors  or  otherwise, 
have  never  been  able  to  accumulate  and  hold  as  exempt  a  suf- 
ficient amount  of  money  with  which  to  buy  a  homestead  in 
the  first  instance. 

For  the  reasons  given,  I  prefer  to  have  my  associates  take 
the  responsibility  of  the  decision  of  the  court  in  this  case. 

By  the  Court. —  Judgment  affirmed. 
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March  IS—Apnl  5, 1882. 

FORECLOSUKB   OF  MOKTOAGB:   ISSUBS  AND  FINDINGS:  FlEADINO:  CoUN- 

tbkclaim:  Attorney's  Fees.    (1)  Whether  finding  disposes  of  issue 
as  to  payments.    (2)  Mortgage  construed,    (S)  Answer:  Counterclaim, 
how  pleaded.    Whether  issue  upon  counterclaim  disposed  of,  (4)  Find- 
ing construed,    (5)  What  attorney* s  fees  allowed. 
Reversal  op  Judgment:  (4)  Only  for  error  injurious  to  appellant, 

1.  By  the  terms  of  a  mortgage  giyen  to  secure  payment  of  pmrchase  money 

amoanting  in  all  to  $2,950,  $100  were  to  be  paid  at  once ;  the  mortgagor 
was  to  pay  all  incumbrances  then  existing  upon  the  property,  and  be 
credited  with  one-half  the  amount;  and  the  remainder  was  to  be  paid 
in  installments.  In  an  action  brought  some  years  afterwards,  the  com- 
plaint alleged  that  there  was  due  and  unpaid  on  the  mortgage  a  balance 
of  $2,000,  and  the  answer,  without  expressly  denying  this  averment  al- 
leged that  defendant  had  paid,  before  the  commencement  of  the  action, 
incumbrances  amounting  to  about  $4,000,  one-half  of  which  should  be 
allowed  as  a  payment  on  the  mortgage.  There  was  no  pretense  of  any 
other  payments,  except  the  $100.  The  court  found  as  a  fact  that  there 
was  due  on  the  mortgage  $2,128.  Held^  that  this  sufficiently  disposed 
of  the  issue  as  to  the  amount  of  payments  made  by  defendant  to  dis- 
charge incumbrances. 

2.  Under  the  terms  of  the  mortgage  as  above  stated,  the  mortgagor  was  en- 

titled to  credits  for  one-half  of  the  sums  paid  by  him  upon  the  amount 
of  incumbrances  existing  at  the  time  cf  the  sale,  but  not  for  any  part  of 
sums  paid  by  him  for  subsequently  accrued  interest  on  such  incum- 
brances. 
8.  The  answer  also  alleged  damage  to  defendant  from  false  representations 
\fj  the  vendor  at  the  time  of  the  sale ;  but  did  not  allege  that  the  vendor 
knew  the  representations  to  be  false,  nor  did  it  plead  the  facts  as  a 
counterclaim.  The  court  found  that  the  vendor  warranted  the  property 
free  from  defects,  and  that  there  was  a  defect,  to  defendant's  damage 
in  a  certain  amount,  which  was  deducted  in  the  judgment.  Held,  on 
defendant's  appeal,  that  there  was  no  error  as  against  him;  that,  even  if 
that  part  of  the  answer  which  relates  to  the  alleged  false  representations 
could  properly  be  treated  as  in  form  a  counterclaim,  it  does  not  state  a 
cause  of  action;  and  that,  if  it  were  otherwise,  the  issue  was  sufficiently 
disposed  of  by  the  finding  and  judgment. 
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4.  The  answer  aHeged  that  the  property  mortgaged  was  personal  asd  not 

real  property,  and  also  set  ap  certain  alleged  facts  as  estopping  plaintiff 
from  claiming  that  the  mortgage  was  of  realty.  The  mortgage  was  of 
an  undivided  half  of  a  certain  steam  saw-mill,  situate  on  a  certain  lot, 
and  of  the  tools,  implements  and  fixtures  connected  with  such  mill;  and 
the  court  found  that  the  mill  still  remained  on  said  lot,  and  was  **  a  sta- 
tionary mill,  set  in  brick  arches  on  said  land ;"  and  it  rendered  judgment 
of  foreclosure  and  sale  in  the  manner  prescribed  for  real-estate  mort- 
gages. Held,  that  at  least  some  part  of  the  property  was  virtually  found 
to  be  real  estate;  and  that,  even  if  it  were  all  personal  property,  there 
would  be  no  error  in  the  judgment  iigurious  to  the  mortgagor. 

5.  Judgment  in  foreclosure  can  allow  no  sum  as  attorney *s  fees  in  addition 

to  statutory  costs,  unless  such  sum  is  stipulated  for  in  the  mortgage. 

APPEAL  from  the  Circuit  Court  for  Portage  County. 

The  defendant  appealed  from  a  judgment  in  favor  of  the 
plaintiff.    The  case  is  thus  stated  by  Mr.  Justice  Tatlob: 

^'This  action  was  brought  to  foreclose  a  mortgage.  The 
complaint  was  in  the  usual  form,  and,  among  other  things,  al- 
leged that  the  mortgagor,  S.  S.  Karner^  in  and  by  said  mort- 
gage covenanted  and  agreed  that  he  would  pay  the  sum  of  $25 
solicitor's  fees  in  case  of  the  foreclosure  of  said  mortgage  by 
reason  of  the  non-performance  of  any  of  the  conditions  thereof 
on  his  part  It  seems  that  the  mortgage  was  given  to  secure 
the  purchase  price  of  the  property  mortgaged.  The  mort- 
gagee, Stevens,  the  plaintiff's  assignor,  sold  the  mortgaged 
property  to  the  mortgagor,  S.  H.  Kamer^  for  the  sum  of 
$2,950,  of  which  $100  was  to  be  paid  at  the  time  of  the 
sale,  and  one-half  of  the  incumbrances  existing  on  said  prop- 
erty at  the  time  of  the  sale  was  to  be  deducted  from  said  pur- 
chase price,  and  the  balance  of  the  $2,950  to  be  paid  in  three 
years  from  the  20th  day  of  January,  1874,  with  interest  at  ten 
per  cent,  per  annum.  The  complaint  alleges  that  after  paying 
$100  on  the  day  of  sale,  and  one-half  of  the  incnmbrancos  on 
the  property  described  in  said  mortgage,  there  was  due  and 
unpaid  on  said  sale  and  mortgage  the  sum  of  $2,000. 

"  The  answer  of  Ea/mer  alleges,  first,  that  he  had  before 
the  commencement  of  this  action  paid  incumbrances  on  said 
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premises  amounting  to  about  the  sum  of  $4,000,  one-half  of 
which  shonid  be  indorsed  on  said  agreement  and  allowed  as  so 
much  payment  on  the  mortgage;  but  he  does  not  state  the 
exact  amount  so  paid  by  him,  nor  does  he  deny  in  express 
terms  that  the  sum  of  $2,000  was  still  unpaid  on  said  mort- 
gage, as  alleged  in  the  complaint.  As  a  separate  answer  and 
defense  Kamer  alleged  matters  which  were  in  substance  a 
counterclaim  for  damages  on  account  of  false  representations 
made  by  the  mortgagee  upon  the  sale  made  by  him  to  Kamer. 
Ho  also  filed  an  amended  answer  alleging  that  the  property 
mortgaged  was  personal  property  and  not  real  estate,  and  set- 
ting out  certain  matters  which  he  claims  should  estop  the 
plaintiff  from  claiming  that  his  mortgage  was  a  mortgage 
upon  real  estate.  The  property  is  described  in  the  mortgage 
as  follows:  ^THe  undivided  one-half  of  a  certain  steam  saw- 
mill, situation  lot  four,  section  twenty-five,  in  township 
twenty-four,  in  range  seven,  in  said  county,  and  known  as 
Stevens'  Mill,  and  the  undivided  one-half  of  all  tools,  imple- 
ments and  fixtnres  of  any  kind  connected  with  said  mill;  to 
have  and  to  hold  the  above  mortgaged  premises,  with  the  ap- 
pnrtenances,  unto  the  said  Alonzo  Stevens,'  etc.  The  mortgage 
was  duly  attested  by  two  witnesses,  acknowledged,  and  re- 
corded in  the  oflSce  of  the  register  of  deeds  of  the  proper 
county.  No  bill  of  exceptions  ^vas  settled  in  the  action,  and 
the  case  comes  to  this  court  upon  the  record  alone.  The  find- 
ings of  fact  appearing  in  the  record  are  as  follows:  '1.  That 
the  mortgage  set  forth  in  the  complaint  was  given  to  secure  the 
purchase  money  for  an  undivided  half  of  the  steam  fixtures,  im- 
plements and  personal  property  described  in  said  complaint. 
2.  That  at  the  lime  said  mortgage  was  executed,  said  steam- 
mill  was  situated  upon  said  lot  four,  in  section  twenty-five, 
township  twenty-four  N.,  of  range  seven  E.,  in  said  county, 
and  still  remains  on  said  lot.  8.  That  said  steam  saw-mill  was 
a  stationary  mill,  set  in  brick  arches,  on  said  land.  4.  That 
the  plaintiff  is  the  legal  owner  and  holder  of  said  mortgage, 
Vol.  LIV-38 
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and  that  there  is  now  dae  thereon  $2,128.87.  6.  That  at  the 
time  the  said  mortgage  was  executed,  and  the  said  steam-mill 
sold  to  the  defendant,  said  Alonzo  Stevens  warranted  the  mill 
to  be  sound  and  free  from  all  defects;  and  that  the  same  was 
not  then  and  there  sound  and  free  of  all  defects,  but  the 
engine  was  defective  by  reason  of  a  flaw  or  hole  in  the  same, 
which  said  defect  diminished  the  value  thereof  $125/ 

"  The  conclusions  of  law  were,  '  1.  That  the  defendant  is  now 
justly  indebted  to  the  plaintiff  in  the  sum  of  $1,934.59,  and  is 
entitled  to  a  judgment  of  foreclosure  therefor,  besides  the 
costs  of  this  action.  2.  That  the  plaintiff  have  the  ordinary 
judgment  for  the  sale  of  said  mortgaged  premises,  to  .wit,  the 
undivided  half  part  of  a  certain  steam  saw-mill,  situate  on  lot 
four,  section  twenty-five,  in  township  twenty-four  N.,  of 
range  seven  E.,  in  said  county,  and  known  as  Stevens'  Mill, 
and  the  undivided  half  of  all  tools,  implements,  and  fixtures 
of  every,  kind  connected  with  said  mill,  and  the  appurtenances 
thereunto  belonging.' 

"Judgment  was  entered  in  accordance  with  these  conclu- 
sions, except  that  the  plaintiff  took  judgment  for  $50  for  an 
attorney's  fee,  in  addition  to  the  taxable  costs. 

"The  defendant  filed  the  following  exceptions  to  the  find- 
ings of  the  court:  '(1)  The  said  findings  do  not  determine  the 
defense  interposed  by  the  answer,  that,  by  the  contract  be- 
tween Alonzo  Stevens  and  this  defendant,  and  upon  which 
this  action  is  brought,  this  defendant  was  to  pay  one-half  of 
•  the  incumbrances  on  the  property  mortgaged,  to  wit,  the  saw- 
mill and  fixtures,  and  have  the  amount  thereof  deducted  from 
the  sum  mentioned  in  said  agreement,  to  wit,  the  sum  of 
$2,950;  nor  does  it  determine  the  amount  of  such  incumbrances. 
(2)  Said  findings  do  not  determine  what  incumbrances,  if  any, 
were  upon  said  property,  nor  whether  the  defendant  in  fact 
paid  any  such  incumbrances,  or  any  part  thereof,  and,  if  so, 
to  what  amount.  (3)  Said  findings  do  not  determine  whether 
:  the  said  Alonzo  Stevens  made  the  fraudulent  representations 
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set  forth  in  said  answer.  (4)  Said  findings  do  not  dctennino 
whether  the  defendent  made  repairs  on  the  machinery  other 
tlian  the  cylinder,  nor  to  what  amount,  nor  whether  he  was  en- 
titled to  damages  in  consequence  thereof,  as  claimed  in  said 
answer.  (5)  Said  findings  do  not  determine  any  of  the  ques- 
tions raised  and  issues  formed  by  the  further  and  supple- 
mental answer  of  the  defendant.'  *' 

The  cause  was  submitted  on  the  brief  of  Raymond  c6 
Haseltine  for  the  appellant,  and  tfiat  of  G.  W.  Cat^  for  the 
respondent. 

Taylor,  J.  Upon  this  appeal  the  appellant  alleges  that  his 
exceptions  to  the  findings  were  well  taken,  and  he  also  assigns 
for  error  that  the  judgment  was  erroneous  in  that  it  awarded 
to  the  plaintiff  $50  as  attorney's  fees  in  addition  to  the  taxable 
costs,  when  the  mortgage  contained  a  covenant  for  the  pay- 
ment of  only  $25  for  such  fee. 

It  is  a  sufficient  answer  to  the  first  two  exceptions,  that  the 
court  does  find  that  a  certain  aum  was  due  and  unpaid  upon 
the  contract  for  the  sale  of  the  land  at  the  date  of  the  finding, 
viz.,  the  sum  stated  in  such  findings.  It  is  very  clear  from 
the  pleadings  that  the  court  did  deduct  a  large  sum  from  the 
amount  which  the  contract  called  for,  on  account  of  the  in- 
cumbrances on  the  mortgaged  premises.  There  is  no  allega- 
tion in  the  complaint,  or  in  the  answer,  that  the  defendant 
ever  paid  anything  on  the  contract  except  the  sum  of  $100, 
paid  at  the  time  of  the  making  the  same;  and  whatever  was 
deducted  from  the  sum  of  $2,850,  and  interest  for  over  five 
years  at  ten  per  cent.,  must  have  been  deducted  on  account  of 
the  one-half  of  the  incumbrances  on  the  property  at  the  time 
of  the  sale. 

The  amount  due  on  the  contract  after  deducting  the  $100 
paid,  with  interest  at  ten  per  cent.,  would  be  upwards  of 
$4,560.  The  amount  for  which  judgment  was  directed  to  be 
entered  was  the  sum  of  $1,934.59,  so  that  there  must  have 
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been  deducted,  on  accoant  of  the  incumbrances,  $2,625,  less 
the  $125  deducted  for  the  damage  to  the  boiler,  or  the  euro  of 
$2,500.  The  defendant  does  not  claim  in  his  answer  that  he 
made  any  payment  on  the  contract  except  the  $100  and  the 
payments  he  made  by  way  of  discharging  the  incumbrances 
on  the  property,  to  about  the  amount  of  $2,000,  which  should 
be  applied  to  the  payment  of  the  amount  called  for  in  the 
contract. 

By  the  contract,  half  of  the  incumbrances  on  the  place  were 
to  be  deducted  from  the  mortgage,  and  the  balance  was  to  be 
paid  in  three  years  from  January  20,  1874,  with  interest  at 
ten  per  cent,  if  half  the  incumbrances  amounted  to  the  sum 
of  $2,C00  at  the  time  the  contract  was  made,  there  would  still 
be  due  for  the  balance  of  principal  and  interest  over  $1,360 
when  judgment  was  entered;  but  the  answer  does  not  allege 
that  half  the  incumbrances  amounted  to  the  sum  of  $2,000  at 
the  time  the  contract  was  made,  but  that  the  defendant  had 
paid  aboutthat  sum  on  account  of  half  of  such  incumbrances 
before  the  action  was  brought  If  that  allegation  be  true,  it 
does  not  show  that  he  is  injured  by  the  finding  of  the  court 
It  is  probable  that  a  considerable  amount  of  that  sum  was  paid 
for  interest  which  accrued  after  the  contract  was  made,  which 
would  not  be  chargeable  to  plaintiflTs  assignor,  Stevens.  The 
general  finding  upon  this  subject  was  clearly  sufficient.  Knox 
t).  JohiBton^  20  Wis.,  41-43;  Catlin  v.  Henton^  9  Wis.,  476; 
Sanford  v.  McCreedy^  28  Wis.,  103;  Wilier  v.  Bergenthal^ 
60  Wis.,  474r-479.  If  the  appellant  supposed  the  court  had 
made  any  mistake  as  to  the  amount  for  which  he  should  be 
credited  on  account  of  the  incumbrances,  he  should  have  asked 
the  court  to  find  specially  upon  that  question;  and  if  not 
satisfied  with  such  special  finding  on  that  subject,  he  should 
have  excepted,  and  preserved  the  evidence  in  a  bill  of  excep- 
tions, so  as  to  show  the  error  of  the  court,  if  there  was  any. 

The  third  and  fourth  exceptions  are  not  well  taken,  because 
the  court  has  found  in.  bis  favor  upon  the  allegations  of  his 
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second  answer,  and  assessed  bis  damages  at  $125.  The  oonrt 
has  in  fact  found  that  there  was  a  warranty  and  a  breach,  and 
has  assessed  the  damages.  This  disposes  of  the  defense,  sub- 
stantially. The  answer  upon  this  question  is  defective  in  not 
being  pleaded  as  a  counterclaim.  See  subd.  3,  seo.  2656,  R  8. 
The  allegations  are  not  suflScient  to  sustain  a  claim  for  damages 
on  the  ground  of  fraudulent  representations,  if  it  had  been 
pleaded  as  a  counterclaim,  because  it  does  not  allege  that  the 
plaintiff  knew  that  the  representations  were  false  when  he 
made  them.  The  court  has,  however,  treated  the  answer  as  a 
counterclaim,  and  as  sufficient  to  sustain  a  claim  for  a  breach 
of  warranty  that  the  machinery  was  in  good  cpndition  and  free 
from  defects.  It  seems  to  us  that  the  appellant  has  nothing  to 
complain  of  in  this  respect. 

The  objection  that  the  court  has  not  disposed  of  the  issue 
raised  by  the  amended  answer,  cannot  be  sustained.  The  court 
has  by  fair  inference  found  that  at  least  some  part  of  the  mort- 
gaged  property  was  real  estate,  and  directed  judgment  for  sale 
as  in  case  of  a  real  estate  mortgage;  and  there  is  nothing  in 
the  findings  of  fact  which  is  inconsistent  with  that  finding. 

Even  if  the  evidence  had  shown  that  Stevens,  the  assignor  of 
the  plaintiff  and  the  defendants'  vendor,  was  not  the  owner  of 
lot  4,  upon  which  the  mill,  etc.,  stood  at  the  time  of  the  sale, 
still  if  he  were  in  possession  there  would  arise  a  presumption 
that  he  had  a  right  to  have  his  mill  on  said  land,  as  lessee  or 
otherwise.  Such  right  would  pass  by  the  sale  to  his  vendee, 
and  be  covered  by  the  mortgage  back  for  the  purchase  money, 
and  would  constitute  an  interest  in  land  so  as  to  sustain  the 
mortgage  as  a  mortgage  of  an  interest  in  real  estate;  and  if  the 
proofs  showed  that  Stevens  was  in  fact  the  owner  of  lot  4,  or 
was  in  the  possession,  and  there  was  no  other  evidence  of 
ownership,  then  his  vendee  would,  if  he  took  possession  under 
his  contract,  be  presumed  to  take  the  fee  to  the  undivided  half 
of  the  lot.  Taking  the  description  in  the  mortgage  standing 
alone,  we  think  it  shows  that  it  covered  an  interest  in  real  es- 
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tate.  But  if  it  were  all  personal  property,  it  is  diflScult  to  see 
how  the  defendant  is  prejudiced  by  the  judgment  directing  its 
sale  as  real  estate.  In  fact,  -such  direction  is  rather  for  his 
benefit,  as  it  gives  him  a  year  and  over  to  redeem,  which  he 
would  not  be  entitled  to  had  the  plaintiff  sold  the  property  as 
personal  property.  The  property  being  in  the  hands  of  the 
mortgagor,  and  of  a  peculiar  nature,  and  the  amount  due  on 
the  mortgage  depending  upon  the  amount  of  incumbrances  on 
the  property  mortgaged,  it  would  perhaps  be  proper  on  the 
part  of  the  mortgagor  to  come  into  a  court  of  equity  and  ask 
to  have  the  amount  due  on  his  mortgage  determined  before 
sale  under  it,  treating  it  as  a  chattel  mortgage  merely.  But 
upon  this  point  we  do  not  deem  it  necessary  to  pass  finally. 

We  find  nothing  in  the  record  previous  to  the  entry  of  judg- 
ment which  should  reverse  the  judgment  The  allowance  of 
judgment  for  the  sum  of  $50  attorney's  fees,  in  addition  to 
taxable  costs,  was  wholly  unauthorized  by  the  terms  of  the 
mortgage,  oif  by  any  provision  of  law.  The  claim  made  by 
the  learned  attorney  for  the  respondent,  that  the  court  may,  in 
an  action  to  foreclose  a  mortgage,  allow  a  reasonable  attorney's 
fee  in  addition  to  taxable  costs,  and  in  addition  to  the  sum 
agreed  to  be  paid  in  the  mortgage  as  such  fee,  is  not  sustained 
by  any  authority  in  this  court;  and  in  the  late  case  of  Patrick 
CarrolVit  Willy  53  Wis.,  228,  it  was  expressly  held  that  the 
statute  regulating  costs  applied  to  all  cases,  both  equitable  and 
legal,  and  no  costs  could  be  recovered  in  any  case  except  such  as 
were  designated  by  the  statute.  That  case  was  not  intended  to 
and  does  not  decide  that  a  party  to  a  foreclosure  suit  may  not 
recover  a  reasonable  sum  as  attorney's  fees,  in  addition  to  the 
statutory  costs,  when  the  mortgagor  has  so  covenanted  in  his 
mortgage;  but  it  does  cover  all  cases  where  no  such  cov- 
enant exists  in  the  mortgage.  The  plaintiff  may  therefore 
recover  the  $25  agreed  to  be  paid  by  the  terms  of  the  mort- 
gage in  addition  to  the  statutory  and  taxable  costs,  but  there 
is  no  authority  for  his  recovery  beyond  that  amount.     Under 
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the  rule  established  by  thisconrt  in  Page  v.  Town  ofSumpter^ 
63  TV  is.,  652,  and  the  cases  there  cited,  we  must  reverse  the 
judgment  because  it  includes  the  sum  of  $25  for  attorney's 
fees  more  than  the  law  authorizes. 

By  the  Court — The  judgment  of  the  circuit  court  is  re- 
versed,*with  costs,  and  the  cause  remanded  with  directions  to 
the  circuit  court  to  enter  judgment  in  conformity  to  this 
opinion. 


•    EiBBY  and  others  vs.  Coenino,  Garnishee,  and  others. 

March  15  —  Apnl  5, 1882. 

GABNisHiffENT:  Watvbb:  Costs.  (1)  Waiver  of  formal  objections  to 
answer.  (4)  When  claimant  interpleading  in  garnishment  entitled  to 
costs. 

Rbybbsal  of  Judgment:  C2,  5)  For  determinations  no^  affecting  wyi*- 
riously  appellant* s  rights. 

1.  Where  a  person  whom  a  garnishee's  answer  discloses  as  a  claimant  of  the 

fund  in  dispute,  has  been  ordered  to  interplead  (E.  S.,  sec.  2767),  and 
has  answered  setting  up  his  claim,  and  the  plaintiffs  have  taken  issue  on 
the  answer,  anc^  'gone  to  trial  thereon,  they  cannot  afterwards  object 
that  the  answer  is  unverified  or  out  of  time. 

2.  An  error  in  rejecting  testimony  is  cured  where  the  testimony  is  afterwards 

admitted  in  full;  and  the  erroneous  rejection  of  evidence  is  no  ground 
of  reversal  unless  the  appellant  may  have  been  prejudiced  thereby. 
8.  One  who  has  voluntarily  consented  to  the  use  of  money  in  the  hands  of 
another  to  pay  the  debts  of  a  third  person,  may  revoke  such  consent 
before  the  payment  of  the  money. 

4.  It  having  been  found  that  part  of  the  fund  in  the  garnishee's  hands  be- 

longed to  the  principal  debtor,  and  another  part  to  the  person  required 
to  interplead,  judgment  properly  goes  in  favor  of  the  latter  against  the 
plaintiff,  for  costs. 

5.  Where  the  court  orders  the  garnishee  to  pay  over  to  such  party  inter- 

pleading so  much  of  the  fund  as  is  adjudged  to  belong  to  him,  the 
question  whether  this  is  a  proper  order  will  not  be  considered  on  the 
plaintiff's  appeal. 
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APPEAL  from  the  Circuit  Court  for  Taylor  County. 

The  action  was  commenced  by  eerTice  of  the  summons  and 
affidavit  for  garnishment  upon  the  garnishee,  the  principal  de- 
fendant, Alphens  Tucker,  not  being  found.  The  garnishee 
answered,  alleging  that  he  had  under  his  control  the  sum  of 
$300,  belonging  to  said  defendant,  which  he  had  receiyed  in 
settlement  of  certain  actions  upon  policies  of  insurance  in 
favor  of  such  defendant  and  of  Clara  E.  Tucker,  his  wife,  and 
that  of  said  amount  Clara  K  Tucker  claimed  the  sum  of  $220. 
It  is  stated  in  the  printed  case  that  Clara  E.  Tucker  was  inter- 
pleaded as  a  defendant  in  the  action;  that  ^'judgment  was 
duly  rendered  against  the  said  garnishee,  S.  A,  Coming^  and 
the  said  Clara  E.  Tucker,  interpleaded  as  aforesaid,  on  the  2nd 
day  of  July,  1879,  which  judgment  was  vacated  and  set  aside  by 
an  order  of  said  court  on  the  3d  day  of  September,  1879; "  and 
that  Clara  E. Tucker  served  an  unverified  answer  upon  the  plaint- 
iflFs  with  notice  of  the  motion  to  vacate  the  judgment  above  men- 
tioned, but  never  served  any  other  answer.  The  answer  of  Clara 
E.  Tucker,  which  is  annexed,  as  an  exhibit,  to  the  bill  of  excep- 
tions, alleges,  in  substance,  that  the  money  in  the  hands  of  the 
garnishee  is  her  separate  property,  in  no  way  liable  for  the 
debts  of  Alpheus  Tucker.  It  is  f u  rther  stated  in  the  printed  case, 
that  "  the  plaintiffs  duly  filed  and  served  their  notice  in  writ- 
ing that  they  elected  to  take  issue  on  the  answer  in  said  action; " 
and  that  *^  the  said  action  came  on  for  trial  upon  the  complaint 
and  answer  of  the  garnishee,  and  judgment  was  rendered  on 
the  17th  day  of  September,  1880,  in  favor  of  the  said  Clara 
E.  Tucker,  impleaded,  and  against  the  plaintiffs,  and  for  the 
sum  of  $29,  costs  of  action,  from  which  said  judgment,  this 
appeal  is  taken."  The  judgment  recites  that  "  the  trial  of  this 
issue  in  the  above  action,  made  by  the  complaint  of  the  plaint- 
iff and  the  answer  of  the  said  defendant,  Clara  K  Tucker, 
came  on  to  be  tried  and  was  tried  by  a  jury,^'  etc.  It  further 
recites  the  verdict  of  the  jury  that  the  garnishee  has  in  his 
hands  $70  belonging  to  Alpheus  Tucker,  and  $220  belonging 
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to  Clara  E.  Tucker,  and  adjudges  that  the  garnishee  pay  aaid 
sum  of  $220  to  Clara  E.  Tucker,  and  that  she  recover  costs 
taxed  at  $29,  from  the  plaintiffs.     The  plaintiffs  appealed. 

The  view  taken  by  this  court  of  the  evidence,  and  of  the 
charge  of  the  court  below,  will  appear  from  the  opinion. 

John  K.  Parishy  for  the  appellants. 

G,  W.  CaUy  for  the  respondents. 

Obton,  J.  The  garnishee  having  disclosed  that  Clo/ra  E. 
Tucker  claimed  a  part  of  the  moneys  in  his  hands  sought  to  be 
reached  by  the  plaintiffs  in  their  proceeding  of  garnishment, 
and  she  having  been  ordered  to  interplead  according  to  the  pro- 
visions of  section  2767,  R  S.,  and  having  answered,  claiming 
that  the  sum  of  $220  of  such  moneys  belonged  to  her  in  her 
own  riglit,  and  the  plaintiffs  having  taken  issue,  and  proceeded 
to  trial  before  a  jury  on  such  issue,  it  was  then  too  late  to  object 
to  her  answer  that  it  was  not  verified  or  out  of  time.  The 
questions  put  to  the  garnishee  on  the  trial,  relating  to  the  set- 
tlement of  the  suits  against  the  insurance  company,  and  the 
settlement  of  the  plaintifi^s  claim  out  of  the  insurance  moneys, 
and  the  agreement  of  the  parties  in  respect  to  the  same,  may 
have  been  proper,  and  the  sustaining *of  the  respondents'  objec- 
tion to  the  same  may  have  been  erroneous;  yet  such  error,  if 
any,  was  cured  by  the  garnishee  afterwards  testifying  fully  as 
to  all  the  matters  embraced  in  such  inquiry.  He  stated  fully 
that  he  settled  with  the  insurance  company  and  obtained  a 
certain  amount  on  account  of  the  policy  to.  Alpheus  Tucker, 
and  the  one  to  Clara  E.  Tucker^  and  that  Clara  E,  consented 
to  the  use  of  her  money  in  the  hands  of  the  garnishee  in  the 
payment  of  the  plaintiffs'  claim  and  other  claims  against  her 
husband;  and  that,  after  the  moneys  were  received  by  him, 
Clwra  E.  Tucker  countermanded  and  withdrew  such  consent 

It  is  objected  that  she  could  not  countermand  such  authority, 
and  that  she  should  be  estopped  from  so  doing.  But  she 
unquestionably  could  so  countermand  the  atfthority  of  her  agent 
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before  the  money  was  actually  paid  to  the  plaiDtiff;  for  her 
promise  or  agreement  was  merely  voluntary  and  without  con- 
sideration, and  verbal. 

It  appeared  in  evidence  that  Alpheus  Tucker,  the  husband,* 
owned  a  stock  of  goods  within  a  store  building  belonging  to 
Ctara  E.^  his  wife,  and  that  they  sold  both  the  goods  and  store 
to  one  Cone,  and  that  she  deeded  to  Cone  the  store  building 
and  lot  on  which  it  stood,  and  received  in  consideration  there- 
for certain  tracts  of  pine  lands,  which  were  deeded  to  her  by 
Cone;  and  Cone  testified  fully  about  this  transaction.  The 
learned  counsel  of  the  appellants  offered  in  evidence  a  certified 
copy  of  that  deed  from  Cone  to  her,  and  the  court  sustained  the 
objection  of  the  respondents  to  such  offer,  and  this  is  assigned 
as  error.  The  deed,  or  a  certified  copy  of  it^  was  probably 
admissible  and  competent  evidence,  but  it  was  certainly  quite 
immaterial  and  unnecessary  as  bearing  upon  the  claim  that 
the  property  in  the  pine  lands  was  nominally  in  Clara  jE*.,  the 
wife,  but  that  they  really  belonged  to  Alpheus  Tucker,  the  hus- 
band, and  that  the  conveyance  was  to  defraud  his  creditors. 
There  was  nothing  in  the  peculiar  form  of  the  deed  itself  which 
could  throw  any  light  upon  the  question,  and  the  fact  that  such 
a  deed  was  actually  made  was  fully  in  evidence,  and  all  the 
facts  and  circumstances  relating  to  it 

It  appeai*ed  in  evidence,  as  near  as  we  can  understand  it 
(for  the  evidence  was  very  meager  and  somewhat  disconnected, 
and  not  so  clear  to  us  as  it  evidently  is  to  the  learned  counsel 
on  both  sides,  who  knew  many  things  which  were  not  proved), 
that  the  store  building  insured  was  purchased  by  Clara  E. 
Tucker^  and  the  legal  title  was  conveyed  to  her,  and  that  she 
formerly  owned  a  store  and  lot  at  another  place,  which  she  sold 
to  Cone,  and  Cone  deeded  to  her  on  the  purchase  of  it  certain 
pine  lands  of  considerable  value.  She  therefore  had  a  sepa- 
rate estate  before  she  bought  the  store  on  which  she  obtained 
the  insurance  money.  It  does  not  appear  whether  she  used 
the  proceeds  of  these  pine  lands  as  purchase  money  of  the 
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store,  but  it  may  well  be  presnined  that  she  did,  in  the  absence 
of  all  proof  on  the  subject,  when  her  title  is  questioned  on 
this  record  on  the .  ground  that  it  is  not  showp  that  she  pur* 
chased  the  store  building  and  lot  with  her  own  means  or 
separate  property. 

There  was  no  motion  for  a  new  trial,  and  we  shall  therefore 
say  nothing  more  on  the  merits  of  the  case.  The  charge  of 
the  learned  judge  appears  to  have  been  clear  and  fair,  and  not 
liable  to  criticism.  The  jury  found  that  the  garnishee  held  in 
his  hands  $70  belonging  to  the  defendant  Alpheus  Tucker,  and 
$220  belonging  to  Clara  E.  Tucker^  and  the  court  ordered  the 
$220  paid  to  Clara  E.  Tucker^  and  rendered  judgment  in  her 
favor  agjainst  the  plaintiffs  for  costs.  The  practice  in  such  a 
case  is  new  and  unsettled,  and  whether  this  order  was  proper, 
or  whether  judgment  should  have  been  rendered  in  favor  of 
the  claimant  against  the  garnishee  in  such  a  case,  or  whether 
neither  course  should  be  pursued  and  the  money  left  in  the 
hands  of  the  garnishee^  we  do  not  choose  to  decide  on  this 
appeal,  because  the  question  is  not  involved,  as  the  plaintiffs 
are  not  interested  in  it,  and  it  is  immaterial  to  them  how  the 
claimant  obtains  the  money  after  it  has  been  duly  found  to 
belong  to  her,  or  whether  she  gets  it  at  all.  The  judgment 
for  costs  was  clearly  proper.  The  finding  appears  to  be  ready 
for  the  plaintiffs  to  take  judgment  against  the  garnishee  for 
$70. 

By  the  Court — The  judgment  of  the  circuit  court  is 
affirmed. 
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Galloway  vb.  Wbkk  and  another. 

March  15— April  5, 1882. 

Sale  of  Chattels.    (1,  2)  Contract  for  sale  of  lumber  construed.    When 

title  passed. 
Reversal  op  Judgment:  (3)  For  imtnaterial  error, 

1.  A  contract  declares  that  W.  &  C.  have  sold  to  the  M.  M.  Co.,  65  per  cent,  of 

the  entire  cut  of  lomber  for  the  season,  cut  from  logs  already  delivered  or 
to  be  delivered  at  a  certain  mill;  said  lumber  to  be  cut  and  piled  as  the  M. 
M.  Co.  may  direct,  and  to  be  loaded  on  cars  when  that  company  shall  have 
cars  on  the  side-track  therefor;  in  consideration  thereof,  the  M.  M.  Co. 
agrees  to  pay  (16  per  M.  feet  for  said  65  per  cent,  of  the  entire  cut,  as 
foUows:  Said  lumber  to  be  "estimated"  on  or  near  the  15th  of  each 
month,  and  $12  per  M.  feet  in  yard  of  the  65  per  cent  of  cut  to  be  paid 
to  W.  &  C.  at  the  time  of  the  *' estimate,"  and  the  remaining  $4  per  M. 
feet  to  be  paid  when  the  lumber  is  loaded  on  cars  for  shipping;  "  title 
to  said  lumber  to  vest  in  the  M.  M.  Co.  as  soon  as  estimated;"  and  none 
of  the  lumber  to  be  shipped  until  estimated  and  paid  for.  Heldy  that 
no  title  to  any  part  of  the  lumber  passed  to  the  M.  M.  Co.  under  the 
terms  of  the  contract,  until  the  whole  amount  cut  and  in  the  yard  at  a 
given  time  had  been  measured  and  determined  by  the  parties,  and  the 
specific  lumber  sold  to  said  company  had  been  set  apart  and  distinguished 
from  the  remainder;  but  when  this  was  done,  the  title  to  such  lumber 
would  immediately  pass,  before  any  payment  made. 

2.  Proof  that  several  piles  of  the  lumber  in  the  yard  had  been  estimated  by 

the  M.  M.  Co.  in  the  presence  or  with  the  knowledge  of  W.  &  C.  or  their 
agent,  and  had  been  marked  by  the  company  with  its  initials  and  with 
figures  showing  the  quantity  in  each  pile ;  that  these  piles  were  subse- 
quently sold  by  the  company  to  the  plaintiff;  and  that  the  company  bad 
made  large  advances  on  the  contract  —  held,  insufficient  to  show  title  in 
the  plaintiff,  in  the  absence  of  any  evidence  that  W.  &  C.  had  assented 
to  such  mark'mg  of  the  piles,  or  such  sale,  or  agreed  that  the  title  to 
such  piles  should  pass  to  the  company. 
8.  Where  the  plaintiff  in  an  action  for  the  conversion  of  chattels  has  shown 
no  title  to  the  property,  a  judgment  against  him  will  not  be  reversed  for 
any  error  in  the  charge  or  rulings  of  the  court. 

APPEAL  from  the  Circuit  Court  for  Marathon  County. 
Action  for  the  conversion  of  certain  lumber.    The  answer, 
in  Babstance,  alleges  that  the  lumber  was  manufactured  bj  the 
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defendants  under  a  contract  with  the  Mihills  Manufacturing 
Company,  but  was  never  estinaated,  delivered  or  paid  for  ac- 
cording to  the  contract;  and  that,  after  due  demand  on  the 
company  to  fulfill  its  contract,  its  failure  to  comply,  and  due 
notice  to  the  plaintiff,  who  had  acquired  the  rights  of  the  com- 
pany in  relation  to  the  lumber,  the  defendants  sold  the  lumber 
to  save  themselves  from  loss.  The  view  taken  by  the  court  of 
the  evidence,  and  the  charge  of  the  circuit  court,  will  appear 
from  the  opinion.  There  was  a  verdict  for  the  defendants;  a 
motion  for  a  new  trial  was  denied;  and,  from  a  judgment  on 
the  verdict,  plaintiff  appealed. 

For  the  appellant  there  was  a  brief  by  Shepard  <£  Shepard^ 
her  attorneys,  with  C.  W.  Felker^  of  counsel,  and  oral  argu- 
ment by  C.  E,  Shepard  and  Mr.  Felker. 

For  the  respondents  the  cause  was  submitted  on  the  brief  of 
0.  W.  Gate. 

Cole,  C.  J.  It  is  not  claimed  that  the  plaintiff  can  main- 
tain this  suit  unless  she  was  the  owner  of  the  lumber  which  it 
is  alleged  was  converted  by  the  defendants.  That  is  to  say,  it 
was  essential  for  her  to  show  that  the  title  to  the  property  had 
passed  to  her,  otherwise  she  was  not  entitled  to  recover  its 
value.  She  makes  title  through  a  sale  from  the  Mihills  Man- 
ufacturing Company.  The  question  is,  Did  the  title  and  own- 
ership  of  the  lumber  ever  become  so  vested  in  that  company 
that  it  could  pass  the  property  by  sale  to  the  plaintiff?  This, 
of  course,  is  the  vital  question  in  the  case,  and  its  solution  re- 
quires an  examination  of  the  contract.  By  the  contract  the 
defendants  sold  to  the  Mihills  Manufacturing  Company  sixty- 
five  per  cent,  of  the  entire  cut  (after  taking  out  culls  and 
shingles)  of  lumber,  which  should  be  manufactured  for  them 
from  logs  that  season  at  the  mill  designated.  The  contract 
provided  tha);  the  lumber  should  "be  cut  into  shop  cut- 
tings,*'  as  directed  by  the  Mihills  Company,  and  should 
be  piled  for  the  purpose  of  being  loaded  on  the  cars  as  the  coih- 
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pa,ny  should  order.  Then  follows  the  clause  upon  which  the 
case  turns,  and  which  reads  as  follows: 

''  In  consideration  whereof  the  parties  of  the  second  part 
promise  and  agree  to  pay  sixteen  dollars  per  thousand  feet  for 
said  sixty-five  per  cent  of  entire  cut  of  lumber,  as  aforesaid, 
in  manner  as  follows:  Said  lumber  to  be  estimated  on  or  near 
the  15th  of  each  month,  and  twelve  dollars  per  thousand  feet 
in  yard  of  the  sixty-five  per  cent,  of  cut  aforesaid  to  be  paid 
to  the  parties  of  the  first  part  at  the  time  of  estimate,  or 
within  ten  days  after  said  estimate,  and  the  balance,  four 
dollars  per  thousand  feet,  to  be  paid  when  lumber  is  loaded 
on  cars  for  shipping;  title  to  said  lumber  to  vest  in  the  parties 
of  the  second  part  as  soon  as  estimated;  said  lumber  to  be 
shipped  as  soon  as  dry  enough  to  put  10,000  feet  on  a  car; 
and  none  of  said  lumber  to  be  shipped  until  estimated  and  paid 
for." 

The  contention  is  as  to  the  meaning  of  this  clause,  and  what 
was  necessary  to  be  done  under  it  in  order  to  pass  the  title  of 
the  lumber.  On  the  part  of  the  defendants  it  is  insisted  that 
the  clause  meant  and  required  a  monthly  estimate;  in  other 
words,  an  actual  measurement  or  ascertainment  by  the  parties 
of  all  the  lumber  in  the  yard  which  was  cut  under  the  con- 
tract, and  a  separation  or  designation  of  the  sixty-five  per  cent., 
so  as  to  identify  the  property  the  title  to  which  would  pass  to 
the  vendee.  It  seems  to  us  that  this  is  the  true  meaning  and 
proper  construction  of  the  clause. 

It  is  said  by  the  learned  counsel  for  the  plaintiff,  that  the 
word  "  measure  "  is  not  used  in  the  contract,  but  the  word 
"estimate."  But  we  think  the  latter  expression,  in  the  con- 
nection in  which  it  is  used,  means  essentially  the  same  thing 
as  the  former.  The  word  "  estimate  "  here  involves  the  idea 
that  there  is  to  be  a  measurement  of  the  lumber  each  month, 
of  the  entire  cut,  and  the  setting  apart  of  the  proper  quantity 
to  the  company  as  a  condition  to  the  passing  of  the  title.  We 
see  nO  reason  why  the  general  rule  applicable  to  the  sale  of 
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personal  property  does  not  apply  to  the  case.  Ordinarily, 
where  a  party  claims  title  to  goods  under  a  sale,  and  the  qaes- 
tion  arises  as  to  when  the  property  passed,  it  is  material  for  him 
to  show  that  everything  the  seller  had  to  do  was  already  done, 
and  that  nothing  remained  to  be  done  on  his  own  part  but  to 
take  away  the  specific  goods.  They  must  have  been  weighed 
or  measured,  and  specifically  designated  and  set  apart  by  the 
vendor,  subject,  to  his  control.  2  Greenl.  Ev.,  §  638;  Benj. 
on  Sales,  §  819,  and  authorities  cited  in  note  c.  There  is  a  very 
strong  reason  for  holding  that  the  parties  to  this  contract  in- 
tended that  the  monthly  estimate  should  be  a  measurement  of 
the  entire  cut  in  the  yard;  for  sixty-five  percent,  of  the  quan- 
tity was  to  become  the  property  of  the  company  when  that 
estimate  was  made,  and  $12  per  thousand  was  to  be  then  paid, 
or  within  ten  days  thereafter.  It  is  obvious  that  in  order  to 
determine  the  quantity  which  the  company  was  bound  to  re- 
ceive and  pay  for  under  the  contract,  this  measurement  was 
necessary.  Indeed,  the  title  to  no  particular  lumber  would 
pass  until  that  measurement  was  made,  and  the  sixty-five  per 
cent,  of  the  quantity  was  set  aside  and  allotted  to  the  com- 
pany. It  was  surely  the  right  of  the  parties  to  participate  in 
that  measurement,  and  no. ex  parte  estimate  or  measurement 
could  be  made  which  would  bind  the  other  party,  unless 
waived. 

Now,  without  discussing  the  facts,  it  is  sufficient  to  say  that 
there  is  not  the  least  scintilla  of  evidence  tending  to  show 
that  a  monthly  estimate  or  measurement  of  the  entire  cut  in 
the  yard  was  ever  made  by  any  one.  And  the  learned  counsel 
for  the  plaintiff  frankly  admit  tliat  at  no  time  was  there  an 
estimate  of  the  total  quantity  of  sawed  lumber  then  in  the 
yard  ever  made,  and  sixty-five  per  cent,  taken  out  and  set 
aside  for  the  company.  In  our  view,  it  was  absolutely  essen- 
tial that  this  should  be  done  before  the  title  to  any  portion  of 
the  lumber  would  pass.  The  contract  is  clear  and  specific  that 
the  monthly  estimate  is  to  be  of  the  entire  cut  in  the  yard. 
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Measurement  was  necessary  to  ascertain  the  quantity;  separa- 
tion was  essential  to  identify  the  property  which  the  company 
was  to  receive  and  pay  for.  For  it  is  a  fundamental  principle, 
pervading  everywhere  the  doctrine  of  sales  of  chattels,  that 
if  goods  be  sold  while  mingled  with  others,  by  number, 
weight  or  measure,  the  sale  is  incomplete,  and  th  e  title  con- 
tinues with  the  seller  until  the  bargained  property  be  separated 
and  identified.  2  Kent's  Oomm.,  496.  The  reason  is  that  the 
sale  cannot  apply  to  any  article  until  it  is  clearly  designated, 
and  its  identity  thus  ascertained.  Crofoot  v.  Bennett j  2  Corns., 
258;  Gihhs  v.  Benjamin^  45  Vt.,  124;  Preacott  v,  Zocke^  51 
N.  H.,  94;  Lingham  v.  Eggleston^  27  Mich.,  ^24.  Until  this 
monthly  estimate  was  made  and  the  company's  sixty-five  per 
cent,  separated,  the  contract  remained  executory,  and  the  title 
continued  in  the  defendants.  And  it  seems  to  us  very  clear 
that  the  making  of  this  estimate  as  required  by  the  contract 
was  a  condition  precedent  to  the  transfer  of  the  property  in 
any  of  the  lumber. 

But  while  the  plaintiffs  counsel  do  not  claim  that  there  is 
any  evidence  which  tends  to  prove  an  estimate  at  any  time  of 
the  entire  cut  in  the  yard,  yet  they  do  insist  that  there  was 
testimony  which  would  warrant  the  jury  in  finding  that  the 
agents  of  the  company  went  to  the  yard  where  the  lumber 
was  being  manufactured,  at  the  time  specified  in  the  contract, 
for  the  purpose  of  making  the  estimate;  that  at  each  time  sev- 
eral piles  were  estimated  in  the  presence  or  with  the  knowledge 
of  one  of  the  defendants  or  of  their  agent;  that  these  piles  were 
marked  with  the  initials  of  the  company,  with  the  quantity 
in  each  pile;  and  that  these  piles  so  marked  were  subsequently 
sold  to  the  plaintifll  The  fact  is  admitted  that  before  such 
sale  the  company  had  made  advances  on  the  contract  amount- 
ing to  $5,467.87.  It  is  not  necessary  to  refer  to  anything 
subsequently  done  by  the  parties  under  the  contract  Cer- 
tainly nothing  was  done  by  the  plaintiff  or  by  her  assignor  to 
complete  her  title  to  the  lumber  in  controversy,  or  which 
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would  in  any  way  strengthen  her  rights.  There  is  no  evidence 
that  the  parties  understood  or  agreed  that  the  piles  so  raarked 
by  the  agents  of  the  company  should  become  its  property 
from  that  time,  or  that  both  parties  participated  in  this  meas- 
urement, if  it  was  one;  and  surely  there  should  be  some 
evidence  that  the  defendants  assented  to  what  was  done  as 
to  the  marking,  and  agreed  that  the  title  to  those  particular 
piles  of  lumber  should  pass,  for  it  was  essential  that  the  minds 
of  the  parties  should  meet  on  that  point  in  order  to  make  a 
complete  sale.  The  otitis  was  upon  the  plaintiff  to  establish 
these  facts  —  as  she  afSrms  that  what  was  then  done  amounted  . 
to  a  complete  sale,-r-and  to  offer  some  evidence  that  the  par- 
ties intended  by  those  acts  an  absolute  transfer  of  the  title  to 
those  piles  of  lumber.  We  feel  authorized  in  saying  that 
there  is  no  evidence  whatever  to  justify  the  inference  that  the 
parties  intended  that  the  piles  of  lumber  so  marked  should 
become  the  property  of  the  company. 

It  follows  from  these  views  that  there  is  nothing  in  the  rul- 
ings of  the  court  on  the  trial  or  in  the  charge,  of  which  the 
plaintiff  can  complain,  because  she  shows  no  title  to  the  lum- 
ber in  controversy.  The  learned  circuit  court  held  in  effect 
that,  in  order  to  pass  the  title  to  any  lumber  under  the  con- 
tract, it  was  necessary  not  only  that  the  monthly  estimate  of 
the  entire  cut  in  the  yard  should  be  made,  and  sixty-five  per 
cent  of  the  quantity  ascertained  and  designated,  but  that  $12 
per  thousand  should  also  be  paid.  We  do  not  think  this  was 
a  correct  view  of  the  contract;  but  the  error  of  the  court  in 
that  regard  could  not  have  prejudiced  the  plaintiff,  in  view  of 
the  important  fact  that  no  estimate,  as  required  by  the  con- 
tract, was  ever  made.  The  judgment  was  therefore  right,  not- 
withstanding this  error  of  the  court 

By  the  Court. —  Judgment  afiSrmed« 
Vol.  LlV-39 
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Jbw^l  vs.  The  Chioaoo,  St.  Paul  &  Minnkapolis  Rail- 
way Company. 

March  16  —  AprU  5, 1882. 

Kailroads:  Comtbtbutort  Negligence:  Court  and  Jury.  (1)  What 
constitutes  contrihutory  negligence:  Its  ^ect.  (2)  When  question  of 
contributory  negligence  for  the  court,  (3)  Submitting  questions  for 
special  verdict, 

1.  One  who  passed  oat  of  a  railway  car  and  got  upon  the  platform  thereof, 

and  attempted  to  step  or  jump  from  the  car,  while  it  was  in  motion, 
cannot  recover  for  injuries  suffered  in  oonsequenco  thereof,  even  though 
he  had  reached  his  place  of  destination,  and  the  train,  which  had  previ- 
ously stopped  to  permit  passengers  t/>  alight,  had  not  so  stopped  for  a 
reasonable  length  of  time. 

2.  Upon  the  admitted  facts  and  those  shown  by  undisputed  evidence  in  this 

case,  this  court  holds  that  the  court  below  erred  in  not  setting  aside 
special  findings  of  the  jury  to  the  effect  that  the  plaintiff  was  not  guilty 
of  contributory  negligence,  and  granting  a  new  trial,  though  there  was 
also  a  general  verdict  in.  plaintiff's  favor. 
8.  Each  question  submitted  to  a  juxy  for  a  special  verdict  should  be  limited 
to  a  single,  direct  and  controverted  issue  of  fact,  and  should  be  so  stated 
that  the  answer  will  necessarily  be  positive,  direct  and  intelligible.^ 

APPEAL  from  the  Circoit  Court  for  SC.  Croix  County. 

About  October  1,  1879,  the  plaintiff,  who  was  then  a  milli- 
ner and  dressmaker,  about  fifty-two  or  fifty-three  years  of  age, 
residing  at  the  village  of  Hammond,  a  station  on  the  defend- 
ant's railway  between  St.  Paul  and  Elroy,  traveled  as  a 
passenger  on  one  of  the  defendant's  passenger  trains  from  St. 
Paul  to  Hammond.  The  train  reached  Hammond  at  about 
half  past  ten  o'clock  in  the  evening;  and  the  complaint  alleges 
that  while  the  plaintiff  was  getting  off  of  the  train  at  the  sta- 
tion, "  the  defendant  so  carelessly,  negligently  and  unskiUf  nlly 
managed  the  train,  by  starting  up  said  train  before  she  could 
get  off  onto  the  platform  at  said  station,  that  she  was  vio- 
lently thrown  down,"  etc.;  and  for  a  second  cause  of  action, 
that  '^  the  defendant  so  carelessly,  negligently  and  unskillfully 
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managed  said  train  with  reference  to  the  platform  bnilt,  occn- 
pied  and  used  at  said  station  for  passengers  getting  off  from 
said  train,  that  the  plaintiff,  in  getting  off,  was  violently 
thrown  down  upon  said  platform,"  etc  The  answer  denied 
the  negligence  of  tiie  company,  and  alleged  contributory  neg- 
ligence on  the  plaintiff's  part.  Tne  evidence  given  on. the 
trial  sufficiently  appears  from  the  opinion.  The  jury  returned 
a  special  verdict  upon  questions  submitted  to  them  by  the 
court,  the  material  parts  of  which  are  as  follows: 

1.  Was  the  defendant's  train  upon  which  the  plaintiff  was 
a  passenger  on  the  evening  when  the  injuries  were  received 
by  the  plaintiff,  stopped  at  the  platform  in  the  first  instance  a 
sufficient  length  of  time  to  enable  the  plaintiff,  in  the  exer- 
cise of  due  diligence,  to  have  safely  alighted  therefrom? 
Answer.    No. 

2.  Did  said  train  stop  twice  before  the  plaintiff  left  the 
platform?    Answer.    Yes. 

8.  Was  the  plaintiff,  while  standing  upon  the  steps  of  the 
car  platform,  thrown  therefrom  by  the  sudden  starting  of 
the  train?    Answer.    Yes. 

4.  Did  the  plaintiff  voluntarily  step  or  jump  from  the  cars 
onto  the  platform?    Answer.    No. 

6.  Was  the  plaintiff  warned  by  the  brakeman  and  by  by- 
standers not  to  step  off  the  cars  while  in  motion?  Answer. 
Yes. 

7.  Was  the  plaintiff,  in  her  efforts  to  alight  from  the  car 
in  question,,  guilty  of  any  want  of  ordinary  care  that  mate- 
rially contributed  to  the  injury  complained  of?    Answer.    No. 

8.  Were  the  defendant's  agents  guilty  of  negligence  either 
in  not  stopping  long  enough  to  allow  the  plaintiff  to  alight 
from  the  train,  or  in  suddenly  starting  the  train  after  the 
plaintiff  came  upon  the  platform  on  her  way  from  the  car  to 
the  depot  platform?    Answer.    Ye& 

9.  If  ydu  answer  yes  to  the  last  question,  then  did  the 
plaintiff's  injury  result  from   such  negligence  without  any 
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oontribatory   negligence  on  the  part  of  the  plaintiff?    Ah- 
9wer.    Yes. 

12.  Did  the  plaintiff  believe  that,  at  the  time  the  cars  stopped 
the  second  time,  they  stopped  for  the  purpose  of  allowing 
her  to  get  off  the  cars?    Answer.    Yes. 

13.  Did  the  plaintiff  attempt  to  leave  the  car  while  the 
train  was  in  motion,  either  by  stepping  dowp  the  steps  of  the 
car  platform  or  by  jumping  therefrom  after  having  been 
warned  not  to  do  so,  and  notwithstanding  the  efforts  of  by- 
standers to  physically  prevent  her  from  so  doing?  Answer, 
No. 

There  was  also  a  general  verdict  for  the  plaintiff.  The 
question  of  damages  was,  by  stipulation,  taken  from  the 
consideration  of  this  court  From  a  judgment  on  the  verdict 
in  favor  of  the  plaintiff,  the  defendant  appealed. 

William  E.  Carter^  for  the  appellant 

For  the  respondent  there  was  a  brief  by  L.  P.  Wetherby 
and  N.  H.  Clapp^  her  attorneys,  with  JR.  M.  Bashford^  of 
counsel 

Cassodat,  J.  For  the  purposes  of  this  appeal,  we  assume 
that  there  is  evidence  sufficient  to  justify  the  jury  in  finding 
that  the  train  did  not  stop  in  the  first  instance  for  a  sufficient 
length  of  time  to  enable  the  plaintiff,  in  the  exercise  of  due 
diligence,  to  get  off  the  train  with  safety;  notwithstanding 
the  undisputed  occurrences  during  the  stoppage,  as  detailed  by 
the  plaintiff's  own  witnesses,  would  seem  to  demonstrate  that  a 
sufficient  time  did  elapse  while  the  train  was  at  rest  to  en- 
able the  plaintiff  to  get  off.  Does  the  undisputed  evidence 
show  that  the  plaintiff  was  guilty  of  contributory  negligence? 
The  undisputed  evidence  shows  that  the  train  started  the  first 
time  just  before  the  plaintiff  passed  out  of  the  car  in  which 
she  was  riding,  onto  the  front  platform  of  the  same,  and  that 
she  so  passed  out  while  the  train  was  in  motion. 

It  also  appears,  from  evidence  which  amounts  to  a  demon** 
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6tration,  and  which  is  not  disputed  by  any  direct  testimony,  but 
merely  by  certain  inferences  to  be  drawn  from  some  state- 
ments of  the  plaintiff,  and  perhaps  one  or  two  of  the  other 
witnesses,  that  when  the  train  stopped  the  second  time  the 
door  of  the  baggage  car  had  not  passed  the  east  end  of  the 
depot  platform,  and  that  the  conductor,  Pemberthy  and  his 
sister,  were  there  near  where  the  plaintiff  subsequently  fell 
onto  the  depot  platform,  and  while  there  the  train  started 
the  second  time.  That  this  is  so  seems  to  be  overwhelmingly 
demonstrated  by  all  the  facts  and  occurrences  detailed  in  the 
evidence.  This  being  established,  and  the  fact  being  evident 
of  there  being  a  smoking  car  between  the  baggage  car  and 
the  ladies'  car,  it  conclusively  follows  that,  after  the  train 
started  the  second  time,  the  plaintiff,  on  the  front  end  of  the 
ladies'  car,  moved  eastward  at  least  half  the  length  of  the 
baggage  car  and  the  length  of  the  smoking  oar,  with  the  inter- 
vening spaces,  before  she  reached  the  place  where  she  struck 
the  depot  platform.  Even  had  there  been  no  smoking  car,  as 
some  seemed  to  think,  yet,  as  the  door  of  the  baggage  car  was 
at  the  point  named  when  the  car  started  the  second  time,  the 
plaintiff  must  thereafter  have  moved  eastward  upon  the  plat- 
form and  steps  of  the  ladies'  car  at  least  half  the  length  of 
the  baggage  car  and  the  intervening  space  between  that  and 
the  next  car,  before  she  reached  the  place  where  she  struck 
the  depot  platform. 

It  is  very  certain,  from  Pemberthy's  evidence,  that  when, 
after  leaving  the  conductor  and  on  his  way  to  the  west  end  of 
the  depot,  he  saw  the  plaintiff  standing  on  the  front  platform 
of  the  ladies'  car,  the  train  was  moving  after  having  started 
the  second  time.  The  plaintiff's  theory  is,  that,  after  the  con- 
ductor, had  stopped  the  train  to  get  Pemberthy's  trunk,  and 
while  it  was  standing  still,  and  while  she  was  in  the  act  of 
passing  from  the  steps  at  the  front  end  of  the  ladies'  car  onto 
the  depot  platform,  the  train  suddenly  stilted,  and  that  she 
was  thereby  thrown  onto  the  depot  platform  by  the  jerk.  Had 
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this  been  so,  she  would  necessarily  hare  fallen  many  feet  west 
of  where  she  actually  did  fall;  for,  at  the  very  instant  when 
the  train  so  started  the  second  time,  and  when  she  claims  she 
was  so  jerked  off,  the  conductor  and  Pemberthy  were  on  the 
east  end  of  the  depot  platform,  nearly  opposite  the  door  of 
the  baggage  car,  aad  at  or  near  the  very  spot  where  all  agree 
she  subsequently  landed  upon  the  depot  platform.  Another 
di£Sculty  with  the  plaintiff's  theory  is,  that  had  she  been 
thrown  from  the  steps  of  the  car  platform  by  the  sudden  start- 
ing of  the  train,  and  without  any  voluntary  step  or  jump  from 
the  car  onto  the  depot  platform,  as  found  by  the  jury,  then  she 
would  necessarily  "have  l)een  thrown  lengthwise  of  or  by  the 
side  of  the  train,  and  not  laterally  onto  the  depot  platform,  as 
she  was  thrown.  Can  we  say  there  is  evidence,  not  in  conflict 
with  the  admitted  Jhcts J  tending  to  prove  the  plaintiff's  theory, 
and  suflScient  to  sustain  a  verdict  to  that  effect) 

The  plaintiff  concedes  that  she  was  attempting  to  get  from 
the  car  steps  onto  the  depot  platform  at  the  instant  she  claims 
she  was  jerked  off;  so  the  fact  of  her  being  in  the  act  of  vol- 
untarily stepping  from  the  car  onto  the  depot  platform  is  con- 
fessed, notwithstanding  the  special  finding  of  the  jury  to  the 
contrary,  the  only  dispute  being  whether  such  voluntary  step- 
ping took  place  while  the  train  was  at  rest  or  in  motion.  The 
plaintiff  testified,  in  effect,  that  the  man  who  assisted  her  and 
went  out  of  the  car  ahead  of  her,  told  her  not  to  attempt  to 
get  off  the  train  while  it  was  in  motion,  bnt  that  no  one  else 
was  present  or  said  anything  to  her  about  it.  The  jury,  on  the 
contrary,  found  that  the  brakeman  and  bystanders  warned  her 
not  to  get  off  while  the  cars  were  in  motion.  She  concedes,  in 
effect,  that  she  did  attempt  to  go  down  the  steps,  and  got  onto 
the  first  step,  and  she  don't  know  bnt  she  got  onto  the 
second  step,  and  that  the  man  who  assisted  her  was  below 
her  on  the  step;  that  she  was  anxious  to  get  off  the  car,  bnt 
was  not  much  excited  until  she  had  stepped  down  onto  the 
first  step,  and  the  train  started  up,  when  she  became  afraid  she 
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would  be  thrown  ofF,  and  then  triod  to  hold  on,  and  became . 
frightened.  Jennie  Wilson  testified,  in  behalf  of  tlie  plaintiff, 
in  effect,  that  she  was  standing  at  the  depot  door  at  the  time; 
that  she  did  not  see  the  plaintiff  fall,  because  she  supposed 
she  wonld  be  killed,  and  so  covered  her  eyes;  that  she  saw  the 
plaintiff  "or*  the  platform  when  the  train  started  the  second 
time;  "  that  ^^  the  platform  of  the  car  on  which  she  stood  had  not 
got  bj  her  when  the  train  made  the  second  stop,  bnt  was  eight 
or  ten  feet  west  of  her;  that  the  train  had  stopp>ed  or  slack- 
ened up,  before  it  passed  her,  but  she  did  not  know  as  it  stopped 
perfectly  still.  If  it  did,  it  was  just  for  an  instant;  but  it 
slacked." 

The  fact  is  stated  by  this  witness,  that  the  place  where  the 
plaintiff  was  when  tlie  train  stopi)ed  or  slackened  was  some 
distance  west  of  where  she  stood  at  the  depot  door,  while  the 
place  where  she  went  onto  the  depot  platform  was  shown  con- 
clusively to  have  been  some  feet  east  of  where  she  stood ;  and 
hence  her  testimony  in  this  regard  is  in  direct  conflict  with 
the  plaintiff's  theory,  und  in  harmony  with  the  defendant's 
theory.  The  same  may  be  said  of  the  evidence  of  the  plaint- 
IK'S  daughter,  who  testified,  in  effect,  that  she  was  on  the  depot 
platform,  on  the  east  side  of  the  depot  door,  when  the  train 
stopped ;  and  that  the  car  was  in  motion  when  she  saw  her  mother 
go  past  her,  standing  on  the  lower  step  of  the  platform.  Of 
course,  but  little  reliance  can  be  placed  upon  duration  not 
measured  by  conduct,  nor  distance  not  measured  by  objects  or 
measurements.  A  very  careful  reading  and  analysis  of  the 
testimony  fails  to  disclose  any  evidence  to  sustain  the  fourth 
finding,  that  the  plaintiff  did  not  voluntarily  step  or  jump 
from  the  cars  onto  the  platform,  except  certain  statements' of 
the  plaintiff  and  inferences  which  the  admitted  facts,  and  facts 
established  by  undisputed  evidence,  clearly  show  could  not 
possibly  exist.  The  same  may  be  said  with  reference  to  the 
third  finding  of  the  jury,  to  the  effect  that  the  plaintiff,  while 
standing  upon  the  steps  of  the  car  platform,  was  thrown  there- 
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from  by  the  sadden  starting  of  the  train.  The  same  is  true, 
at  least  in  part,  of  the  thirteenth  finding  above  stated. 

We  must  conclude  from  the  admitted  facts,  and  facts  estab- 
lished by  evidence  and  circumstances  not  disputed,  and  which 
are  of  such  a  character  as  to  preclude  the  possibility  of  the 
correctness  of  any  contrary  inference  or  statement,  that  the 
plaintiff  not  only  went  out  of  the  car  in  which  she  was  riding, 
onto  the  platform  of  the  same,  while  the  train  was  in  motion, 
but  that  she  also  went  down  onto  the  steps,  and  from  there 
stepped  or  jumped  onto  the  depot  platform,  while  the  train  was 
in  motion.  The  question  therefore  recurs,  whether  such  con- 
duct on  her  part  was  contributory  negligence. 

In  Railroad  Co.  v.  Aspellj  23  Pa.  St.,  147,  it  was  held  that 
"  a  passenger  who  has  been  negligently  carried  beyond  a  station 
where  he  intended  to  stop,  and  where  he  had  a  right  to  be  let 
off,  may  recover  compensation  for  the  inconvenience,  loss  of 
time,  and  labor  of  traveling  back;  but  where  the  plaintiff, 
under  such  circumstances,  jumped  off  the  car  when  in  motion, 
though  warned  not  to  do  so,  it  was  held  that  he  could  not  i-e- 
cover  for  the  injury  sustained." 

In  Oavett  v.  Railroad  Co.^  16  (3^ray,  501,  it  was  held  that "  a 
passenger  in  a  railroad  car  who,  knowing  that  the  train  is  in 
motion,  goes  out  of  the  car  and  steps  upon  the  platform  of  the 
station  while  the  train  is  still  in  motion,  is  so  wanting  in  or- 
dinary care  as  not  to  be  entitled  to  maintain  an  action  against 
the  railroad  corporation  for  an  injury  therefrom." 

In  Hickey  v.  Railroad  Co.y  14  Allen,  429,  it  was  held  that 
^^  a  traveler  by  railroad  cannot  maintain  an  action  against  a 
railroad  company  to  recover  damages  for  personal  injury  sus- 
tained by  him  in  consequence  of  his  voluntarily  and  unneces- 
sarily standing  upon  the  platform  of  a  passenger  car  while  the 
train  is  in  motion."  See  also  Nichols  v.  Railroad  Co.^  106 
Mass.,  463;  Harvey  v.  Railroad  Co,^  116  Mass.,  269;  /.  <7. 
Railroad  Co.  v.  Ahle^  59  111.,  131;  0.  cfe  M.  Railroad  Co.  v. 
Sckiebe^  44  III.,  460;  Burrows  v.  Railway  Co.^  63  N.  T., 
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656;  Morrison  v.  Railway  Co.^  56  K  Y.,  802;  Jefferson- 
ville  Railroad  Co.  v.  Swift^  26  Ind.,  459;  C.  di  A.  Railroad 
Co.  V.  Randolph,  58  111.,  510;  I.  C.  Railroad  Co.  v.  Slatton^ 
54  111.,  138;  O.  dk  M.  Railway  Co.  v.  StraUon,  78  111.,  8g;  C. 
€&  N.  W.  Railway  Co.  v.  Scates,  90  111.,  586. 

In  Secor  v.  Railroad  Co.,  10  Fed.  Rep.,  16,  a  passenger  on 
a  train  that  had  approached  a  station  and  was  still  moving 
slowly,  stood  on  the  lower  step  of  a  car,  in  the  act  of  stepping 
to  the  platform  of  the  station,  when,  in  consequence  of  the  car 
being  moved  forward  with  a  jerk,  he  was  thrown  upon  the 
platform  and  injured;  and  Drummond,  C.  J.,  "held  that  he 
was  guilty  of  contributory  negligence  in  attempting  to  alight 
from  the  train  while  it  was  in  motion."  Ron  v.  Railway  P. 
A88.  Co.,  10  K  W.  Rep.  (Iowa),  226;  Z.  S.  cfe  M.  S.  Rail- 
way  Co.  V.  Bangs,  11  N.  W.  Rep.  (Mich.),  276. 

The  cases  cited  are  clearly  in  harmony  with  Davis  v.  Rail- 
way Co.,  18  Wis.,*175.  In  the  light  of  these  authorities  we 
must  hold  that,  even  assuming  that  the  train  did  not  stop  in 
the  first  instance  a  sufficient  length  of  time  to  enable  the 
plaintiff  in  the  exercise  of  due  diligence  to  get  off  the  car  in 
safety,  yet,  as  she  passed  out  of  the  car  and  went  down  onto 
the  steps  of  the  car  platform,  and  from  thence  stepped  or 
jumped  onto  the  depot  platform  while  the  train  was  in  mo- 
tion, contrary  to  the  warning  of  the  brakeman  and  bystanders 
who  were  present,  she  must  be  deemed  guilty  of  negligence 
which  materially  contributed  to  the  injury  complained  of,  and 
hence  the  seventh  and  ninth  findings  of  the  jury  are  not  sup- 
ported by  the  evidence. 

We  are  not  certain  but  we  would  be  justified  in  reversing 
the  judgment  by  reason  of  irregularities  in  the  submission  of 
the  case  to  the  jury.  The  eighth  question  submitted  was: 
"Were  the  defendant's  agents  gnilty  of  negligence,  either  in 
not  stopping  long  enough  to  allow  the  plaintiff  to  alight  from 
the  train,  or  in  suddenly  starting  the  train  after  the  plaintiff 
came  upon  the  platform,  on  her  way  from  the  car  to  the  depot 
platform."    To  this  the  jury  answered  "Yes."    Whether  the 
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answer  is  to  the  first  part  or  to  the  last  part,  it  is  impossible 
to  tell.  If  the  answer  is  to  the  first  part  of  the  question,  then 
does  it  refer  to  the  stopping  of  the  train  in  the  first  instance, 
inTolved  in  the  first  question  submitted,  or  to  the  second  stop- 
ping* of  the  train!  If  to  the  first  stop,  then  it  was  already 
covered;  if  to  the  second,  then  it  was  immaterial,  as  it  was 
conceded  that  that  stop  was  but  for  an  instant.  If,  on  the 
contrary,  the  answer  does  not  apply  to  the  first  part  of  the 
question,  but  to  the  last  part,  then  it  makes  the  negligence  to 
consist  wholly  "in  suddenly  starting  the  train  after  the  plaint- 
iff came  upon  the  platform  on  her  way  from  the  car  to  the 
depot  platform,"  whereas  that  act  of  itself  does  not  necessarily 
involve  any  want  of  care  on  the  part  of  the  defendant;  and  yet 
the  ninth  and  tenth  questions  each  assume  that  it  did  involve 
a  want  of  care.  Besides,  the  jury  had  already  found,  in  answer 
to  the  third  question  submitted,  that  the  train  suddenly  started 
while  the  plaintiff  was  standing  upon  the  steps  of  the  car  plat- 
form. Again,  the  propriety  of  submitting  the  twelfth  ques- 
tion to  the  jury  may  be  doubtful,  since  it  is  not  very  manifest 
that  it  involves  any  material  issue.  Again,  the  general  verdict 
seems  to  be  in  conflict  with  some  of  the  special  findings  — 
notably  the  sixth.  In  submitting  special  verdicts  to  a  jury, 
each  question  submitted  should  be  limited  to  a  single,  direct 
and  material  controverted  issue  of  fact,  and  in  such  a  way  that 
the  answer  will  necessarily  be  positive,  direct  and  intelligible. 
Eberhardt  v.  Sanger^  51  Wis.,  72,  and  cases  there  cited.  But 
we  do  not  base  our  decision  upon  the  irregularities  in  the  ver- 
dict, as  they  were  not  discussed  on  the  argument,  and  may 
have  been  committed  at  the  instance  of  the  defendant's  coun- 
sel. Whether  a  general  verdict  can  serve  to  sustain  a  judg- 
ment where  there  is  a  special  verdict  purporting  to  cover  all 
the  material  and  controverted  issues  of  fact  in  the  case,  but 
some  of  which  are  conflicting  or  contrary  to  the  evidence, 
qucere. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  for  a  new  trial. 
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CooKBUBN  and  another  vs.  The  Ashland  Lumber  Company. 
March  1$-- April  5, 1882. 

Executory  contract  far  sale  of  goods :  Measure  qf  damages  for  a  Inreach  on 
vendor* s  part:    Evidence, 

1.  In  an  action  for  the  breach  of  an  ezecatoiy  contract  to  sdl  and  deliver 

goods,  the  measure  of  damages  generally  is,  the  difference  between  the 
contract  price  and  the  market  price  of  the  goods  at  the  time  and  place 
of  delivery  specified  in  the  contract  But  this  rule  is  inapplicable  where 
the  purchaser  could  not  go  into  the  market  at  the  agreed  time  and  place 
for  delivery,  and  obtain  the  goods. 

2.  The  contract  in  this  case  requiring  delivery  of  certain  kinds  of  lumber  in 

large  quantities,  by  the  defendant  company  to  the  plaintifB^  on  defend- 
ant's docks  at  Ashland  in  this  state  at  specified  times,  the  court  erred  in 
admitting  evidence  for  the  defendant  to  show  that  plaintifis  coald  have 
procured  the  lumber  to  be  manufactured  at  some  of  the  mills  on  the 
Wisconsin  Central  Railway  between  Ashland  and  Stevens  Point — there 
being  no  evidence  that  plaintiffs  hod  notice  beforehand  of  defendant's 
intended  default,  or  that  c^er  such  drfauU  they  could  have  procured  at 
,  such  mills  lumber  of  the  required  kinds,  and  placed  it  in  Ashland  ready 
for  shipment  at  the  times  and  in  the  manner  required  by  the  contract 
What  the  rule  would  be  if  they  had  had  such  notice,  and  could  thus 
have  supplied  themselves,  not  considered. 

3.  Plaintiffs  in  this  case  are  entitled  to  recover  such  damages  as  did  arise  and 

would  naturally  arise  according  to  the  usual  course  of  things,  from  de- 
fendant's breach  of  contract,  or  such  as  may  reasonably  be  supposed  to 
have  been  in  the  contemplation  of  both  parties  wh6n  they  made  the  con- 
tract, as  the  probable  result  of  such  a  breach  of  it,  but  not  such  as  arose 
from  special  circumstances  under  which  plaintiffs  entered  into  the  con- 
tract, unknown  to  the  defendant  at  that  time. 

4.  Thus,  plaintiffs  were  entitled  to  show  that  the  lumber  purchased  was  in- 

tended for  shipment  to  Q^  and  that  this  was  known  to  defendant  at  the 
date  of  the  contract;  and  thereupon  their  damages  would  be  ascertained 
by  addmg  to  the  contract  price  of  the  lumber  at  tl^e  agreed  time  and 
place  of  delivery,  the  cost  of  transporting  it  to  Q.  (including  insurance), 
and  the  fees  of  inspection,  and  any  other  expenses  usual  and  necessary 
m  putting  the  lumber  upon  the  market  at  Q.,  and  deducting  this  amount 
from  the  market  price  at  Q.  at  the  time  when  it  would  have  reached 
that  place  if  there  had  been  no  breach  of  the  contract 
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APPEAL  from  the  Circuit  Court  for  Eau  Claire  County. 

The  action  was  to  recover  damages  for  the  entire  failure  of 
the  defendant  to  fulfill  a  contract  in  writing  entered  into  by 
the  parties  for  the  sale  and  purchase  of  two  cargoes  of  a  kind 
of  lumber  known  as  "deals,''     The  contract  was  as  follows: 

^  It  is  this  day,  the  6th  day  of  February,  1878,  mutually 
agreed  between  the  Ashland  Lumber  Company^  of  Ashland, 
Wisconsin,  and  McRae  <&  Cockbvrft^  of  Loudvie  and  Toronto 
Canada,  that  the  first- named  parties  sell,  and  the  second-named 
parties  purchase,  two  cargoes  of  white  pine  deals,  each  cargo 
to  be  of  about  300,000  feet,  board  measure,  and  to  be  of  the 
following  specification  of  qualities  and  sizes,  and  not  less  than 
seventy.five  per  cent  first  quality  and  not  more  than  twenty- 
five  per  cent  second  quality,  all  three  inches  thick;  eighty-five 
per  cent  twelve  feet  long;  five  per  cent,  eight  to  ten  feet  long, 
principally  ten  feet;  ten  per  cent  thirteen  to  twenty  feet  long, 
principally  sixteen  feet;  ninety  per  cent  eleven  inches  and  up 
wide;  ten  per  cent  seven  to  ten  inches  wide.  The  whole  to 
average  not  less  than  14J^  inches  wide.  All  to  be  well  manu- 
factured and  square  butted,  and  culled  in  accordance  to  the 
Quebec  custom  of  culling  sueh  qualities  and  sizes,  and  by  a 
qualified  culler  appointed  by  purchasers.  Sellers  to  pile  the 
said  deals  on  their  docks  and  property  in  Ashland,  two  or  three 
cross-pieces  of  dry  seasoned  slats  between  each  layer  or  row 
of  deals,  and  suflSeient  space  between  each  deal  of  each  row  (to 
the  approval  of  purchasers)  so  as  to  admit  of  a  free  current  of 
air  between  each  deal. 

"  One  cargo  to  be  ready  for  ahipment  on  or  before  the  1st 
of- July  next;  second  cargo  to  be  ready  for  shipment  on  or  be- 
fore the  20th  of  July  next;  seller  delivering  each  cargo  on  rail 
of  schooner  sent.by  purchasers  for  them,  and  as  fast  as  required 
by  master  of  the  vessels;  it  being  understood  purchasers  are 
to  send  the  vessels  within  thirty  days  after  the  respective  dates 
mentioned  above  for  delivering  of  each  cargo.  Purchasers  to 
pay  for  said  deals  at  the  rate  of  $18,  American  currency,  per 
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1,000  feety  board  measure,  for  the  first  qnality,  and  at  the  rate 
of  $10,  American  correnqr,  for  1,000  feet,  board  iDeasnre,  for 
the  second  quality,  when  shipped  on  board  the  schooner  at 
Ashland,  Wisconsin.  Purchasers  agree  to  make  sellers  ad- 
vances on  the  foregoing  contract  to  the  extent  of  $S,000,  by 
purchasers'  acceptance  of  C*  Stadely's  drafts,  say  one  draft 
payable  the  10th  of  March  next  for  $1,000;  one  draft  payable 
the  10th  of  April  next  for  $1,000;  one  draft  payable  the  10th 
of  May  next  for  $1,000, —  sellers  paying  purchasers  interest 
on  such  advances  at  the  rate  of  ten  per  cent,  per  annum  from 
date  of  maturity  to  shipment  of  cargoes. 

^^  Dated  and  signed  in  Ashland,  Wisconsin,  this  &th  day  of. 
February,  1878." 

Judgment  is  demanded  for  $6,109.61.  The  plaintiffs  had  a 
verdict  for  $50.  They  moved  for  a  new  trial,  and  appealed 
from  an  order  denying  the  motion.  The  case  is  further  stated 
in  the  opinion. 

For  the  appellants  there  was  a  brief  by  J.  J.  MUeSy  their 
attorney,  with  J.  M.  Binghamj  of  counsel,  and  oral  argument 
by  Mr.  Bingham. 

For  the  respondent  there  was  a  brief  signed  by  Z.  M. 
Vilasy  of  counsel,  with  John  H.  Knight  and  W.  M.  Tanjh 
kinsj  its  attorneys,  and  oral  argument  by  Mr.  Vilas: 

1.  It  is  well  settled  that  the  ordinary  measure  of  damages 
recoverable  for  the  failure  of  the  vendor  in  such  a  contract,  is 
the  difference  between  the  contract  price  and  the  actual  mar« 
ket  value  of  the  chattels  at  the  time  when  and  place  where  they 
should  have  been  delivered.  1  Sedgw.  on  Dam.  (7th  ed.), 
552  and  note;  Benjamin  on  Sales,  sea  870;  RicJiardson  v. 
Chynoweth,  26  Wis.,  656;  Chapman  v.  Ingram^  80  id.,  290; 
Gregory  v.  McDowell  8  Wend.,  434;  Dana  v.  .Fiedler,  2 
Kern.,  40;  Cahen  v.  Piatt,  69  N.  Y.,  348.  Nor  does  it  seem 
that  this  established  rule  should  be  varied  or  qualified  by  the 
determination  of  the  fact  whether,  at  the  time  of  the  breach, 
there  may  be  for  sale  in  the  market  a  sufficient  quantity  of  the 
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chattels  .contracted  for  to  enable  the  vendee  to  immediately 
BQpply  himself.  If  a  market  price  be  proven  at  the  place  of 
delivery  specified  in  the  broken  contract,  that  price  must 
control  in  estimating  the  damages,  without  regard  to  the 
supply  in  the  market  at  the  time.  Jemmison  v.  Gray^  29 
Iowa,  687;  Richardson  v.  Chynotoetk^  supra.  If  no  market 
price  can  be  readily  or  clearly  shown  at  the  place  of  delivery 
in  the  contract,  evidence  may  be  given  of  the  market  value  at 
other  places  in  the  vicinity,  for  the  purpose  only,  however,  of 
approximately  ascertaining  and  fixing  the  market  value  of  the 
articles  at  the  place  where  they  slionld  have  been  delivered, 
and  not  to  substitute  as  a  measure  of  damages  the  value  at 
such  Other  places.  Bei*iy  v.  Dwinel^  4:i  Maine,  255;  Young 
V.  Zloydj  65  Pa.  St.,  199;  Wemple  v.  Stewart^  22  Barb.,  154; 
Cohen  v.  Platt^  supra.  The  instructions  given  by  the  court 
were  in  harmony  with  these  principles.  The  instruction 
asked  by  plaintifiB,  and  refused,  was  not;  and  it  also  entirely 
ignored  the  risk  and  perils  of  navigation,  for  which  a  great 
deduction  must  always  be  made,  whenever  a  distant  and 
foreign  market  is  resorted  to  for  evidence  in  ascertaining  such 
damages.  Harris  v.  Panama  R.  R.  Co.j  68  N.  T.,  660. 
2.  The  loss  of  profits  on  the  contract  for  resale  was  not  in  con- 
templation of  the  parties  at  the  time  when  their  contract  was 
made,  and  was  not  the  natural  and  direct  result  of  defend- 
ant's breach  of  contract,  and  hence  not  recoverable  in  this 
action.  The  allegations  in  the  complaint  in  regard  thereto 
were  properly  stricken  out,  for  the  reason  that  they  were  in- 
sufiicient,  if  proven,  to  permit  a  recovery  of  the  lost  profits. 
The  evidence  offered  was  neither  admissible  under  the  com- 
plaint as  it  was  originally  served,  nor  as  it  stood  at  the  time 
of  trial,  since  such  evidence  was  not  sufficient  to  warrant  the 
claim  to  recover  such  profits  as  a  part  of  appellant's  general 
damages  for  the  breach  of  contract  Hadley  r.  Baxendale^ 
9  Exch.,  841;  Harvey  v.  R.  R.  Oo.^  124  Mass.,  421;  Benja- 
min on.  Sales,  sec.  870;   Parsons  v.  Sutton^  QQ  Nr  Y.,  92; 
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Laird  v.  'Townnend^  5  Hnn,  107.  8.  The  evidence  to  show  a 
nearer  and  cheaper  market  for  deals  than  Quebec  was  better, 
fairer  and  more  competent  evidence  of  value,  in  estimating 
the  datnages,  than  the  value  at  Qnebec^  If  it  established  such 
a  market,  the  value  at  Quebec  conid  not  be  considered  bj  the 
jury.  Grand  Tower  Co.  v.  Phillips,  23  Wall.,  471.  To 
justify  a  reference  to  a  distant  market,  there  must  really  be  no 
other.     Coxe  v.  England^  65  Pa.  St,  212. 

Lyon,  J.  It  is  conceded  that  none  of  the  lumber  contracted 
for  was  ever  delivered  by  the  defendant  company,  and  it  is  not 
claimed  that  the  plaintiffs  made  any  default  in  the  performance 
of  the  contract  on  their  part.  The  plaintiffs  are  therefore  en- 
titled to  recover  in  the  action,  and  the  only  matter  to  be  deter- 
mined on  this  appeal  is  the  rule  of  damages.  The  general 
rule  in  actions  to  recover  damages  for  the  breach  of  an  execu- 
tory contract  lo  sell  and  deliver  goods,  is  that  the  difference 
between  the  market  price  of  the  goods  at  the  time  and  place 
speci&ed  in  the  contract  for  delivering  the  same,  and  the  contract 
price,  is  the  measure  of  damages.  The  basis  of  this  rule  is,  that 
on  failure  of  the  vendor  to  deliver  the  purchaser  may  go  into 
the  market  at  the  time  and  place  of  delivery,  and  supply  him- 
self with  the  same  kind  of  goods  at  the  market  price.  Hence, 
the  difference  between  what  he  is  compelled  to  pay  for  the 
goods,  and  what  they  would  have  cost  him  had  the  vendor 
performed  his  contract,  justly  measures  the  damages  which  he 
has  sustained  by  the  breach  of  the  contract  But  this  rule 
presupposes  that  the  purchasers  may  go  into  the  market  at  the 
agreed  time  and  place  of  delivery  and  obtain  the  goods.  If 
no  such  goods  can  then  be  obtained  at  that  place,  there  can  be 
no  market  price  there  by  which  to  measure  the  purchasers' 
damages.  The  idea  that  there  can  be  a  real,  substantial  mar- 
ket price  for  a  given  commodity,  when  there  is  no  such  com- 
modity for  sale  in  the  market,  is  absurd. .  If,  therefore,  there 
were  no  deals  for  sale  in  the  Ashland  market  from  July  1  to 
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20, 1878  —  the  times  of  delivery  specified  in  the  contract, —  of 
the  grades  and  dimension  therein  specified,  we  mnst  find  some 
other  rule  by  which  to  measnre  the  plaintiffs'  damages. 

Testimony  was  given  on  behalf  of  the  defendant  that  there 
was  a  market  price  for  deals  of  the  grades  specified  in  the  con- 
tract at  Ashland  and  Bayfield,  and  that  the  same  price  ob- 
tained in  Ontonagon  and  Hancock — the  former  place  being  100 
and  the  latter  120  miles  distant  from  Ashland.  We  need  not 
stop  to  inquire  how  the  plaintiffs  would  be  affected  thereby 
could  they  have  purchased  a  like  quantity,  quality  and  descrip- 
tion of  deals  in  those  markets  in  July,  1878,  because  there  is 
really  no  evidence  that  they  could  have  procured  the  same  in 
either  or  all  of  them.  The  evidence  is  conclusive  that  they  could 
not  have  supplied  themselves  in  the  markets  of  Ashland  or  Bay- 
field. As  to  Ontonagon,  the  only  testimony  is  that  there  were 
3,000,000  feet  of  logs  there  in  1878,  which  would  make 
twenty -five  per  cent,  of  deals  of  the  quality  specified  in  the 
contract  There  is  no  evidence  that  any  deals  were  cut  or  that 
they  could  have  been  procured  at  that  place  during  that  year. 
There  is  evidence  to  the  effect  that  600,000  or  700,000  feet 
were  manufactured  at  Hancock  in  1878.  The  grade  or  dimen- 
sions of  the  Hancock  deals,  or  the  time  when  manufactured, 
does  not  appear.  It  does  appear,  however,  that  the  same  were 
manufactured  for  Chicago  parties.  The  evidence  would  not 
support  a  finding  or  verdict  that  deals  were  kept  in  stock  for 
general  sale  at  any  of  these  places,  or  at  any  place  in  the  Lake 
Superior  region.  All  of  the  proofs  tend  to  show  that  this 
kind  of  lumber  is  usually  manufactured  to  fill  special  contracts 
therefor.  It  is  not  claimed  that  the  defendant  company 
informed  the  plaintiffs  they  could  obtain  the  deals  else- 
where;  and  the  managing  owner  of  the  company  testified  that 
the  company  could  not  have  purchased  the  same.  If  it  could 
not,  it  is  difficult  to  understand  how  or  where  the  plaintiffs 
could  do  so. 

We  conclude  that  the  evidence  fails  entirely  to  show  that 
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the  plaintiffs  conld  have  purchased  any  deals  like  those  specified 
in  the  contract,  at  any  of  the  places  before  mentioned,  in  July, 
1878,  and  hence  that  there  was  no  market  price  for  such 
deals  at  any  of  those  places;  or,  at  most,  but  a  merely  nominal 
market  price,  which  furnishes  no  basis  for  ascertaining  the 
plaintiffs'  damages. 

The  learned  circuit  judge  submitted  the  question  to  the 
jury  whether  there  was  a  market  price  at  Ashland,  or  in  that 
vicinity,  for  such  deals  as  the  contract  called  for,  at  the  time 
the  same  were  agreed  to  be  delivered,  and  whether  the  plaint- 
iffs could  have  then  purchased  the  same  in  the  Ashland  market, 
or  in  that  vicinity.  There  being  no  sufficient  evidence  to  sup- 
port an  affirmative  finding  on  that  question,  it  was  error  to 
submit  it  to  the  jury.  Spaulding  v,  C.  <&  N.  W.  Railway 
Co.j  33  Wis.,  582,  and  cases  cited;  Read  v.  Morse^  34  Wis., 
315. 

The  court  admitted  testimony  tending  to  show  that  the 
plaintiffs  could  have  procured  the  deals  to  be  manufactured  at 
some  of  the  mills  on  the  Wisconsin  Central  Railway  between 
Ashland  and  Stevens  Point.  We  think  the  testimony  should 
have  been  rejected.  We  find  no  proof  that  the  plaintiffs  had 
any  notice  that  the  defendant  company  would  not  perform  its 
contract,  until  it  made  default;  that  is,  until  July  1,  1878. 
There  is  no  proof  whatever  that  the  plaintiffs,  after  that  time, 
could  have  supplied  themselves  with  deals  at  those  mills  of  the 
grades  and  dimensions  specified  in  the  contract,  and  placed 
the  same  in  Ashland,  piled  for  shipment,  at  the  times  and  in 
the  manner  required  by  the  contract 

Until  they  had  notice  to  the  contrary,  the  plaintiffs  might 
well  rely  on  their  contract  with  the  defendant  to  obtain  the 
deals;  and,  before  the  defendant  can  be  allowed  to  show  that 
deals  might  have  been  obtained  by  the  plaintiffs  at  the  mills 
on  the  railway,  it  must  show  not  only  that  deals  of  the  grades 
and  dimensions  specified  in  the  contract  could  have  been  thus 
obtained,  but  that  the  plaintiffs  had  sufficient  time  after  notice 
Vol.  LIV— 40 
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that  the  defendant  would  not  deliver  the  deals,  and  before 
July  let  and  July  20th,  respectively,  to  purchase  the  same  at 
the  mills  and  place  them  in  Ashland  (or  at  some  equally  ac- 
cessible point  on  Lake  Superior)  for  shipment,  piled  in  the 
manner  specified  in  the  contract  Had  it  been  made  to  appear 
that  the  plaintiffs  had  notice  in  due  time  that  the  defendant 
would  not  perform  its  contract,  so  that  they  could  have  con- 
tracted with  mill-owners  along  the  line  of  the  railway  for  the 
deals,  and  could  have  had  them  ready  at  Ashland  for  ship- 
ment in  the  condition  and  at  the  times  called  for  by  their 
contract  with  the  defendant,  we  should  have  a  case  presenting 
questions  not  in  the  present  case,  and  which  will  not  be  here 
determined. 

"Vl  hat,  then,  is  the  rule  of  damages  in  a  case  like  this!  In  the 
leading  case  of  Hadley  v.  BaxendaUj  9  Exch.,  341  (S.  (7.,  26 
Eng.  Law  &  Eq.,  398),  the  doctrine  of  which  has  been  adopted 
by  this  and  many  other  courts,  the  rule  applicable  to  this  case 
was  thus  stated  by  Baron  Aldbbson:  "Where  two  parties 
have  made  a  contract  which  one  of  them  has  broken,  the  dam- 
ages which  the  other  party  ought  to  receive  in  respect  of  such 
breach  of  contract  should  be  such  as  may  fairly  aud  reason- 
ably be  considered  either  arising  naturally,  i,  ^.,  according  to 
the  usual  course  of  things,  from  such  breach  of  contract  itself, 
or  such  as  may  reasonably  be  supposed  to  have  been  in  the 
contemplation  of  both  parties,  at  the  time  they  made  the  con- 
tract, as  the  probable  result  of  the  breach  of  it.  Now,  if  the 
special  circumstances  under  which  the  contract  was  actually 
made  were  communicated  by  the  plaintiffs  to  the  defendants, 
and  thus  known  to  both  parties,  the  damages  resulting  from 
the  breach  of  such  a  contract,  which  they  would  reasonably 
contemplate,  would  be  the  amount  of  injury  which  would  or- 
dinarily follow  from  a  breach  of  contract  under  these  special 
circumstances  so  known  and  communicated.  But,  on  the 
other  hand,  if  these  special  circumstances  were  wholly  un- 
known to  the  party  breaking  the  contract,  he,  at  the  most, 
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oould  only  be  supposed  to  have  had  in  his  contemplation  the 
amount  of  injur/  which  would  arise  generally,  and  in  the  great 
multitude  of  cases  not  affected  by  any  special  circumstances, 
from  such  a  breach  of  contract.  For,  had  the  special  circum- 
stances been  known,  the  parties  might  have  specially  provided 
for  the  breach  of  contract  by  special  terms  as  to  the  damages 
in  that  case,  and  of  this  advantage  it  would  be  very  unjust  to 
deprive  them." 

Among  the  cases  in  this  court  in  which  the  rule  of  Hadley 
V.  Baxejidale  has  been  approved  and  applied,  are  the  follow- 
ing:  Shepard  v.  Mil.  Oas  Light  Co.y  15  Wis.,  818;  Ricliard- 
son  V.  Chynoweth^  26  Wis.,  656;  Chapman  v.  Ingram^  80 
Wis.,  290.  See  also  Ingram  v.  Rankin^  47  Wis.,  406.  Many 
of  the  adjudications  in  other  courts  upholding  the  rule  of  Had- 
ley v.  Baxendale  are  cited  and  commented  upon,  in  the  opin* 
ions  in  the  above  cases.  It  is  unnecessary  further  to  refer  to 
them  here.  A  very  learned  and  elaborate  note,  in  which  a 
large  number  of  cases,  both  English  and  American,  bearing 
upon  and  approving  the  diflTerent  branches  of  the  above  rule 
are  collated,  will  be  found  in  1  Sedg.  Dam.  (7th  ed.),  218. 

The  amended  complaint  contained  allegations  that  plaint- 
ifis  purchased  the  deals  for  resale  at  Quebec;  that  they  had  in 
fact  contracted  to  sell  them  to  parties  there  in  October  preced- 
ing at  a  stipulated  price  largely  in  advance  of  the  price  which 
they  agreed  to  pay  the  defendant  therefor;  and  that  they  noti- 
fied the  defendant  on  July  8,  1878,  that  they  had  so  contracted 
for  a  resale  of  the  deals.  This  portion  of  the  complaint  was 
stricken  out  by  the  court  on  motion  of  the  defendant.  This 
ruling  was  correct.  To  bind  the  defendant  by  the  price  stipu- 
lated for  on  a  resale,  he  must  have  had  notice  of  such  resale 
when  the  contract  was  made,  though,  perhaps,  not  of  the  con- 
tract price.  In  the  absence  of  such  notice  it  cannot  fairly  be 
said  that  the  special  damages  which  the  plaintiff's  suffered  be- 
cause of  their  inability  to  fulfill  their  contract  with  the  Quebec 
parties  may  reasonably  be  supposed  to  have  been  within  the 
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contemplation  of  both  parties  at  the  time  they  made  the  con- 
tract upon  which  the  present  action  is  based.  The  complaint 
only  alleged  a  notice  given  several  months  after  such  contract 
was  made.  It  therefore  failed  to  state  facts  to  entitle  the 
plaintiffs  to  recover  the  special  damages  resulting  from  the 
loss  of  their  contract  with  the  Quebec  parties.  Numerous 
cases  to  this  effect  are  cited  in  Mr.  Sedgwick's  note  to  HadUy 
V.  Baxendale^  sitpra. 

But  with  the  above  allegations  there  was  also  stricken  from 
the  complaint  an  allegation  that  at  the  time  of  making  the 
contract  the  defendant  had  notice  that  the  plaintiffs  purchased 
the  deals  for  shipment  to  and  resale  at  Quebec.  This  is  very 
different  from  the  other  allegation,  that  the  defendant  had 
notice  on  July  8th  that  the  plaintiffs  had  already  contracted 
for  a  resale,  and,  as  we  shall  presently  see,  should  not  have 
been  stricken  out 

Testimony  was  offered  by  the  plaintiffs  on  the  trial  to  prove 
the  allegations  thus  properly  stricken  from  the  complaint,  but 
it  was  rejected  by  the  court.  It  is  ftn  elementary  rule  that  to 
entitle  the  plaintiff  to  prove  special  damages,  in  an  action  to 
recover  damages,  he  must  allege  in  his  complaint  the  facts 
which  entitle  him  thereto.  No  such  facts  as  to  a  resale  being 
rileged  in  this  complaint,  the  testimony  was  properly  rejected. 

It  was,  however,  alleged  in  the  complaint  (as  already  stated) 
that  the  deals  were  purchased  for  shipment  to  Quebec,  and  the 
undisputed  evidence  is  that  the  defendant  company  had  notice 
of  the  fact  when  the  contract  of  February  5,  1878,  was  made. 
The  evidence  having  been  received,  the  plaintiffs  are  entitled 
to  the  benefit  of  it,  the  same  as  though  the  averment  had  been 
retained  in  the  complaint.  It  may  reasonably  be  presumed 
that  when  the  contract  was  made  the  defendant  knew  that, 
should  it  fail  to  deliver  the  deals  as  agreed,  the  plaintiffs 
would  be  unable  to  procure  them  by  the  agreed  time  of  deliv- 
ery at  Ashland,  or  in  any  other  Lake  Superior  lumber  market 

Whether  the  plaintiffs  intended  to  sell  the  deals  in  the  Que* 
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bee  market  or  not,  they  parchased  them  for  shipment  to  that 
market,  and  for  some  use  there,  and  by  any  just  rule  they  are 
entitled,  under  the  peculiar  circumstances  of  the  case,  to  have 
the  benefit  of  the  market  price  there  in  the  estimate  of  their 
damages.  We  think  it  may  reasonably  be  supposed  that  the 
parties  contemplated  this  as  a  result  of  a  breach  of  the  defend- 
'  ant's  agreement  to  deliver  the  deals.  The  defendant  company 
was  cognizant  of  facts  which  make  such  presumption  -almost 
conclusive  against  it  Hence,  within  the  rule  of  Hadley  v* 
Baxendale^  the  market  price  at  Quebec  of  deals  like  those  con* 
tracted  for,  at  the  times  when  in  the  usual  course  of  transpor- 
tation they  could  have  reached  there  had  both  parties  fulfilled 
their  contract,  say  in  August  and  September,  1878,  is  the  true 
basis  upon  which  the  plaintiffs'  damages  should  be  assessed. 
From  this  value  should  be  deducted  the  cost  of  transportation, 
including  insurance,  the  fees  for  inspection,  and  any  other  ex- 
penses (if  there  were  any)  usual  and  necessary  to  put  the  deals 
upon  the  market  The  difierence  between  that  balance  and  the 
contract  price  is,  we  think,  the  proper  measure  of  the  plaint- 
iffs' damages,  as  the  case  now  stands. 

This  seems  to  us  to  be  the  correct  application  of  the  rule  of 
Hadley  v.  Bawenddle  to  the  present  case;  and  the  application 
is  sustained  in  principle  by  several  of  the  cases  above  re-> 
ferred  to. 

The  jury  were  instructed  that  they  might  consider  the  evi- 
dence  of  the  market  value  of  deals  in  Quebec,  but  ^^only  so 
far  as  it  may  throw  light  upon  the  real  state  of  the  market  at 
Ashland  and  vicinity."  This  was  an  improper  restriction  upon 
the  effect  of  the  evidence,  which,  when  considered  with  other 
portions  of  the  charge  before  mentioned,  could  scarcely  fail  to 
be  injurious  to  the  plaintiffs.  The  jury  should  have  been  in- 
structed that  the  evidence  should  be  considered  by  them  as  de- 
termining the  value  of  the  deals  to  the  plaintiffs  at  Ashland, 
the  agreed  place  of  delivery. 

On  behalf  of  the  plaintiffs  the  following  instruction  was 
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prayed,  but  the  court  refused  to  give  it:  ^^  If  the  jury  believe 
lamber  of  the  dimensions  mentioned  in  the  contract  in  evi- 
dent conld  not  be  obtained  at  Ashland,  the  place  of  delivery 
mentioned  in  said  contract,  by  the  plaintiffs,  to  be  taken  to  the 
market  at  the  time  when  the  lamber  was  by  said  contract 
to  have  been  delivered,  then  they  may  consider  what  was  the 
then  price  of  such  lumber  at  Quebec,  and  the  expense  of  trans- 
porting the  same  from  Ashland  to  Quebec,  together  with  the 
cost  of  inspection,  and  in  that  way  ascertain  the  value  of  such 
lumber  to  the  plaintiffs  at  Ashland,  and  the  damages  which 
the  plaintiffs  have  sustained  by  the  non-fulfillment  of  the 
contract" 

Understanding  that  the  cost  of  insurance  is  part  of  the  ex* 
pense  of  transportation  (for  that  measures  the  perils  of  the 
transit,  which  is  an  element  in  the  cost  of  transportation) ,  we 
perceive  no  good  reason  why  the  instruction  does  not  state  cor- 
rectly the  law  applicable  to  the  case.  We  think  that  tlie  sub^ 
stance  of  the  instruction  should  have  been  given. 

Because  of  the  errors  above  indicated  there  must  be  a  new 
trial. 

By  the  Covri. — The  order  appealed  from  is  reversed,  and  the 
cause  will  be  remanded  with  directions  to  the  circuit  court  to 
set  aside  the  verdict  and  award  a  new  triaL 


OuNSOLUs  and  others  vs.  Lobmeb  and  others. 

March  11 —April  5, 1882. 

Trbsfass  Quark  Glausum:    (1-^)  Who  may  bring  iht  aeiian. 
Municipal  Court  of  Dane  Countt.    (4)  WJun  judge  act$  a$  J,  P. 

Form  of  appeal  to  circuit  court  in  such  cases.    (5)  Form  of  judgment 

of  circuU  court  in  such  cases. 

1.  Only  the  person  in  the  actoal  or  constraotive  poeseadon  of  real  properfy 
can  maintain  trespass  quare  clausum  in  reference  thereto ;  and  sach  con- 
stmctive  possession  is  only  that  of  the  owner^  when  no  person  is  in  the 
actual} 
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2.  Where,  after  the  expiration  of  his  term,  one  who  has  heen  in  possession  as 
a  lessee,  is  permitted  hy  a  sabseqnent  lessee  to  remain  in  possession  untQ 
the  latter  shaH  notify  him  to  remove,  he  is  a  tenant  at  will,  and  is  the 
only  perron  who  can  bring  trespass  quareclausum  for  an  unlawful  entry 
on  the  premises  by  a  third  person. 

8.  The  provision  of  section  4216,  R.  S.,  that  the  possession  of  the  tenant 
shall  be  the  possession  of  the  landlord,  until,  etc,  merely  prevents  the 
tenant,  holding  over,  from  claiming  possession  adversely  to  his  landlord. 

4.  Where  cases  cognizable  by  a  justice  of  the  peace  are  brought  in  the 

municipal  court  of  Dane  county,  the  judge  thereof  must  act  as  such  a 
justice;  and  an  appeal  from  his  judgment  must  be  taken  in  the  same 
manner  as  from  a  justice's  court 

5.  On  such  an  appeal,  where  there  is  no  new  trial  in  the  circuit  court,  the 

judgment  of  that  court  must  be  one  of  affirmance  or  reversal  (in  whole 
or  in  part),  and  not  an  ordinary  judgment  for  one  of  the  parties. 

APPEAL  from  the  Circnit  Court  for  Dane  Connty. 

Defendants  appealed  from  a  judgment  in  favor  of  the  plaint- 
iffs.   The  case  is  sufficiently  stated  in  the  opinion. 

a.  M,  Bashford  and  Z.  K.  Luae^  for  the  appellants. 

For  the  respondents  there  was  a  brief  by  Lami  d:  JoneSj 
and  oral  argument  by  Jir.  Jones. 

Obton,  J.  The  plaintiffs  complain  that  they  were  entitled 
to  the  possession,  and  lawfully,  possessed,  of  a  certain  lot  in 
the  village  of  Stonghton,  on  which  was  situated  a  small  build- 
ing and  a  platform,  owned  by  the  Northwestern  Mutual  Life 
Insurance  Company,  and  that  the  defendants  unlawfully  broke 
and  entered  said  premises,  and  unlawfully  withhold  possession 
thereof.  The  defendants  answered  by  a  general  denial,  and 
giving  notice  that  they  would  prove  on  the  trial  that  they  en- 
tered and  held  possession  of  said  premises  by  virtue  of  a  lease 
from  said  insurance  company.  The  plaintiffs,  on  the  trial, 
proved  their  lease  by  correspondence  with  J.  J.  R.  Pease,  of 
Janesville,  the  pretended  agent  of  the  insurance  company,  and 
particularly  by  a  letter  of  theirs  dated  February  3,  1881,  mak- 
ing a  proposition  to  rent  the  premises,  and  a  letter  from  said 
Pease  to  them,  dated  February  4,  1881,  accepting  said  proposi- 
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tiou.  There  waa  evidence  tending  to  prove  that  at  that  time  one 
John  Daws  was  in  possession  of  said  premises,  nnder  a  lease 
and  paying  rent,  and  had  been  for  some  time;  and  that  soon 
after  the  fifth  day  of  February  the  plaintiffs  called  npon  said 
Daws;  and  said  Daws  testified  in  relation  to  that  interview  as 
follows:  "  I  occupied  the  building  in  question;  used  it  for  stor- 
ing stoves.  Ounsolus  saw  me  early  in  February  about  the 
hnilding;  said  he  had  rented  it.  I  told  him  I  could  get  out  any 
day.  He  told  me  that  he  would  let  me  know  when  to  vacate, 
and  that  he  would  charge  me  no  rent  while  I  remained.  I 
paid  rent  up  to  February  5th."  M.  V.  Gunsolus,  one  of  the 
plaintiffs,  testified,  in  relation  to  that  interview,  as  follows: 
"On  receiving  the  letters,  I  went  to  Mr.  Daws  and  showed 
him  Mr.  Pease's  postal,  and  he  said  he  would  give  me  possession 
at  once;  that  he  would  move  out  the  next  day.  I  told  him  he 
need  not  hurry.  Daws  was  to  stay  there  until  we  told  him  to 
go.  Mr.  Daws  had  told  me  there  was  no  key,  but  said  he 
would  deliver  me  possession  then  and  there,  as  he  had  a  postal 
from  Mr.  Pease  ordering  him  to  do  so.  I  told  Daws  that  I 
would  pay  rent  from  that  time." 

It  appears,  also,  that  Daws  continued  and  was  in  the  actual 
occupancy  of  the  premises  until  and  when  the  defendants  en- 
tered, as  complained  of. 

It  is  very  clear  from  this  evidence  that  Daws  was  the  tenant 
at  will  of  the  plaintiffs,  and  that  ke  was  in  the  actual  possession 
of  the  premises,  and  the  plaintifis  were  not,  when  the  trespass 
was  committed. 

Under  stich  circumstances  can  the  plaintiffs  maintain  against 
the  defendants  this  action  of  quare  clauaximf  The  learned 
counsel  of  the  respondents  refer  us  to  the  statute  (section 
4216,  R.  S.),  which  provides  that  the  possession  of  the  tenant 
shall  be  the  possession  of  the  landlord  until  the  expiration  of 
ten  years  from  the  termination  of  the  tenancy,  or  frou^  the 
time  of  the  last  payment  of  rent,  notwithstanding  such  tenant 
may  have  acquired  another  title.    This  statute  was  not  made 
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to  establish  a  general  rule  of  law,  but  the  rule  merely  in  re- 
spect to  adverse  possession.  This  statute  would  prevent  Daws 
from  setting  up  adverse  possession  of  these  premises  against 
the  plaintiffs,  and  that  is  as  far  as  it  has  application  to  these 
parties. 

It  is  objected  that  Daws  is  in  no  sense  a  tenant  at  will  of 
the  premises,  but  a  mere  servant  or  agent  to  keep  and  hold  the 
same  for  the  plaintiffs,  and  that  he  had  surrendered  up  the  • 
possession  to  them.  But  Daws  had  been  a  tenant  under  a  lease, 
paying  rent,  and  enjoying  and  using  the  premises  for  certain 
purposes.  He  was  allowed  by  the  plaintiffs  to  continue  in  the 
possession  and  actual  occupancy  of  the  premises  for  the  same 
purpose,  until  he  should  receive  notice  to  vacate  them  or  sur- 
render them  to  the  plaintiffs. 

The  case  of  Stoltz  v.  Kreischmar^  24  Wis.,  283,  is  very 
much  in  point.  There  the  plaintiff  was  the  lessee,  and  he  put 
another  in  the  possession,  who  had  the  use  of  the  premises  for 
an  indefinite  time.  The  present  chief  justice  said,  in  the 
opinion:  "This  is  an  action  of  trespass  jt^ar^  cZaw^t/wi.  Of 
course,  the  gist  of  the  action  is  an  injury  done  to  the  posses- 
sion. Unless  a  person  is  in  possession  of  i*eal  estate,  active  or 
constructive,  he  cannot  maintain  the  action.  This  principle 
is  elementary,''  And,  again:  " Precisely  what  Klein's  estate 
was  under  the  agreement  —  whether  he  was  a  tenant  at  will 
or  for  years,— we  need  not  detennine."  "  So,  as  the  plaintiff 
had  not  the  actual  possession  of  the  premise?  when  the  injury 
was  committed,  he  cannot  maintain  this  action.  There  is  no 
doubt  that  he  could  maintain  an  action  on  the  case  for  an  in- 
jury to  his  reversion  as  lessee."  The  case  of  Clark  v.  Smithj 
25  Pa.  St.,  137,  is  cited  in  the  opinion,  and  the  following  lan- 
guage of  Chancellor  Kent  (4  Kent,  114):  "  If  the  tenant  be 
placed  upon  the  land  without  any  terms  prescribed,  or  rent  r«- 
served^  and  as  a  mere  occupier,  he  is  strictly  a  tenant  at 
will." 

Daws,  as  a  tenant  at  will,  could  have  brought  this  action. 
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1  ChiL  PL,  197;  Wood's  L.  &  T.,  30;  Cross  v.  Upson,  17  Wie., 
623;  Bartlett  v.  Perkins,  13  Me.,  87;  Holmes  v.  Seeley,  19 
Wend.,  507;  Herrell  v.  Sizeland,  81  111.,  457.  No  one  can 
bring  this  action  except  the  person  in  actual  possession,  if 
there  is  any  one  in  possession.  Bracken  v.  Preston,  1  Pin., 
597;  Hungerfotd  v.  Bedford,  29  Wis.,  345;  Oatman  v.  Fow- 
ler, 43  Vt,  462;  Addleraan  v.  Wray,  4  Yeates,  218;  1  Add. 
•Torts,  §§  442,  426.  That  constroctive  possession  which,  in 
the  absence  of  any  actual  possession,  will  warrant  the  bring- 
ing of  this  action,  is  that  of  the  owner  of  the  premises  alone. 
Edwards  v.  Noyes,  65  N.  T.,  125;  Wickhjam  v.  Freeman,  12 
Johns.,  183;  6  Wait's  Actions  &  Def.,  76-77;  Stean  v.  Ander- 
son, 4  Harr.  (Del.),  209.  See  also  Bevett  v.  Brown,  5  Bing., 
7;  Beeder  v.  Purdy,  41  111.,  289.  Tliese  questions  are  really 
elementary,  and  have  been  long  settled  beyond  dispute  by  the 
courts.  It  has  been  necessary  to  cite  scarcely  any  authorities 
outside  of  the  brief  of  the  learned  counsel  of  the  appellants. 
The  plaintiffs  show  no  right  of  recovery  in  the  action,  and  the 
judgment  should  for  that  reason  be  reversed. 

The  record  in  this  case  is  anomalous.  The  action  appears 
to  have  been  commenced  before  the  Hon.  A.  B.  Braley,  judge 
of  the  municipal  court  of  Dane  county,  having  the  jurisdiction 
of  a  justice  of  the  peace.  The  damages  claimed  are  $12,  and 
the  judgment  rendered  is  for  six  cents  and  costs.  On  appeal 
to  the  circuit  court  the  return  is  made  by  the  clerk  of  the  mu- 
nicipal court  of  Dane  county,  and  under  the  seal  of  said  court, 
and  there  is  no  return  by  the  said  judge  of  the  municipal 
court,  either  as  judge  of  that  court  or  as  a  justice  of  the  peace, 
^<of  the  testimony,  proceedings  and  judgment,"  as  required  by 
section  3763,  R.  S.,  or  of  any  transcript,  and  there  is  no  cer- 
tificate by  him  of  any  record  or  proceedings  in  the  case.  There 
was  no  new  trial  of  the  action  in  whe  circuit  court,  and  the  case 
was  heard  upon  the  above  return  of  the  clerk  of  the  municipal 
court;  and  the  court  made  and  filed  findings  of  fact,  and  ren- 
dered judgment  in  the  ordinary  form  against  the  defendants 
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for  eix  cents  damages  and  costs.  The  statute  conferring  juris- 
diction upon  the  municipal  court  of  Dane  county  is  very  plain. 
In  addition  to  the  powers  vested  in  said  court,  among  other 
powers  vested  in  the  judge  thereof,  he  is  vested  "with  all  the 
powers  and  jurisdiction  of  justices  of  the  peace  in  said  county 
in  civil  actions  and  proceedings."  It  is  provided  further,  that 
^*  the  general  provisions  of  law  relative  to  civil  and  criminal 
actions  before  justices  of  the  peace  shall  apply  to  said  court  so 
far  as  applicable;"  and  that "  appeals  from  judgments  rendered 
in  said  court  in  civil  actions  may  be  taken  to  the  circuit  court 
for  Dane  county  in  the  same  manner  as  appeals  from  judg- 
ments of  justices  of  the  peace  in  similar  actions."  Within 
the  jurisdiction  of  justices  of  the  peace,  the  judge  of  that 
court  acts  as  a  justice  of  the  peace  in  all  respects  except  that 
he  may  try  title  to  lands,  and  in  name.  In  the  findings  and 
judgment  of  the  circuit  court  ia  this  case  he  is  called  a  justice 
of  the  peace.  In  the  manner  in  which  the  return  of  the  record 
to  the  circuit  court  on  the  appeal  by  the  clerk  of  the  municipal 
court  was  made,  there  is  some  plausibility  in  the  point  made 
by  the  learned  counsel  of  the  respondents,  that  there  should 
have  been  a  bill  of  exceptions. 

We  do  not  decide  whether,  in  the  absence  of  any  return 
whatever  by  the  judge  who  tried  this  action  as  a  justice  of  the 
peace,  the  circuit  court  obtained  jurisdiction  of  the  cause,  or 
whether  such  defect  was  or  could  be  waived  by  the  parties 
going  to  trial  in  the  circuit  court  without  objection,  becaude 
the  questions  were  not  raised  or  discussed  by  counsel  on  the 
argument.  We  may  refer,  however,  to  the  case  of  State  v. 
Allison^  47  Wis.,  548,  in  which  it  was  held  that  cases  within 
the  jurisdiction  of  justices  of  the  peace,  tried  in  the  munici- 
pal court  of  Milwaukee  county,  could  not  come  to  this  court 
upon  the  report  of  the  judge,  but  that  such  cases  must  be 
treated  as  in  a  justice's  court. 

But  objection  is  taken  to  the  form  and  regularity  of  the 
judgment  in  the  circuit  court,  that  it  should  have  been  an 
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afiBrmance  of  the  judgment  of  the  jndge  of  the  municipal 
court,  rather  than  a  common  judgment  for  the  plaintiff  as 
upon  a  new  trial.  The  statute  is  explicit  and  mandatory  that 
in  all  such  cases  '^  the  appeal  shall  be  heard  on  the  original 
papers,  and  the  return  of  the  justice  containing  all  the  mate- 
rial evidence,  and  his  rulings  in  the  action  "  (section  3767,  R. 
S.);  and  that,  **in  giving  judgment,  the  appellate  court  may 
affirm  or  reverse  the  judgment  of  the  court  below  in.  whole  or 
in  part,  either  as  to  damages  or  costs,  or  both,"  etc.  The  ap- 
pellate court  has  no  other  jurisdiction  in  such  an  ap]>eal 
than  this  specially  conferred,  and  the  proceedings  outside  of  or 
in  conflict  with  these  provisions  are  void.  Bandlowv.  Thieme^ 
63  "Wis.,  57;  Bullard  v.  KvJil^  ante^  p.  544.  The  return  of  the 
justice  with  the  original  papers  in  the  cause,  constitutes  the 
record  and  the  only  record  upon  which  the  appellate  court 
hears  the  cause,  and  of  course  no  bill  of  exceptions  is  neces- 
sary. Section  3769,  R.  S.  This  statute  further  provides  that 
the  judgment  upon  the  appeal,  with  the  return  upon  which  it 
was  heard,  constitutes  the  judgment  roll. 

By  the  Court. — The  judgment  of  the  circuit  court  is  re- 
versed and  the  cause  remanded  with  direction  to  reverse  the 
judgment  of  the  judge  of  the  municipal  court  of  Dane  county. 


RowELL  and  another  vs.  Williams,  Administratrix,  and 
another,  imp. 

March  11^  April  5,  1882. 

HoBTGAGB. .  (1)  Recording  act:  **convei^nce:''  ** good  faith.^^  (2)  Proof 
that  later  mortgagee  took  with  notice  of  prior  mortgage,  (3)  Moiigage: 
good  as  bettceen  parties^  etc.<,  notwithstanding  error  in  description.  (4) 
Consideration  of  mortgage,    (5)  Acknowledgment:  defect  inform, 

1.  The  term  "  conveyance  "  in  the  recording  act  (sec  2241,  R.  S.;  sec  25,  cb. 
86,  B.  S.  1858)  includes  a  mortgage;  and  one  who  purchases  with 
kno^dedge  of  an  outstanding  incumbrance,  or  information  sufficient  to 
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pat  him  on  inquiiy,  ia  not  a  purchaser  in  "  good  faith/*  within  the  mean* 
in^  of  that  statute. 

2.  Upon  the  eyidence  in  this  case  (stated  in  the  opinion)  the  court  below  was 

justified  in  holding  that  plaintiflfo  took  their  mortgage  in  suit  with  notice 
of  the  rights  of  previous  mortgagees,  notwithstanding  errors  in  the 
record  of  the  previous  mortgages. 

3.  Persons  owning  and  occupying  the  west  half  and  the  S.  E.  j!^  of  the  N. 

E.  31^  of  a  certain  section,  and  intending  to  mortgage  the  whole  120 
acres,  by  mistake  described  the  first  eighty  as  the  west  half  of  the  E. 
3^,  and  the  mortgage  was  so  recorded;  but  it  recited  that  it  was  upon 
120  acres.  The  mortgagors  did  not  own  the  S.  E.  3t^  of  the  section. 
Heldt  that  the  land  described  was  capable  of  being  made  certain  by 
proof,  and  the  mortgage  was  good  as  between  the  parties,  and  as  to 
them  and  subsequent  mortgagees  with  notice,  must  be  deemed  to  cover 
the  120  acres  owned  by  the  mortgagors  in  the  N.  £.  quarter  section. 

4.  A  mortgage  which  recites  that  it  was  given  to  secure  a  promissory  note  el 

the  mortgagor,  held,  to  show  a  consideration. 

5.  Whether  the  omission  of  the  name  of  the  'county  in  the  venue  of  the  ac- 

knowledgment of  a  mortgage  prevents  the  record  thereof  from  being 
constructive  notice  to  a  subsequent  bona  fide  purchaser,  was  immaterial 
in  this  case. 

APPEAL  from  the  Circnit  Conrt  for  Columbia  County 
Action  to  foreclose  a  mortgage.    The  answering  defendants 
were  Margaret  Williams^  administratrix  with  the  will  annexed 
of  Kobert  Williams,  and  Bevlah  Van  Buren^  the  holder  of  a 
prior  mortgage.    The  mortgagors  did  not  answer. 

The  trial  court  found  in  effect  the  following  facts:  On  the 
80th  of  November,  1858,  Robert  Davies,  being  the  owner, 
and,  with  his  wife,  in  the  occupancy  and  possession,  of  the  W. 
i  of  the  N.  E.  J  and  the  S.  R  J  of  the  K.  E.  J  of  section  24, 
township  13  north,  of  range  11  east,  in  Columbia  county,  exe- 
cuted a  note  for  $470,  with  interest  at  twelve  per  cent,  until 
paid,  and,  with  his  wife,  executed  a  mortgage  to  Robert 
Williams,  by  which  they  intended  to  mortgage  the  whole  of 
said  120  acres  of  land,  to  secure  the  same,  though  the  descrip- 
tion of  the  eighty  therein  was  the  W.  i  of  the  R  J.  Said 
mortgage  was  duly  recorded  April  6,  1859;  and  there  was  still 
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due  on  that  note  and  mortgage  Jane  25, 1879,  $1,153.60,  after 
allowing  all  payments.  On  the  5th  of  February,  1873,  the 
Baid  Robert  Davies,  being  still  the  owner  of  the  120  acres  in 
section  24,  above  described,  and  also  of  the  N.  E.  i  of  the  S. 
E.  i  of  section  21,  in  the  same  township  and  range,  and  being, 
with  his  wife,  in  the  occupancy  and  possession  of  the  same, 
gave  his  note  to  Julius  H.  Dawes  for  $500,  with  interest  at 
ten  per  cent,  until  paid;  and,  to  secure  the  payment  thereof,  he 
and  his  wife  mortgaged  the  whole  160  acres  to  Dawes,  which 
mortgage  was  recorded  February  7,  1873,  and  no  payments 
had  been  made  thereon  except  the  interest  to  February  5, 
1877.  Said  mortgage  was  taken  by  Dawes  with  aCiUal  notice 
that  the  Williams  mortgage  was  intended  to  cover  the  whole 
120  acres  in  section  24.  Prior  to  the  commencement  of  this 
action.  Van  Buren  purchased  this  mortgage  of  Dawes,  with 
like  actual  notice.  On  the  11th  of  February,  1873,  Robert 
and  Ann  Davies,  for  value  received,  gave  to  the  plaintiifs,  as 
copartners,  their  note  for  $712.64,  with  interest  at  ten  per 
cent,  until  paid,  and  secured  the  payment  thereof  by  mortgage 
upon  the  whole  160  acres  above  described,  which  mortgage  was 
recorded  February  14, 1873.  Upon  this  mortgage  nothing  had 
been  paid  except  the  first  year's  interest  Plaintiffs  took  the 
mortgage  with  actual  notice  of  the  existence  of  the  Williams 
mortgage,  and  that  the  same  was  intended  to  cover  the  whole 
120  acres  in  section  24,  and  with  actual  notice  of  the  Dawes 
mortgage  held  by  Van  Buren.  Each  of  said  mortgages,  and 
of  the  notes  secured  thereby,  was  unsatisfied  and  unpaid.  As 
conclusions  of  law,  the  court  held  that  the  Williams  mortgage 
was  a  lien  upon  the  120  acres  in  section  24  prior  to  each  of 
the  other  mortgages,  and  that  the  Dawes  mortgage,  assigned 
to  Van  Buren^  was  next  in  order,  and  was  a  lien  upon  the  160 
acres  prior  to  the  mortgage  of  the  plaintiffs;  and  it  directed 
that  judgment  of  foreclosure  and  sale  be  entered  accordingly, 
and  that,  oat  of  the  proceeds  of  the  sale  of  the  lands  covered 
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by  said  mortgages,  respectively,  the  said  mortgage  debts  bo 
paid  in  the  order  of  their  priority.  From  the  judgment  en** 
tered  accordingly,  the  plaintiffs  appealed. 

The  cause  was  submitted  for  the  appellants  on  briefs  of 
Jcemea  J.  Dick. 

For  the  respondent  Margaret  Williams  there  was  a  brief  by 
Morrow  i&  Masters^  and  oral  argument  by  Mr.  Mm^row. 

Cassoday,  J.  Section  2241,  R  S.,  and  section  25,  ch.  86,  R. 
S.  1858,  from  which  it  was  taken,  only  protect  subsequent  pur- 
chasers in  good  faith  for  a  valuable  consideration,  and  not  those 
who  purchase  with  the  knowledge  of  an  outstanding  unre- 
corded conveyance.  In  such  case,  to  purchase  in  good  faith  is 
to  purchase  without  knowledge  of  the  outstanding  incumbrance, 
or  any  information  sufficient  to  put  the  purchaser  upon  in- 
quiry. Mueller  v.  Brigham^  53 -Wis.,  173.  There  can  be  no 
question  that  the  term  "conveyance,"  as  used  in  that  section, 
includes  a  mortgage:  Section  2242,  R  S.,  and  section  35,  ch. 
86,  R  S.  1858,  from  which  it  was  taken.  Here  one  of  the 
plaintiflFs  testified,  in  efiEect,  that  Mr.  Davies  told  him,  at  the 
time  he  gave  this  mortgage  to  their  firm,  that  the  $300  note 
and  mortgage  (given  in  1854,  on  the  120  acres  in  section  24  to 
Williams,  and  to  take  up  which  the  Williams  mortgage  of 
1858  was  given)  were  paid;  that  there  was  another  mortgage 
of  about  $400  held  by  Mr.  or  Mrs.  Williams;  that  he  sup- 
posed he  was  taking  the  mortgage  to  the  plaintiffs  "on  his 
(Davies')  land,  and  that  there  was  on  it  a  mortgage  to  Mrs. 
Williams  ol  $400,'' and  also  the  Dawes  mortgage  of  $500; 
that  Davies  did  not  tell  him  that  the  Williams  mortgage  of 
the  whole  place,"  but  said  "  it  was  on  the  place."  He  also  testi- 
about  $400  "covered  the  entire  farm,  "  or  that  "it  was  upon 
fied  that  he  had  no  knowledge  from  Davies  or  Mrs.  WilliamSy 
or  anybody  else,  that  there  was  a  mistake  in  the  Williams 
mortgage  until  they  found  it  out  from  the  description,  when 
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they  got  the  abstract,  about  the  time  thej  were  talking  of  fore- 
closing their  mortgage. 

With  these  admissions  on  the  part  of  the  plaintiffs,  and  the 
testimony  of  Mr.  Davies,  to  the  effect  that  when  he  was  abont 
to  giv^e  the  mortgage  Mr.  Rowell  asked  him  if  his  land  '^as 
clear,  and  he  told  him  there  were  three  mortgages  on  the  land, — 
one  of  $300  to  Mr.  Williams,  and  another  of  $470  to  Mr. 
Williams,  and  one  which  he  had  givea  the  week  before  to  Mr. 
Dawes  for  $500, —  and  the  other  evidence  in  the  case,  it  is  very 
apparent  that  the  circuit  court  was  justified  in  holding  that  the 
plaintiffs  took  the  mortgage  with  the  express  understanding 
that  it  was  subsequent  and  subject  to  the  Willi&ms  mort- 
gage and  the  Dawes  mortgage.  This  being  so,  and  assuming 
the  Williams  mortgage  to  be  a  valid  subsisting  mortgage,  the 
fact  of  any  irregularity  in  the  recording  of  the  mortgage 
becomes  wholly  immaterial,  rfince  it  is  the  object  of  the  record- 
ing acts  to  protect  purchasers  and  mortgagees  for  value  with- 
out notice,  and  not  to  protect  them  when  they  have  notice.  For 
the  purposes  of  this  case,  therefore,  we  may  assume  that  there- 
cord  of  the  Williams  mortgage  was  not  such  as  to  give  construct- 
ive notice  to  a  hona  fide  purchaser  in  good  faith.  Nor  is  it 
material  that  the  plaintiffs,  at  the  time  of  taking  their  mort 
gage,  did  not  know  the  precise  amount  due  on  the  Williams 
mortgage,  assuming  such  to  be  the  fact,  since  they  did  have 
information  suflBcient  to  put  them  upon  inquiry,  and  hence 
they  must  be  presumed  to  have  known  what  they  might 
readily  have  ascertained. 

It  would  seem,  from  the  evidence,  that  the  defect  in  the 
description  of  the  land  in  the  Williams  mortgage  was  not 
known  to  the  plaintiffs  until  they  began  talking  about  foreclos- 
ing, in  1876,  and  then  they  obtained  a  release  of  the  former 
Williams  mortgage,  in  which  the  land  was  accurately  described, 
apparently  for  the  purpose  of  preventing  its  enforcement  in 
case  the  supposed  lien  of  the  second  Williams  mortgage  should 
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be  avoided.  The  mistake  consisted  in  omitting  the  word 
"  north."  The  mortgage  recited  that  it  contained  120  acres 
of  land,  and  it  is  very  evident,  from  reading  the  description 
of  the  80  and  40  together,  that  either  the  word  "north  "  or 
"  south  "  had  been  omitted  by  mistake,  otherwise  the  40  would 
include  a  portion  of  the  80.  Of  course,  the  land  to  which 
Davies  held  title  was  Busceptible  of  proof,  and,  as  he  could 
only  mortgage  his  own  land,  and  not  the  lands  of  others,  there 
was  no  difficulty  in  making  certain  by  evideoce  what  was  other- 
wise uncertain.  The  mortgage  was  therefore  good  between 
the  parties,  and  as  to  them  and  the  plaintiffs,  who  took  with 
the  notice  mentioned,  it  must  be  deemed  to  cover  the  entire 
120  acres  in  section  24,  notwithstanding  the  mistake  referred 
to.  Nor  do  we  think  the  Williams  mortgage  invalid  by  reason 
of  the  failure  to  recite  a  consideration.  It  was  under  seal,  and 
recited  that  it  was  given  to  secure  a  promissory  note  of  the 
amount  named,  executed  by  the  mortgagor,  which,  of  itself, 
would  show  a  consideration;  besides,  it  here  appears  that  it 
was  given  in  payment  of  the  former  note  and  mortgage  held 
by  Williams.  The  omission  of  the  name  of  the  county,  in  the 
venue  of  the  acknowledgment,  may  have  been  such  an  irregu- 
larity as  to  prevent  the  record  from  being  constructive  notice 
to  hona  fide  purchasers  or  mortgagees  without  notice;  but 
the  view  we  have  taken  of  the  case  makes  this  immaterial, 
since  the  plaintiffs  are  not  such  mortgagees,  but  took  their 
mortgage  with  actual  notice  that  the  Williams  mortgage  in 
question  then  covered  the  farm  of  the  mortgagor. 

By  the  Court. —  The   judgment    of   the  circuit    court  is 

affirmed. 

Vol.  LIV— 41 
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SUHNEB   VS.  SUMNEB,  imp. 

March  17^  April  5,  1882. 

DlYOBCB.    (1)  Power  af  court  <u  to  suit  money,    (2)  No  abuse  of  dieere- 

tion  in  this  case. 

1.  Under  sec  2861,  R.  S.,  the  circuit  court  in  a  suit  by  the  wife  for  divoroe 

has  power,  upon  rendering  judgment  dismissing  the  complaint  (as  well 
as  before  judgment),  to  order  the  husband  to  pay  such  sum  as  in  its  dis- 
cretion it  deems  necessary  to  meet  the  expenses  of  the  prosecution  of  the 
suit 

2.  Where  it  appeared  that  neither  party  had  been  blamelei<8  in  the  treat- 

ment of  the  other;  that  the  husband  had  on  several  occasions  used  harBh 
and  insulting  language  towards  the  wife;  that  he  advised  her  to  obtain 
a  divorce,  under  an  erroneous  impression  as  to  the  law ;  and  that  plaint- 
iif  prosecuted  the  action  in  good  faith,  believing  that  she  bad  good  cause 
for  a  divorce:  Held^  that  there  was  no  abuse  of  discretion  in  requiring 
the  defendant  to  pay  the  actual  and  necessary  disbursements  of  plaint- 
iflTs  attorney  in  prosecuting  the  action,  and  reasonable  fees  therefor. 

APPEAL  from  the  Circuit  Court  for  Sauk  Gowntj. 

Tlie  defendant  Sumner  appealed  from  so  much  of  a  judg- 
ment of  divorce  against  him  as  required  him  to  pay  $400  suit 
•money. 

The  cause  was  submitted  on  the  brief  of  Noyes  Bros.^  his 
attorneys,  with  J,  W.  Lusk,  of  counsel,  for  the  appellant,  and 
that  of  Levi  Crouch^  as  attorney,  with  G.  StevenSy  of  counsel, 
for  the  respondent 

Cole,  C.  J.  This  was  an  action  for  divorce  on  the  ground 
.of  cruel  and  inhuman  treatment  The  circuit  court  found 
against  the  plaintiff  on  the  proofs,  and  dismissed  her  com- 
plaint The  court  further  adjudged  that  the  defendant  pay 
the  plaintiff  the  sum  of  $400,  in  addition  to  the  suit  money 
already  paid,  to  reimburse  the  plaintiff's  attorneys  for  actual 
and  necessar}'  disbursements  and  reasonable  fees  in  prosecut- 
ling  the  action.  The  appeal  is  from  that  part  of  the  judgment 
onaking  this  allowance  to  the  plaintiff  on  dismissing  her  com- 
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plaint  It  is  claimed  that  the  conrt  below  had  no  power,  after 
having  heard  the  cause  and  decided  it  in  favor  of  the  hus- 
band upon  the  merits,  to  order  him  to  pay  any  expenses  in- 
curred by  the  wife  in  prosecuting  the  action.  But  we  think 
this  view  incorrect,  and  that  the  statute  (section  2361^  R.  8.) 
gave  the  court  full  power  to  adjudge  the  payment  of  this 
money:  for  the  statute  expressly  authorizes  the  court  to  order 
the  husband  to  pay  sucli  a  sum  as  in  its  discretion  is  deemed 
necessary  to  enable  the  wife  to  prosecute  her  suit;  and  we  see 
no  reason  for  holding  that  this  power  ends  when  the  case  is 
brought  to  a  hearing  and  the  wife  fails  to  sustain  her  action. 
It  is  evident  that  this  was  not  the  view  taken  of  the  statute  in 
PhilUps  V.  Phillips^  27  Wis.,  252.  There  the  wife  failed  to 
sustain  her  action,  and  this  court,  upon  appeal,  affirmed  the 
judgment  dismissing  her  complaint  But  still,  as  it  appeared 
that  the  wife  was  without  any  means  whatever,  and  the  husband 
had  not  been  altogether  blameless,  he  was  ordered  to  pay  a 
portion  of  the  expense  incurred  by  her  in  prosecuting  the 
appeal. 

In  divorce  suits  the  circuit  court  has  plenary  power  over  the 
whole  subject  of  these  allowances,  both  before  and  after  judg- . 
ment;  and  this  court  has  said  that  it  would  not  interfere  with 
the  determination  of  the  trial  court  in  the  matter,  unless  there 
had  been  an  abuse  of  discretion  in  making  such  allowances. 
WilliaTns  v.  William8j29  Wis,,  518;  DovmeTj  Adm\  etc.^  v. 
Howard^  44  Wis.,  82.  The  statute  goes  on  the  theory  of  the 
wife's  dependence  upon  her  husband  for  the  expenses  of  the 
litigation  {Coad  v,  Coad^  40  Wis.,  392),  where  she  has  no  sep- 
arate estate.  In  this  case  the  court  below  found  that  the  wife 
had  no  separate  estate  out  of  which  costs  and  disbursements 
could  be  paid,  and  that  her  actual  cash  disbursements 
amounted  to  $300.  The  court  also  found  as  facts  established 
by  the  evidence,  that  neither  party  had  been  blameless  in  the 
treatment  of  the  other;  that  both  were  persons  of  somewhat 
quick  and  hasty  temper;  and  that  the  husband,  on  several  oe- 
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casions,  had  need,  when  addressing  her,  harsh  and  insnlting  lan- 
guage, calling  her  a  fool,  damned  liar,  etc  The  conrt  also 
found  that  the  defendant  was  willing  that  the  plaintiff  should 
obtain  a  divorce,  and  advised  her  to  do  so,  erroneously  suppos- 
ing that  incompatibilitj  of  disposition  and  temper  constituted 
a  good  ground  of  divorce;  and  that  the  plaintiff  believed  when 
she  commenced  the  action,  and  still  believes,  that  she  has  good 
cause  for  divorce,  and  has  prosecuted  the  same  under  the  ad- 
vice of  counsel  given  in  good  faith.  The  evidence  in  the  case 
is  not  before  us,  but  we  must  presume  that  it  fully  sustained 
these  findings  of  fact  If  it  did«  then  it  is  very  obvious  that 
the  conduct  of  the  husband  towards  his  wife  has  been  grossly 
improper  and  unjust;  that,  if  he  has  not  been  guilty  of  acts  of 
personal  violence  in  his  treatment  of  her,  he  has  certainly  ad- 
dressed her  in  unmanly,  profane  and  abusive  language.  "  It 
may  be  a  salutary  admonition  to  him  to  govern  himself  and  reg- 
ulate his  conduct  in  future,  if  he  is  required  to  pay"  the 
amount  adjudged  by  the  court  below.  Dixon,  C.  J.,  in  Phillips 
Phillips^  aup^xi.  Under  the  circumstances,  we  cannot  assume 
that  the  amount  allowed  was  unreasonable  or  oppressive.  We 
must  presume,  in  the  absence  of  all  proof,  that  it  was  a  just  and 
fair  allowance,  notwithstanding  the  plaintiff  had  failed  to  make 
out  her  case.  Certainly  the  court  had  power  to  allow  it,  and 
there  is  nothing  to  show  that  its  discretion  in  the  matter  was 
not  wisely  exercised. 

By  the  Court. —  That  part  of  the  judgment  appealed  from 
is  affirmed. 
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MoOaffbbt  vs.  The  Town  of  Shields. 

March  18—  AprU  6, 1882. 

Poor  Laws.  (1,  2)  Legal  duty  cf  taum  in  which  pauper  has  residence 
but  no  aettiement.  (3)  When  liable  for  relief  furnished  by  private 
person, 

1.  Sec.  1512,  R.  S.,  must  be  bo  construed  as  to  require  the  sapervisors  of  a 

town,  in  the  first  instanoe,  to  provide  for  the  support,  etco  of  a  pauper 
resident  in  such  town,  but  without  a  settlement  therein,  under  the  circum- 
stances there  mentioned. 

2.  Whnre  a  person  resident  in  a  town,  without  settlement  therein,  being 

mentally  or  physically  disabled  from  earning  a  livelihood;  and  having  no 
money  to  pay  for  the  necessaries  of  life,  goes  into  another  town  for  a 
transient  purpose  only,  the  fact  that  such  person  does  not  actually  re- 
quire food,  shelter  and  lodging  at  the  public  expense  until  he  has  passed 
into  such  other  town,  will  not  relieve  the  town  of  his  residence  from  the 
duty  of  providing  for  him  as  required  by  said  sec  1512. 

3.  For  relief  furnished  by  a  private  person  to  one  known  to  be  a  pauper 

and  a  legal  charge  upon  a  town,  the  town  is  not  liable  unless  its  super- 
visors, or  at  least  two  of  them,  have  authorized  the  furnishing  of  such 
relief.    Mappes  v.  The  Supervisors,  47  Wis.,  31,  distinguished.  ^ 

APPEAL  from  the  Circuit  Court  for  MarqwUe  County. 

Action  to  recover  for  the  board  and  lodging  of  one  Caroline 
Kooch,  alleged  to  be  a  pauper  for  whose  maintenance  the  de- 
fendant town  is  chargeabla  The  testimonj  tends  to  prove 
that  the  said  Caroline  became  a  resident  of  the  defendant  town 
in  June,  1879;  that  she  was  a  single  woman,  without  means, 
and  supported  herself  in  whole  or  in  part  bj  her  labor;  that 
in  February  following  she  went  into  another  town,  Montello> 
and  made  a  criminal  complaint  before  a  justice  of  the  peace 
against  her  brother  and  his  wife,  i-esiding  in  the  town  of 
Shields,  for  assault  and  battery;  that  it  was  necessary  for  her 
to  remain  there  until  the  next  day  to  attend  tlie  trial  as  a  wit- 
ness; that  she  had  no  means  with  which  to  pay  for  her  food 
and  lodging;  and  that  the  chairman  of  the  board  of  supervis- 
ors of  Shields  procured  the  plaintiff  to  keep  her  at  his  bote) 
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under  a  promise  that  the  town  of  Shields  would  pay  him 
therefor,  representing  to  him  that  the  town  was  chargeable  for 
her  maintenance;  also  that  another  supervisor  of  Shields  was 
present  when  such  arrangement  and  promise  were  made.  The 
plaintiff  kept  the  said  Caroline  sixty  days,  and  duly  presented 
his  bill  therefor  for  $60  to  the  town  board  of  Shields.  The 
board  refused  to  allow  the  bill,  and  the  plaintiff  brought  this 
action  to  recover  for  her  board  and  keeping,  claiming  $90 
damages.  The  cause  was  tried  in  the  circuit  court;  a  judg- 
ment of  nonsuit  and  for  costs  was  rendered  against  the  plaint- 
iff; and  he  appealed  from  such  judgment 

Oeo,  E.  Sutherland^  for  the  appellant. 

For  the  respondent  there  was  a  brief  by  8.  A.  Pease  and 
Jackson  (b  Thompson^  and  oral  argument  by  Mr.  Thompson. 

Lyon,  J.  1.  The  alleged  pauper,  Caroline  Kooch,  had  no 
legal  settlement  in  the  town  of  Shields,  or  in  any  other  town 
of  this  state.  The  learned  circuit  judge  ordered  a  nonsuit  on 
the  ground  that  public  charity  did  not  become  necessary  in  her 
case  until  she  was  in  Montello,  and  that,  although  her  resi- 
dence was  in  Shields,  that  town  was  not  liable  under  the  stat- 
ute, and  no  act  or  agreement  of  its  supervisors  could  render  it 
liable.  The  evidence  in  respect  to  the  condition  and  situation 
of  Caroline  is  somewhat  meager  and  unsatisfactory,  but  we 
think  it  tends  to  show  that  she  was  a  person  of  weak  mind, 
that  she  had  no  money  or  property  with  which  to  support  her- 
self, and  was  scarcely  able  to  maintain  herself  by  her  labor. 
She  had  evidently  quarreled  with  her  brother  and  his  wife, 
against  whom  she  preferred  a  criminal  charge,  and  presumably 
was  without  a  permanent  home,  and  dependent  to  some  extent 
upon  the  charity  of  strangers  for  shelter  and  perhaps  for  sub- 
sistence. We  are  of  the  opinion  that  the  evidence  was  suffi- 
cient to  send  the  question  whether  she  was  a  pauper  to  the 
lury. 

If  she  was  a  pauper  immediately  after  her  arrival  at  Mon- 


Digiti 


zed  by  Google 


\ 

\ 


'    JAISTLTAEY  TERM,  1883.  Njt9 

. _ — -\. 


McCaffrey  vs.  The  Town  of  Shields. 


tello,  where  she  went  to  make  the  criminal  complaint  against 
her  brother  and  his  wife,  she  was  a  panper  when  she  left  the 
defendant  town,  and  in  that  town.  The  mere  circumstance 
that  the  demands  of  nature  did  not  require  that  she  should 
have  food,  shelter  and  lodging  until  after  she  had  passed  be- 
yond the  limits  of  the  defendant  town,  is  of  no  importance. 
The  conditions  which  made  her  a^pauper  (if  she  was  one)  ex- 
isted AS  well  before  aF.  after  she  went  to  Mon tello.  It  may  be 
that,  had  application  therefor  been  made  to  the  proper  author- 
ities of  Montello,  it  would  have  been  their  duty  to  relieve  her. 
But  this  does  not  excuse  the  town  from  whence  she  came  from 
relieving  her,  if  that  town  is  otherwise  under  obligation  to  do 
so.  Her  residence  was  in  the  town  of  Shields,  and  she  went 
to  Montello  for  a  mere  temporary  purpose,  with  the  evident 
intention  of  returning  at  once  to  Shields.  It  seems  clear  to 
us  that  if  she  was  a  pauper  in  Shields,  and  if  it  was  the  duty 
of  that  town  to  relieve  her  had  she  remained  there,  it  is  not 
released  from  that  duty  merely  because  the  first  necessity  for 
actual  relief  chanced  to  arise  during  her  temporary  absence. 

2.  The  defendant  town  cannot  be  held  liable  in  this 
action  in  any  event  unless  its  supervisors,  or  at  least  two 
of  them  (K.  S.,  p.  1145,  sec  4971,  subd.  3),  requested  the 
plaintiff  to  board  and  lodge  Caroline.  The  case  of  Mappea  v. 
Supervisors,  47  Wis.,  31,  does  not  hold  to  the  contrary.  There 
a  pauper  who  was  a  county  charge  had  been  removed  from 
the  poor-house,  where  she  had  been  for  several  years,  by  order 
of  a  superintendent  of  the  poor,  and  had  been  refused  a  home 
with  her  relatives.  The  plaintiff  cared  for  and  relieved  her, 
not  knowing  she  was  a  pauper.  The  circuit  court  held  that 
he  could  recover  for  her  support  until  he  discovered  she  was  a 
pauper,  and  until  a  reasonable  time  thereafter  had  elapsed  to 
enable  him  to  notify  the  county  authorities  that  he  was  reliev- 
ing her,  and  for  no  longer  time.  On  the  appeal  of  the  county, 
this  court  affirmed  a  judgment  for  the  plaintiff*.  It  is  mani- 
fest that  the  case  furnishes  no  rule  to  govern  the  present  case. 
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Without  Btating  the  testimony  on  the  subject,  we  think  it  tends 
to  show  that  the  chairman  of  the  board  of  supervisors  of  the 
town  of  Shields,  with  the  implied  assent  of  another  supervisor 
of  that  town  then  present,  requested  the  plaintiff  to  keep  Car- 
oline. If  the  proofs  leave  the  matter  in  doubt,  it  is  a  proper 
question  for  the  jury.  We  think  it  is  no  obstacle  in  the  way 
of  a  recovery  in  this  action,  that  the  request  was  made  in  Mon- 
tello  and  not  in  Shields.  If  it  was  the  duty  of  the  latter  to^  n 
to  relieve  Caroline,  the  supervisors  could  lawfully  contract  for 
her  relief  wherever  she  might  be. 

3.  This  brings  us  to  consider  and  determine  whether  the 
statute  made  it  the  duty  of  the  defendant  town  to  relieve  Car- 
oline, if  it  be  determined  that  she  was  a  pauper.  If  no  such 
obligation  was  imposed  by  the  statute,  the  supervisors  could 
not  bind  the  town  for  her  maintenance  by  any  contract  they 
might  enter  into  in  that  behalf. 

There  is  no  evidence,  and  it  is  not  claimed,  that  the  distinc- 
tion between  town  and  county  poor  has  been  abolished  in  the 
county  of  Marquette,  in  which  the  town  of  Shields  is  situated. 
The  county,  therefore,  is  only  liable  for  the  support  of  such 
paupers  therein  who  have  no  legal  settlement  in  any  town  in 
this  state.  R.  S.,  p.  460,  sec.  1517.  Each  town  is  liable  for 
the  support  of  all  paupers  having  a  legal  settlement  therein. 
Section  1499.  If  the  pauper  becomes  a  charge  upon  any  town 
other  than  that  in  which  he  has  a  legal  settlement,  the  former 
town  is  primarily  and  the  latter  is  ultimately  chargeable  for 
his  support.  Section  1513.  Section  1512  provides  that  cer- 
tain classes  of  paupers,  for  whose  relief  the  county  is  ulti- 
mately chargeable,  shall  in  the  first  instance  be  relieved  by  a 
town  in  certain  contingencies.  In  this  case  Caroline,  the  al- 
leged pauper,  had  not  resided  in  Shields,  or  in  any  other  town 
in  this  state,  for  one  year;  hence  she  had  acquired  no  legal 
settlement  in  any  town.  Section  1500,  subd.  4.  She  was  there- 
fore a  county  charge,  if  a  pauper. 

Section  1501  requires  the  supervisors  to  relieve  all  poor  per- 
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sons  in  their  town  "  so  long  as  they  remain  a  town  clwirge," 
but  does  not  define  what  classes  of  paupers  shall  be  a  town 
charge.  To  ascertain  that  we  most  look  to  other  provisions. 
If  the  defendant  town  is  liable  in  this  action,  it  is  so  because 
Caroline  is  a  pauper  belonging  to  some  class  specified  in  sec- 
tion 1512,  which  the  town  mjist  primarily  relieve,  having  a 
remedy  over  against  the  county.  Our  inquiry  must  be,  there- 
fore, Assuming  that  she  is  a  pauper,  does  she  belong  to  a 
class  specified  in  section  1512?  The  material  portion  of  the 
section  is  as  follows:  "  When  any  person  not  a  resident,  nor 
having  a  legal  settlement  therein,  shall  be  taken  sick,  lame,  or 
otherwise  disabled,  in  any  town,  and  shall  not  have  money  or 
property  to  pay  his  board,  attendance  and  medical  aid,  the 
supervisors  shall  provide  such  assistance  to  such  poor  person 
as  they  may  deem  just  and  necessary,  and  if  he  shall  die  they 
shall  give  him  a  decent  burial.  They  shall  make  such  allow- 
ance for  such  board,  nursing,  medical  aid  and  burial  expenses 
as  they  shall  deem  just,  and  order  the  same  to  be  paid  out  uf 
the  town  treasury." 

The  portion  of  the  section  here  quoted  takes  the  place  of 
section  20,  ch.  34,  R.  S.  1858;  but  the  phraseology  of  the  lat- 
ter section  is  somewhat  changed.  That  section  provided  timt, 
"when  any  non-resident  stranger,  or  any  other  person,  shall  be 
taken  sick,  lame,  or  become  otherwise  disabled,  in  any  town  in 
this  state,  having  no  legal  settlement  therein,"  etc.,  continuing 
as  in  the  revised  section  1512.  The  original  section  includes 
a  pauper,  otherwise  within  its  provisions,  who  is  a  resident  of 
the  town  in  which  he  becomes  sick  or  disabled.  But  it  is 
argued  that  the  revised  section,  by  reason  of  the  omission  there- 
from of  the  words  "  or  any  other  person,"  excludes  a  resident 
pauper,  not  having  a  legal  settlement  in  such  town,  from  the 
operation  of  the  statute.  This  does  not  necessarily  result 
from  the  language  employed  in  the  revised  section.  The  sec- 
tion may  reasonably  be  construed  to  include  two  classes  of 
paupers:    (1)  Those  who  are  not  residents  of  the  town,  and 
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who  presumably  bave  no  legal  settlement  tberein;  and  (2) 
those  who,  although  residents  of  the  town,  have  no  legal  set- 
tlement therein.  It  may  be  trae  that,  looking  at  the  words 
alone,  the  more  natural  construction  would  be  that  contended 
for  by  the  learned  counsel  for  the  defendant  But  when  the 
meaning  is  doubtful  and  the  statute  admits  of  construction,  as 
does  this  statute,  we  must  look  further  and  ascertain  if  we  can 
the  sense  in  which  the  legislature  used  the  words.  When 
that  is  ascertained  it  controls  the  construction,  provided  no 
violence  be  done  to  the  language  of  the  statute. 

If  the  construction  contended  for  prevails,  the  second  class 
above  mentioned,  to  which  the  alleged  pauper  in  this  case  be- 
longs, if  she  is  otherwise  within  the  statute,  will  be  entirely 
excluded,  and  the  only  source  to  which  she  can  apply  for  re- 
lief is  to  the  county  authorities.  The  county  boai*d  may  make 
such  rules  and  regulations  as  it  may  deem  proper  in  relation 
to  the  support  of  poor  persons  whose  maintenance  is  a  county 
charge;  it  may  buy  or  rent  suitable  lancls  and  buildings,  and 
maintain  such  poor  persons  on  and  in  them;  and  it  may  ap- 
point an  agent  to  take  charge  of  such  land,  buildings  and  poor 
persons.  R.  S.,  sees.  1517,  1518.  But  no  law  compels  the 
county  board  to  do  any  of  these  things.  There  is  no  sugges- 
tion in  this  case  that  the  county  board  of  Marquette  county 
has  ever  done  any  of  them.  It  results  that  there  may  be  no 
opportunity  to  invoke  the  action  of  the  county  board  for  the 
relief  of  a  pauper  chargeable  to  the  county^  except  during 
the  brief  annual  meeting  of  the  board,  no  matter  how  pressing 
the  necessities  cf  the  case  may  be. 

It  was  said  by  the  present  chief  justice  in  Mapjpesv.  Super- 
visorSy  supra,  that  the  intent  of  these  statutes  is  "  to  guard 
against  the  danger  of  any  one  unable  to  support  himself  being 
left  without  the  very  means  of  sustaining  life."  Undoubtedly 
this  is  true.  But  if  the  construction  of  section  1512  con- 
tended for  should  prevail,  a  very  large  class  of  paupers  would 
be  left  in  that  unfortunate  situation.    Unless  tiie  statute  is 
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conetrued  to  include  them,  those  paupers  who  are  residents  of 
the  town  in  which  their  disability  happens,  but  having  no  legal 
settlement  therein,  might  not  be  I'elieved  nntil  the  aid  of  the 
county  board  could  be  invoked,  no  matter  how  urgent  the  case 
or  how  distant  the  time  of  the  next  meeting  of  the  board.  It 
is  manifest  that  the  legislature  intended  no  such  disastrous  re- 
sult Moreover,  the  revisers'  notes  show  that  they  did  not 
intend  by  the  change  of  phraseology  to  change  the  law  as  con- 
tained in  the  statute  of  1858.  For  the  reasons  above  sug- 
gested, it  must  be  held  that  the  class  of  paupers  to  which  the 
alleged  pauper  in  this  case  belongs  (if  she  be  a  pauper)  —  that  is, 
thode  wlio  are  residents  of  the  town  where  the  disability  ex- 
ists, but  who  have  no  legal  settlement  therein, —  are  within 
the  provisions  of  the  section,  and  should  be  relieved  in  the  first 
instance  by  the  town.  . 

The  term  "otherwise  disabled,''  as  used  in  section  1512, 
means  bodily  or  mental  disability  to  procure  a  livelihood. 
The  testimony  in  this  case,  although  conflicting,  tends  to  show 
that  Caroline  is  so  disabled  by  reason  of  mental  infirmity 
verging  on  imbecility.  Whether  such  disability  exists  is  a 
question  of  fact  for  the  jury.  If  she  was  thus  disabled  before 
she  went  to  Montello,  the  undisputed  evidence  proves  that  she 
was  then  a  pauper;  and  if  the  chairman  of  the  board  of 
supervisors  of  the  defendant  town,  in  the  presence  of  and  with 
the  assent,  express  or  implied,  of  another  supervisor  of  that 
town,  and  in  behalf  of  the  town,  requested  the  plaintiff  to  keep 
such  pauper,  the  town  is  liable  in  this  action. 

We  do  not  determine  the  measure  of  damages  in  case  the 
plaintiff  recovecs.  Probably  he  should  recover  no  more  than 
he  claimed  of  the  town.  Whether  he  can  recover  only  for 
keeping  Caroline  one  day,  or  for  the  whole  sixty  days,  may 
depend  upon  his  agreement  or  understanding  with  the  super- 
visors, and  their  future  course  in  relation  to  a  removal  of  the 
alleged  pauper. 

By  the  Court, —  The  judgment  of  the  circuit  court  must  be 
reversed,  and  the  cause  will  be  remanded  for  a  new  trial. 
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Mehlhop  vs.  Pettibonb  and  wifo. 
January  11-^  May  10, 1882. 

Conflict  of  Laws.    (1)  Deed  qf  land,  in  one  state,  executed  in  another 

state  by  residents  thereof, 
Pbaudulkkt  Convetancb.    (2-5)  Exchange  qf  lands:   Fraud  of  one 

party;  remedy  of  his  creditors, 

[1.  Whether,  where  land  conveyed  is  in  one  state,  and  the  deed  is  executed 
in  another  state,  between  residents  thereof,  its  validity,  so  far  as  it  de- 
pends upon  the  relation  of  the  parties  to  each  other  (in  this  case  as  hus- 
band and  wife),  is  to  be  determined  by  the  law  of  the  state  of  residence 
or  that  of  the  state  in  which  the  land  lies,  quaire,] 

2.  To  avoid  a  sale  as  in  fraud  of  creditors,  both  parties  to  it  must  be  con- 
nected with  the  fraudulent  design. 

8.  Where  lands  are  exchanged,  and  one  of  the  deeds  is  adjudged  void  as  to 
the  grantor's  creditors,  this  does  not  affect  the  validity  of  the  other  deed. 

4.  The  defendant  wife  having  conveyed  her  own  land  in  Iowa  (which  was 
the  homestead)  to  the  defendant  husband,  by  a  valid  deed,  and  taken 
from  him  in  exchange  a  deed  of  Wisconsin  land  (whose  value  is  not 
shown),  and  there  being  no  evidence  that  she  knew  of  her  husband's  in- 
solvency or  indebtedness,  a  judgment  avoiding  the  deed  to  her,  in  favor 
of  his  creditors,  is  reversed  for  want  of  sufficient  proof  of  fraud  on  her 
part 

[5.  Whether  the  value  or  proceeds  of  the  Wisconsin  land  could  be  followed 
by  the  husband's  creditors  in  a  court  of  equity,  and  made  a  charge  upon 
the  Iowa  lands,  not  considered.] 

APPEAL  from  the  Circuit  Conrt  for  Wavkeaha  County. 

The  defendant,  Bronson  Pettihone^  being  a  merchant  at 
Dubuque,  Iowa,  and  indebted  to  the  plaintiff,  Mehlhop^  in  the 
sum  of  about  $1,500,  and  having  an  undivided  two-thirds  in- 
terest in  160  acres  of  land  in  Waukesha  county,  Wisconsin, 
conveyed  the  same  to  his  wife,  Eveliney  March  29,  1879,  and 
at  the  same  time  took  from  her  a  deed  of  the  homestead  in 
Dubuque,  on  which  they  then  resided,  and  had  resided  for 
many  years,  and  which  was  of  the  value  of  $2,700.  On  the 
10th  of  July,  1879,  Bronson  Pettibone  made  an  assignment 
of  all  his  property,  both  real  and  personal  (except  the  home- 
stead and  the  Waukesha  lands  so  conveyed  to  his  wife),  for  the 
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benefit  of  his  creditors.  On  July  21, 1879,  the  plaintiff  brought 
Bmt  agSLinst  Bronsofi  Pettiboney  in  the  circuit  court  for  Mil- 
waukee county,  upon  the  indebtedness  above  mentioned,  and 
attached  the  Waukesha  lands  so  conveyed  to  Mrs.  Petti- 
bone,  and  on  October  10,  1879,  recovered  and  docketed  judg- 
ment therein  for  $1,661.68;  and,  upon  filing  a  transcript  of 
said  judgment  with  the  clerk  of  the  circuit  court  for  "Wau- 
kesha county,  he  had  an  execution  issued  thereon,  and  levied 
upon  the  land  so  conveyed  to  Mrs.  Pettiboney  as  the  property 
of  Branson/  and  thereupon  he  commenced  this  suit  in  aid  of 
that  execution,  to  have  the  deed  from  Branson  Pettibone  to 
his  wife  set  aside  and  declared  fraudulent  and  void  as  against 
the  plaintifl^,  and  to  have  the  judgment  decreed  to  be  a  lien 
upon  the  lands,  and  to  have  the  lands  and  the  interest  which 
Branson  Pettibone  had  therein  prior  to  March  29,  1879,  sub- 
jected to  the  payment  of  the  judgment  the  same  as  though  the 
deed  to  his  wife  had  never  been  made.  Branson  and  Eveline 
Pettibone  each  separately  answered ;  and,  upon  the  trial,  the 
court  found  the  above  facts,  and  that  Branson  Pettibone  was 
insolvent  when  he  so  conveyed  to  Mrs.  Pettihone^  and  also 
when  he  made  the  assignment;  that  his  object  in  making  the 
conveyance  was  to  place  the  lands  beyond  the  reach  of  his  credit- 
ors; that  neither  that  conveyance  nor  the  one  from  Mrs.  Pet- 
tibone to  him  was  made  in  pursuance  or  in  execution  of  any 
agreement  of  exchange  between  them,  but  both  were  made 
by  Branson  Pettibone  for  the  purpose  stated;  and  that  Mrs. 
Pettibone  joined  therein  at  the  simple  request  of  her  husband, 
and  solely  to  comply  with  such  request;  and  that  the  Iowa 
homestead  (except  a  small  portion  thereof),  was  exempt  from 
execution,  and  beyond  the  reach  of  Branson  Pettibane^s  cred- 
itors; that  the  conveyance  from  Branson  Pettibone  to  his  wife 
was  void  as  against  the  plaintiff;  but  that  Mrs.  Pettibone 
should  be  allowed  an  equitable  lien  thereon  to  the  amount  of 
$500,  in  consideration  of  an  equal  value  of  land  not  exempt 
conveyed  by  her  to  her  husband. 
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From  a  judgment  entered  in  aooordance  with  this  finding,  the 
defendants  appealed. 

Z>.  H.  SumneTj  for  the  appellants. 

For  the  respondent  there  was  a  brief  by  Jenkvna^  EllioU  db 
WinkleVy  and  oral  argument  by  Mr.  Winkler, 

The  following  opinion  was  filed  February  7, 1882: 

Cassodat,  J.  By  the  statate  of  Iowa,' in  evidence,  a  mar- 
ried woman  may  receive  grants  or  gifts  of  property  from  her 
husband  without  the  intervention  of  trustees,  and  may  convey 
her  interest  in  real  estate  the  same  as  other  persons.  Sections 
1192,  1207,  Iowa  Code.  Section  2206  of  their  code  also  pro- 
vides that  "a  conveyance,  transfer  or  lien,  executed  by  either 
husband  or  wife,  to  or  in  favor  of  the  other,  shall  bo  valid  to 
the  same  extent  as  between  other  persons."  See  Blake  v. 
Blake,  7  Iowa,  46;  Shields  v.  Keys,  24  Iowa,  298.  Such  be- 
ing the  law  of  that  state,  there  can  be  no  question  but  that 
Mrs.  Pettibone  had  the  legal  capacity  to  convey  the  Dubuque 
lots  to  her  husband.  See  Jones  v.  Brandt,  10  N.  W.  Rep., 
854.  By  that  conveyance  she  divested  herself  of  all  title  in 
those  lots,  valued  at  $2,700,  and  vested  the  same  absolutely  in 
her  husband.  This  being  so,  there  can  be  no  question  but  that 
she  absolutely  parted  with  a  full  and  adequate  consideration  for 
the  Waukesha  lands  purporting  to  be  conveyed  to  her  by  her 
husband.  Did  she  get  title  thereto  by  that  conveyance?  The 
land  was  in  Wisconsin.  She  and  her  husband,  at  the  time  of  the 
conveyance,  were  domiciled  in  Iowa.  The  agreement  for  the 
exchange  of  lands,  and  the  deeds,  were  made  and  delivered  in 
Iowa.  Is  the  giving  and  taking  of  the  deed  to  the  Waukesha 
lands  to  be  governed  by  the  law  of  Wisconsin  or  Iowa?  If 
the  law  of  Iowa  is  to  control,  then  the  statute  of  that  state 
clothed  her  with  the  legal  capacity  to  take  title  directly  from 
her  husband,  and  the  same  would  be  valid  at  law.  Counsel 
for  the  appellant  insists  that,  as  all  transactions  took  place  in 
Iowa,  the  laws  of  that  state  must  control  in  determining  the 
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validity  of  the  acts  of  the  parties,  and  several  cases  in  this 
court  are  cited  in  support  of  the  contention.  None  of  the 
citations,  however,  seem  to  meet  the  question  here  presented. 
That  question  is,  whether  the  laws  of  Iowa,  removing  the  dis- 
ability of  husband  and  wife  in  regard  to  their  making  convey- 
ances to  each  other  valid  at  law,  is  limited  to  conveyances  of 
lands  in  Iowa,  or  extends  to  any  lands  owned  by  either  in  any 
state.  In  other  words,  does  the  disability  to  contract  with  or 
convey  directly  from  one  to  the  other,  imposed  by  the  laws  of 
some  states  upon  its  citizens,  extend  to  those  outside  of  its 
limits,  whenever  they  attempt  to  convey  lands  within  its  lim- 
its? Is  the  capacity  of  the  parties,  as  well  as  the  formal  exe- 
cution and  validity  of  the  conveyance,  to  be  governed  by  the 
law  of  the  place  where  the  land  is  situated?  The  question  is 
an  interesting  one,  but  as  it  was  not  discussed,  and  its  deter- 
mination is  not  essential  to  this  decision,  we  refrain  from  con- 
sidering  it  at  this  time.  The  respondent's  contention  will 
appear  in  its  most  favorable  light  by  assuming,  for  the  purposes 
of  this  case,  that  the  laws  of  "Wisconsin  must  control.  It  has 
frequently  been  held  by  this  court  that -a  deed  based  upon  an 
adequate  consideration,  directlj'  from  the  husband  to  the  wife, 
is  good  in  equity.  PiUnam  v,  Bicknell^  18  Wis.,  333;  Han- 
nah V.  Oxley,  23  Wis.,  519;  Beard  v,  Dedolph,  29  Wis.,  136; 
Fenelon  v,  IIogohoom.y  31  Wis.,  172;  Carpenter  v.  TatrOy  36 
Wis.,  297;  Dayton  v.  WaUh^  47  Wis.,  118;  Horton  v.  Dewey, 
53  Wis.,  410.  There  would  seem  to  be  no  good  reason  why 
contracts,  when  hona  fde,  made  for  such  conveyance,  based 
upon  a  valuable  and  adequate  consideration,  should  not  be  spe- 
cifically enforced  in  equity.  1  Bish.  L.  M.  W.,  §  719;  Living- 
eton  V.  Livingston,  2  Johns.  Ch.,  537;  Wolfe  v.  Ins,  Co., 
39  N.  Y.,  49;  Hunt  v.  Dupuy,  11  B.  Mon.,  285. 

In  Hannan  v.  Oxley^  supra,  it  was  held  that  "such  a  deed 
cannot  be  impeached  in  equity,  by  heirs,  on  the  ground  that  it 
was  made  in  consideration  of  property  of  the  wife  wliich  be- 
longed in  law  to  the  husband."    In  Beard  v.  Dedolph,  supra, 
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this  conrt  went  still  farther,  and  held  that  where  a  wife  had  a 
separate  estate,  and  in  exchange  for  a  part  of  it  took  a  note 
directly  from  her  husband,  and  payable  to  him,  she  thereby, 
and  as  incident  to  her  power  to  contract  with  reference  to  her 
own  estate,  acquired  a  good  title  to  the  note  at  law. 

Fenelon  v.  Hogohoom^  ^v/pra^  was  an  action  for  unlawful 
conversion,  but  the  chattel  mortgage  from  the  husband  directly 
to  the  wife  was  held  good  at  law.  Whether  the  same  rule 
would  obtain  in  case  of  real  property  it  seems  unnecessary 
here  to  determine;  for  this  is  a  bill  in  equity,  and,  the  wife 
having  parted  with  full  consideration,  the  defense  is  certainly 
equitable,  and  must  prevail  unless  the  transaction  was  tainted 
with  fraud.  Can  we  say,  upon  the  evidence  before  us,  that 
such  was  the  fact?  Whatever  may  have  been  the  rule  at  com- 
mon law,  the  statute  of  this  state  makes  the  question  of 
fraudulent  intent  in  making  such  conveyances,  "  a  question  of 
fact,  and  not  of  law."     Section  2323,  R.  S. 

The  burden  of  proving,  as  a  matter  of  fact,  that  the  convey- 
ance was  made  with  the  intent  to  defraud  creditors  was  upon 
the  plaintiff.  Hyde  v.  Chapman^  33  Wis.,  392;  Barkow  v. 
Sanger,  47  Wis.,  500;  Graham  v.  Railroad  Co.y  15  West. 
Jur.,  69,  and  the  numerous  authorities  cited  in  the  note. 
Here  there  is  no  specific  finding  of  fraudulent  intent,  but -we 
think  we  are  justified  in  finding  such  intent  on  the  part  of 
Branson  Pettilone  as  a  fair  inference  from  the  evidence. 
But  can  wo  find  such  intent  on  the  part  of  Mrs,  Pettibone? 
The  court  finds  that  the  exchange  was  made  by  the  wife,  "  at 
the  simple  request  of  said  Bronson  PMiione,  solely  to  comply 
with  such  request."  This  finding  goes  to  the  full  extent  of  the 
evidence.  There  is  no  evidence  to  show  that  the  wife  was 
aware  of  her  husband's  insolvency,  or  that  he  was  in  embar- 
rassed circumstances,  or  even  indebted  to  the  plaintiff  or  any 
one  at  the  time;  but  the  contrary.  It  is  true,  she  seems  to 
have  acquiesced  In  the  exchange  as  he  suggested.  But  she 
must  have  known  that  she  was  parting  absolutely  with  all  title 
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to  the  Dnbaqne  property,  valaed  at  $2,700,  and  getting  nothing 
in  exchange  but  the  Wankesha  lands.  There  is  nothing  to 
show  what  the  valne  of  those  lands  was,  bat  she  had  seen  them, 
and  we  must  presame  that  she  had  some  notion  of  their  valae 
and  was  satisfied  to  make  the  exchange.  Can  we  infer  an  in- 
tent to  defraud  upon  her  part  from  her  passivity,  and  the 
mere  fact  that  the  transaction  was  between  husband  and  wife? 
We  have  recently  held,  in  cases  above  cited,  that  such  trans- 
actions should  be  subjected  to  close  scrutiny,  bat  we  are 
anwilling  to  hold  that  they  are  presumptively  fraudulent  from 
the  mere  relation  of  the  parties.  In  order  to  avoid  a  sale  as 
being  in  fraud  of  creditors,  both  parties  mast  be  connected  with 
the  fraudulent  design.  Sterling  v.  Bipleyy  3  Finney,  165; 
Hopkins  v.  Langton^  30  Wis.,  379.  The  same  rule  prevails 
in  the  courts  of  Iowa.  Fifield  v.  Gaston,  12  Iowa,  218;  Steele 
V.  Ward,  25  Iowa,  635;  Preston  v.  Turner,  36  Iowa,  671; 
Drummond  v.  Cause,  39  Iowa,  442;  Kellogg  v.  Aherin,  48 
Iowa,  299.  The  rule  seems  to  be  universal.  Leach  v.  Francis, 
41  Vt.,  670;  PaHelo  v.  Harris,  26  Conn.,  480;  Swing  v. 
Runkle,  20  111.,  448;  Violett  v.  Violett,  2  Dana,  323;  Foster 
V.  Hall^  12  Pick.,  89;  Bryne  v.  Becker,  42  Mo.,  264;  Ban- 
croft  V.  Bliz2ard,  13  Ohio,  30;  Splawn  v.  Martin,  17  Ark., 
146;  Governor  V.  Campbell,  17  Ala.,  666;  Buhl  v.  Phillips, 
48  X.  Y.,  125;  Jaeger  v.  Eelley,  62  N.  Y.,  274.  It  is  thus 
established  that  before  a  conveyance,  made  by  a  grantor  with 
the  intent  to  defraud  his  creditors,  will  be  set  aside  as  against 
the  grantee,  it  must  be  made  to  appear  that  such  grantee  par- 
ticipated in  or  had  knowledge  of  such  intent  Ihe  evidence 
here  being  insufficient  to  establish  such  knowledge  or  intent 
on  the  part  of  Mrs,  Pettibone,  and  she  having  parted  with  full 
valne  in  exchange  for  the  deed  of  the  Waukesha  lands,  there 
would  seem  to  be  no  equitable  grounds  for  setting  the  same 
aside.  This  is  especially  so,  since  it  is  well  established  that 
she  could  not  reclaim  the  Dubuque  lands  conveyed  to  her  hus- 
band; for,  as  between  the  parties,  such  conveyance  was  valid, 
Vol.  LIV— 42 
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even  if  they  both  intended  to  defraud  the  husband's  creditors. 
Jones  V.  Zaksj  2  Wis.,  310;  Faton  v.  White,  2  Wis.,  292;  Za 
C.  <6  M.  RaUroad  Co,  v.  Seeger,  4  Wis.,  268;  Fargo  t?.  Ladd^ 
6  Wis.,  106;  Schettler  v.  Brunette,  7  Wis.,  197;  Reynolds  v. 
Vilas,  8  Wis.,  471;  Janvrin  v.  Maxwell,  23  Wis.,  51;  Clemens 
V.  Clemens,  28  Wis.,  637;  Dietrich  v.  Koch,  35  Wis.,  618; 
Gunderman  v.  Cfunnison,  39  Mich.,  317.  Whether  the  value 
or  proceeds  of  the  Waukesha  lands  could  be  followed  by  the 
plaintiff,  in  a  court  of  equity,  into  and  made  a  charge  upon 
the  Dubuque  lands,  is  a  question  not  before  us  for  con- 
sideration. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  with  directions  io  dismiss 
the  complaint 

The  respondent  moved  for  a  rehearing;  and  the  following 
opinion  was  filed  May  10,  1882: 

Cassoday,  J.  The  statement  of  facts  in  this  case  was  neces- 
sarily very  brief,  and  merely  indicated  the  view  we  took  of  the 
evidence  in  consultation,  when  both  points  urged  for  prehear- 
ing were  carefully  considered,  but  perhaps  not  as  clearly  stated 
in  the  opinion  as  they  should  have  been.  The  statement  in 
the  opinion  that  Mrs.  Pettibone  "parted  with  a  full  and  ade- 
quate consideration,"  was  perhaps  in  part  an  assumption. 
There  may  not  have  been  a  "full"  consideration;  but  we 
thought  then,  and  think  now,  that  there  was  an  "  adequate 
•  consideration,"  or,  at  least,  that  the  evidence  failed  to  show 
.that  it  was  so  grossly  inadequate  as  to  raise  a  presumption  or 
inference  of  fraud  on  her  part.  It  is  to  be  remembered  that 
there  was  no  evidence  as  to  the  value  of  the  Waukesha  lands, 
and  that  the  burden  of  proving  fraud  was  on  the  plaintiff.  It 
is  true,  as  urged,  that  Mrs.  Pettibone  had  no  inchoate  right  of 
•dower  in  the  Waukesha  lands,  and  that  she  did  retain  an  inchoate 
.tight  m  the  Dubuque  lots  while  she  and  her  husband  continued 
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to  occupy  them  as  a  homestead.  Bat  such  occupancy  was  not 
necessarily  permanent,  and  there  was  some  evidence  tending 
to  show  a  purpose  to  move  onto  the  "Waukesha  property.  Of 
course  a  vendee  is  chargeable  with  such  notice  as  the  facts  and 
circumstances  within  his  or  her  knowledge  necessarily  imply; 
but,  as  stated  in  the  opinion,  ^^  there  is  no  evidence  to  show 
that  the  wife  was  aware  of  her  husband's  insolvency,  or  that 
he  was  in  embarrassed  circumstances,  or  even  indebted  to  the 
plaintiff  or  to  any  one  at  the  time;  but  the  contrary.'^  The 
only  circumstance  disclosed  in  the  evidence  tending  to  throw 
any  suspicions  on  the  transaction,  so  far  as  Mt%.  Pettihone  is 
concerned,  is  referred  to  in  the  opinion.  From  the  evidence  in 
the  case  there  seems  to  be  less  reason  for  setting  aside  the  con- 
veyance to  the  wife  here  than  in  the  recent  case  of  PuUe  v. 
Geller^  where  a  conveyance  to  a  wife  was  sustained  against  the 
husband's  creditors  by  the  supreme  court  of  Michigan.  11 N. 
W.  Rep.,  385. 

For  these  reasons  the  motion  must  be  denied. 

By  the  Court. — Motion  denied. 


The  Black  Riveb  Impeovement  Company  vs.  The  La  Obossb 
Booming  &  Transportation  Company  and  others. 

January  20^  May  10, 1682. 

Corporations:  Navigable  Rivbrs:  Riparian  Owners.  (1)  Plaintiff* 9 
powers  under  its  charter,  (2)  Its  right  to  take  lands  of  state  without 
compensation.  (3,  4)  Subsequent  purchasers  from  state  bound.  (5) 
Rights  of  riparian  proprietors  as  against  the  state  or  its  agents, 

Pliuntifirs  charter  empowers  it  **  to  improve  the  navisration  of  the  Black 
River  and  lakes  near  the  month  **  thereof,  in  counties  named,  ^'hy  re- 
moving obstmctions,  building  dams^  breaking  jams,  deepening,  widen- 
ing and  straightening  the  channel,  closing  up  chutes  and  side-cuts 
leading  from  said  river  into  the  Mississippi  river,  and  into  the  bottom 
lands  of  said  river,  and  into  slonghs;  to  erect  booms  and  piers,  construct 
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letee^  and  dykes,  and  repair  and  straighten  the  hanks  ol  said  river,**  eta 
It  farther  declares  that  said  charter  "shall  be  deemed  a  public  act,  and 
its  provisions  shall  be  liberally  and  favorably  oonstmed.**    Held, 

1.  That  plaintiff  took  power  under  sndi  charter,  for  the  pnrpoee  <^  im- 
proving the  navigattOB  of  Black  River,  to  dose  by  a  dam  the  entrance  at 
Black  Snake  River,  which  diverges  from  the  main  channel  of  Black 
River  and  rejoins  it  at  a  lower  point,  soch  stream  being  in  the  natare  of 
a  sloagh,  and  the  entrance  thereto  a  ohate  or  side-cat,  within  the  mean-  - 
ing  of  the  act;  and  this,  althoagh  said  Black  Snake  River  was  a  naviga- 
ble stream. 

2.  That  said  charter  (which  reqaired  compensation  to  be  ascertained 
and  paid  for  any  lands  taken  from  private  owners,  bat  contained  no  sach 
provision  in  respect  to  lands  belonging  to  the  state),  by  implication  au- 
thocned  the  plaintiff  to  take,  for  the  parpose  of  improving  the  naviga- 
tion of  said  river  in  the  manner*  provided,  any  lands  of  the  state 
without  compensation. 

3.  That  persons  who  purchased  lands  from  the  state  after  the  erection 
of  dams  and  embankments  thereon  by  plaintiff,  as  authorized  by  the 
diarter,  took  subject  to  plaintiff*s  right  thus  acqaired. 

4.  That  where  such  an  embankment  was  made  l^  plaintiff  upon  land 
held  by  contract  of  sale  from  the  state,  with  the  consent  of  the  porchaser, 
and  such  land  was  afterwards  forfeited  to  the  state  and  resold,  the  sub- 
sequent porchaser  took,  subject  to  plaintiff*s  right 

5.  That  riparian  owners  on  a  navigable  stream  cannot  reoover  damages 
for  a  diversion  of  the  water  by  the  state,  or  by  a  corporation  acting  by  au- 
thority of  the  state,  for  the  improvement  of  the  navigation.  Arimond 
r.  Green  Bay  dt  M.  Canal  Co.,  31  Wis.,  316,  and  Delaplaine  v.  0,  <^ 
N.  W,  Raihoay  Co.,  42  Wis.,  230,  distinguished. 

APPEAL  from  the  Circuit  Court  for  Za  Crosse  County. 

The  case  is  thus  stated  by  Mr.  Justice  Taylor  : 

^^  The  plaintiff  and  the  principal  defendant  in  this  action  are 
corporations;  the  first  organized  under  a  special  law  of  the 
state,  and  the  second  under  a  general  law  —  chapter  144,  Laws 
of  1872.  The  action  is  brought  for  the  purpose  of  restraining 
the  defendant  company  and  its  officers  and  agents  from  inter- 
fering with  the  property  and  franchises  of  the  plaintiff 
company. 

^^  The  plaintiff  was  incorporated  and  derives  all  its  powers 
and  franchises  from  chapter  84,  P.  &  L.  Laws  of  1864, 
amended  by  chapter  447,  P.  &  L.  Laws  of  1866.    The  powers 
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conferred  upon  it  are  declared  in  section  1  of  said  chapter  84, 
Laws  of  1864.  After  giving  the  names  of  certain  persons  as 
corporators,  the  act  declares,  ^^  that  they  shall  be  and  are  hereby 
created,  in  accordance  with  the  provisions  of  this  act,  a  body 
corporate  and  politic,  by  the  name  and  style  of  the  Black  River 
Improvement  Company,  and  by  that  name  shall  have  saccession 
and  continue  for  twenty-five  years,  and  shall  Jiave  power  and 
authority^  and  they  are  hereby  authorized  and  empowered,  to 
improve  the  navigation  of  the  Black  river,  and  lakes  near  the 
mouth  of  the  same,  in  the  counties  of  Olark,  Jackson,  Trem- 
pealeau and  La  Crosse,  in  the  state  of  Wisconsin,  hy  removing 
obstructions^  hreahing  jams^  deepening^  widening  and  straight- 
ening the  channel^  closing  up  chutes  and  side-cuts  leading 
from  said  river  into  the  Mississippi  river  and  into  the  bottom 
lands  of  said  river ^  and  into  sloughs;  to  erect  booms  and  pierSy 
to  construct  levees  and  dykes^  and  repair  and  straighten  the 
ianks  of  said  Black  river ^  and  to  contract  and  be  contracted 
with,  sue  and  be  sued,  implead  and  be  impleaded,  in  all  courts 
of  law  and  equity  whatever,  and  make  and  have  a  common 
6eal»"  etc  The  amendment  made  to  this  charter  by  chapter 
447,  Laws  of  1866,  simply  added  the  words  "  building  dams" 
after  the  word  ^*  obstructions  "  in  said  section.  The  ninth  sec- 
tion of  the  act  gav£  the  corporation  the  power  to  charge  certain 
tolls  upon  logs,  timber  and  lumber  run  on  said  river,  after  ex- 
pending in  such  improvements  certain  sums  of  money  men- 
tioned therein. 

^The  defendant  corporation  was  organized  under  chapter 
144,  Laws  of  1872,  and  in  the  articles  of  association  the  powers 
of  the  corporation  were  stated  as  follows:  *For  the  purpose  of 
manufacturing,  by  steam  or  water-power,  within  the  county 
of  La  Crosse  or  elsewhere,  lumber,  lath,  pickets,  timber  and  all 
other  products  of  wood  material  for  market,  and  to  purchase 
and  sell  timber,  lumber,  logs  and  all  other  wooden  materials 
and  products,  and  all  such  merchandise  as  may  be  necessary  in 
such  business ;  and  also  of  improving  Black  river  and  sloughs 
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/or  navigation ,  from  John  Lytle'a  mill  on  said  river  to  its 
mouth  and  entrance  into  the  Mississippi  river  by  way  of  the 
main  river  and  BUick  Snake  river  and  French  sloughy  for 
the  purpose  ofhooming^  driving^  rafting j  holding  and  manv^ 
facturing  logSy  timber  and  other  wooden  materials  for  the  use 
of  the  company  or  of  other  persons^  and  to  purchase  and  sell 
all  each  materiaU  and  real  estate  as  sai(l  company  may  deem 
expedient;  also  of  transporting  property  of  all  kinds  on  the 
^iississippi  river  and  tribntaries  by  vessels  and  water-craft,  and 
to  purchase  and  charter  all  necessary  vessels  for  towing  pur- 
poses, as  common  carriers  or  otherwise,  upon  the  Mississippi 
river  and  its  tributaries,  and  to  charge  a  reasonable  compensa- 
tion therefor  for  all  booming,  rafting,  manufacturing,  trans- 
porting and  towing  or  other  services  for  other  persons,  and 
with  power  to  construct  such  improvements  in  said  streams 
by  way  of  improving  the  fiavigation  of  the  same^  and  such 
boomSj  piers^  pileSy  assorting  worksj  rafting  works^  holding 
grounds  for  materials^  and  purchasing  and  leasing  such  real 
estate  as  said  company  may  need.' 

"  The  principal  controversy  in  this  case  grows  out  of  the 
attempt  of  the  defendant  company  to  keep  open  what  in  their 
articles  of  association  is  called  the  Black  Snake  river,  and  to 
improve  the  same  for  purposes  of  navigatipn.  The  evidence 
shows  that  what  is  called  the  Black  Snake  river  is,  in  the  orig- 
inal plats  of  the  United  States  survey,  called  the  West  Branch, 
and  is  in  fact  a  part  of  the  waters  of  the  Black  river.  The 
water  constituting  the  Black  Snake  leaves  the  channel  of  tlie 
Black  river  at  a  point  below  Lytle's  mills,  and  runs  to  the  west 
of  the  main  channel  of  the  Black  river  through  low  grounds 
for  about  two  miles,  and  then  empties  into  what  is  called  Eice 
lake.  The  main  channel  bears  to  the  east  and  empties  into 
the  same  lake.  From  that  lake  to  the  Mississippi,  in  an  ordi- 
nary stage  of  water,  all  the  waters  of  the  Black  river  flow  in  one 
stream  to  the  Mississippi.  The  West  Branch  or  Black  Snake 
was  returned  as  a  meandered  stream  on  the  government  surveys 
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from  the  point  where  it  leaves  the  Black  river  to  Kice  lake, 
and  in  its  original  state  it  was  useful  for  the  purpose  of  run- 
ning logs,  as  deep  or  deeper  than  the  main  channel,  but  not  ab 
wide  and  more  tortuous  in  its  course.  The  evidence  in  the  case 
shows  that  the  plaintiff  corporation,  as  soon  as  organized,  and 
before  1866,  closed  up  the  Black  Snake  river  at  its  upper  end^ 
where  it  first  leaves  the  Black  river,  for  the  purpose  of  turning 
its  waters  into  the  main  channel,  in  order  to  increase  the  volume 
of  water  in  that  channel.  It  also  shows  that  the  west-bank  of 
the  Black  river,  immediately  above  the  point  where  the  Black 
Snake  departed  from  the  main  channel,  was  low,  so  that  when- 
ever there  was  any  considerable  rise  of  water  in  the  river 
it  overflowed  that  bank  and  passed  off  into  the  low  lands  be- 
tween the  river  and  the  Mississippi,  and  did  not  return  again 
into  the  Black  river;  and  that  the  plaintiff  corporation,  in  order 
to  prevent  this  overflow  and  increase  the  volume  and  depth  of 
water  in  the  Black  river,  built  a  dyke  or  embankment  on  the 
west  bank  of  Black  river,  from  the  mouth  of  the  Black  Snake 
north,  for  the  distance  of  a  half  mile  or  more;  and  that  this 
embankment  was  maintained  by  the  plaintiff  corporation,  as 
well  as  the  dam  or  obstruction  which  prevented  the  flow  of 
water  from  the  Black  river  into  the  Snake  river,  from  the  time 
they  were  built  until  after  the  organization  of  thjd  defendant 
corporation  in  1876.  The  evidence  also  shows  tlmt  the  defend- 
ant corporation,  immediately  after  its  incorporation,  broke 
down  the  dyke  of  the  plaintiff  on  the  west  bank  of  the  river, 
near  the  place  where  the  waters  of  the  Black  Snake  left  the 
main  river,  so  as  to  permit  the  waters  to  flow  into  the  Black 
Snake  channel  the  same  as  it  did  before  the  plaintiff's  improve- 
ments were  made,  and  has  since  continued  to  keep  open  the 
breach  in  said  dyke  or  embankment. 

"  In  order  to  present  the  material  questions  in  the  case  it  will 
not  be  necessary  to  review  the  testimony  to  any  extent,  as  the 
findings  of  fact  and  the  conclusions  of  law  drawn  therefrom 
by  the  learned  circuit  judge  present  the  real  questions  con- 
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eerning  which  there  is  any  dispute.  The  findings  of  fact  are 
very  f  nil,  and  as  to  the  material  matters  there  is  no  great  dis- 
rate as  to  their  general  accnracy.  If  the  learned  circuit 
judge  has  erred  in  the  matter,  the  error  is  in  the  conclusions 
of  law  which  he  draws  from  such  facts.  We  will  therefore 
omit  from  this  opinion  the  findings  of  fact,  and  insert  merely 
the  conclusions  of  law  as  the  basis  of  our  views  in  examining 
the  correctness  of  the  conclusions  arrived  at  by  the  learned 
circuit  judge.  Tiie  following  are  the  conclusions  of  law  as 
declared  by  the  circuit  judge: 

"'(1)  That  the  channel  called  Black  Snake  is  a  part  of 
Black  river,  and  is  a  public  highway. 

"<(2)  That  the  plaintiff's  cliarter  did  not  authorize  the 
•plaintiff  to  close  up  Black  Snake  channel,  so  as  to  destroy  its 
navigability,  nor  so  as  to  prevent  its  use  by  the  public  as  a 
hiffhwav. 

" '  (8)  That  the  owners  of  the  Black  Snake  channel  have,  as 
an  incident  to  such  ownership,  the  right  to  have  the  waters  of 
Black  river  flow  past  their  land  as  it  was  accustomed  to  flow, 
the  right  of  access  to  the  navigable  waters  of  Black  river  from 
their  own  banks,  and  the  right  to  land  their  own  logs  and 
property  from  the  navigable  waters  of  the  river  upon  their 
own  banks.  Tlie  plaintiff  has  not  and  had  not  the  right  to 
close  up  the  Black  Snake  channel,  nor  to  prevent  the  natural 
flow  of  the  water  therein,  so  as  to  destroy  the  rights  of  riparian 
owners  upon  that  channel;  nor  to  erect  or  maintain  levees  c»r 
embankments  on  the  banks  of  Black  river,  without  making 
compensation  to  the  riparian  owners. 

"'(4)  That  the  plaintiff's  proceedings  for  the  condemnation 
of  several  tracts  of  land,  as  described  and  set  forth  in  the 
complaint,  were  abandoned,  and  gave  the  plaintiff  no  right  in 
such  lands. 

"^(5)  That  there  is  nothing  in  plaintiff's  charter  which 
forbids  the  riparian  owners  upon  the  Black  river,  or  upon 
any  of  its  navigable  channels,  the  right  to  maintain  in  the 
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stream,  in  front  of  their  own  banks,  suitable  booms,  piers, 
assorting  and  rafting  works,  in  aid  of  the  navigation  of  the 
stream  with  logs,  at  their  peril  only  of  obstructing  navigation. 
The  construction  of  such  works  by  riparian  owners  is  not  an 
invasion  of  the  plaintiffs  rights  under  its  charter. 

"  *  (6)  That  the  defendant  the  La  Crosse  Booming  cfe  Trans- 
portation Company^  being  the  owner  of  both  banks  of  the 
Black  Snake  channel,  had  and  has  the  right  to  maintain  in 
front  of  its  banks  on  that  channel,  in  aid  of  the  navigation  of 
the  Black  river  with  logs,  suitable  booms,  piers  and  rafting 
works,  and  the  right  to  float  its  logs  into  and  along  that  chan- 
nel to  its  booms  ana  rafting  works.  In  the  lawful  exercise  of 
those  rights  it  might  lawfully  remove  the  obstructions  placed 
there  by  the  plaintiff,  without  lawful  right,  which  prevented 
such  use  of  the  channel 

'^^(7)  That  it  does  not  prejudice  the  plaintiff  that  the  de- 
fendant cut  the  embankment  at  a  place  other  than  the 
meandered  channel. 

"  *  (8)  That  the  defendant  the  La  Crosse  Booming  <k  Trans- 
portation Company  may  lawfully,  as  against  the  plaintiff, 
maintain  and  operate  in  the  Black  river,  in  front  of  its  own 
banks,  suitable  and  sufficient  assorting  works  to  enable  it  to 
separate  its  own  logs  from  the  logs  of  other  owners. 

"'  (9)  That  the  plaintiff,  being  neither  the  owner  nor  driver 
of  logs,  is  not  injured  by  the  detention  of  logs  occasioned  by 
the  maintenance  and  operation  of  defendant's  assorting  works. 
If  such  works  are  or  should  become  an  obstruction  to  the  nav- 
igation of  the  river  with  logs,  that  fact  gives  the  plaintiff  no 
right  of  private  action. 

"  *  (10)  That  although  the  low  land  or  depression  between 
Rice  lake  and  French  lake  is  not  a  natural  water-course  be- 
tween the  two  lakes  named,  yet  it  is  not  unlawful,  as 
against  the  plaintiff,  for  the  defendant  to  run  its  rafts  of  logs 
from  its  rafting  works  in  the  Black  Snake  channel  to  the  Mis- 
sissippi river  by  that  route. 
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^  ^(11)  That  the  plaintiff  has  no  cause  of  action  against  the 
defendants,  and  the  complaint  should  be  dismissed,  with  costs 
to  the  defendants.' " 

From  a  judgment  in  accordance  with  this  decision,  the 
plaintiff  appealed. 

For  the  appellant  there  were  briefs  by  Burton  ds  Wood- 
toardy  with  Gregory  cfe  Gregory^  of  counsel,  and  by  S.  JJ. 
Pinney  of  counsel,  and  oral  arguments  by  Mr.  Finney  and 
J.  C.  Gregory, 

For  the  respondents  there  were  briefs  by  M.  P.  Wing  and 
G.  C.  Prentiss^  with  G.  W.  Cate^  of  counsel,  and  oral  argu- 
ment by  'Mr.  Prentiss.  Among  other  things,  they  contended 
that,  in  the  absence  of  a  specific  grant  of  power  to  close  up  the 
navigable  waters  of  the  state,  the  general  policy  of  the  law  in 
regard  to  these  waters  should  control,  especially  in  cases  of 
doubtful  construction.  Unless  such  power  has  been  granted 
in  unmistakable  terms,  it  will  be  held  not  to  exist  See  R  S., 
sec  1777;  Enos  v.  Hamilton^  24  Wis.,  661;  37  id.,  446;  41 
id.,  584;  3  Blackf.,  193;  6  McLean,  237,  207.  Even  if  ite 
charter  be  construed  to  authorize  the  permanent  closing  up  of 
the  west  branch  of  the  river,  the  plaintiff  could  not  do  so 
without  making  compensation  to  the  riparian  proprietors. 
Every  man  parchasing  or  occupying  lands  on  the  navigable 
wAters  of  the  state,  purchases  and  occupies  subject  to  the 
superior  right  of  the  state  to  improve  such  rivers  aud  regulate 
the  flow  of  the  water  in  the  interest  of  the  public;  and  there- 
fore, for  any  occupation  of  the  stream  within  the  banks  by  the 
public  for  the  public  use,  the  shore  owners  have  no  right  to 
claim  compensation.  But  the  improvement  of  a  river,  and 
its  use  and  appropriation  for  purposes  of  navigation  by  the 
public,  are  one  thing,  and  its  permanent  destruction  by  dam- 
ming the  water  out  of  it  is  another.  PumpeUy  v.  G.  B.  Co,^ 
13  Wall.,  166;  Gardner  v.  Newlurg,  2  Johns.  Ch.,  162;  2 
McLean,  378-382;  Ariinond  v.  G.  B.  cfe  M.  Canal  Co.^  31 
Wis.,  316;  Chajman  v.  O.  <&  M.  R.  R.  Co.,  33  id.,  629;  Deb^ 
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aplame  v.  C,  <&  JV,  W.  R.  W.  Co.,  42  id.  214.  In  this  case  the 
plaintiff  not  only  deprived  the  riparian  owners  on  the  west 
branch  of  all  uses  of  the  water  of  the  stream,  but  actually  con- 
structed the  dara  for  that  purpose  on  their  lands  witliout  any 
compensation.  Such  appropriation  of  the  river  and  of  the 
lands  necessary  to  the  dam  was  witliout  authority  of  law,  and 
the  defendants  had  the  right  to  remove  the  4ain.  • 
The  following  opinion  was  filed  February  7,  1882. 

Tayloe,  J.  It  will  be  seen  by  the  conclusions  of  law  above 
recited,  as  well  as  from  the  very  able  opinion  of  the  learned 
circuit  judge,  which  he  filed  upon  the  determination  of  this 
case,  and  especially  by  a  subsequent  opinion  delivered  by  him 
in  the  case  of  the  Black  River  Flooding  Dam  Association  v, 
Ketcfvum^  ante^  p.  313,  that  the  learned  judge  held  that  the 
right  of  the  appellant  corporation,  under  its  charter  to  improve 
the  navigation  of  the  Black  river  within  the  limits  prescribed  by 
the  charter,  in  the  manner  and  by  the  methods  designated 
therein,  were  not  repealed  by  the  enactment  of  chapter  144, 
Laws  of  1872,  under  which  the  defendant's  incorporation  was 
perfected,  nor  by  the  similar  provisions  of  law  reenacted  in 
the  Revised  Statutes  of  1878;  and  that  no  association  or 
corporation  formed  under  chapter  144,  Laws  of  1872,  as 
amended  by  chapter  399,  Laws  of  1876,  or  by  section  1777, 
R.  S.  1878,  was  authorized  to  interfere  with  any  works  of  the 
appellant,  lawfully  constructed  under  its  charter,  for  the  im- 
provement of  said  river,  or  to  make  any  improvements  in  said 
river  within  the  limits  prescribed  in  the  appellant's  charter,  of 
a  like  character  to  those  authorized  by  that  charter.  The 
learned  judge  held,  as  we  understand  from  said  opinion,  that 
within  the  limits  of  the  appellant's  charter  the  pight  to  im- 
prove the  navigation  of  the  Black  river  in  the  manner  and  by 
the  means  designated  therein  was  exclusive,  and  that  no  Other 
company  or  corporation  organized  under  said  general  laws 
would  have  the  right  to  make  improvements  of  a  similar  kind 
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and  charge  any  tolls  for  the  ase  of  sach  improvements  daring 
the  continnance  of  the  appellant's  charter,  or  nntil  the  same 
was  revoked  by  the  legislature,  or  the  franchises  were  declared 
forfeited  by  a  court  of  competent  jurisdiction.  In  respect  to 
this  part  of  the  decision  of  the  learned  circuit  court,  certainly 
the  appellant  has  no  reason  to  complain ;  and,  as  it  does  not 
appear  that  any  exceptions  were  taken  by  the  defendant  cor- 
poration, either  to  the  findings  of  fact  or  conclusions  of  law, 
so  far  as  the  matters  above  stated  are  concerned,  they  must  be 
taken  as  the  law  of  the  case  upon  this  appeal. 

The  material  questions  arising  upon  the  findings  in  this  case 
are  two:  First,  Had  the  appellant  the  right,  under  its  charter, 
to  close  up  the  Black  Snake  for  the  purpose  of  turning  its 
waters  into  the  main  channel,  in  order  to  improve  the  navi- 
gation of  that  channel?  Second.  Was  it  lawful  for  the 
corporation  to  close  the  Black  Snake  channel  for  such  purpose, 
without  first  making  compensation  to  the  riparian  owners  along 
the  line  of  the  Black  Snake  for  any  injury  they  might  sustain 
by  the  diversion  of  its  waters  from  its  natural  course  into  the 
main  channel? 

The  other  questions,  as  to  the  right  of  the  riparian  owners 
on  the  Black  river  to  maintain  in  front  of  their  lands  booms 
and  piers,  assorting  and  rafting  works,  not  obstructing  navi- 
gation thereby,  or  interfering  with  the  appellant's  improve- 
ments, need  not  be  discussed  or  determined  in  this  opinion. 
The  learned  circuit  judge  determined  both  of  the  questions 
above  stated  in  the  negative,  and,  as  we  understand  it,  de- 
termined the  case  against  the  appellant  because  its  acts  in  these 
respects  were  void,  and  the  appellant  had  no  ground  for  com- 
plaint by  reason  of  the  acts  of  the  defendant  corporation, 
because  such  acts  were  lawful. 

Upon  the  first  point  the  learned  circuit  judge  determined 
that  under  the  provisions  of  the  appellant's  charter  it  had  no 
right  to  close  up  the  Black  Snake  or  West  Branch,  because  it 
was  a  navigable  stream  when  and  before  the  charter  was  granted 
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to  the  appellant,  and  that  it  does  not  come  within  the  language 
of  the  act.  The  language  of  the  act  is:  "Tliey  shall  have 
power,  and  they  are  hereby  authorized  and  empowered,  to  im- 
prove the  navigation  of  the  Black  river,  and  the  lakes  near  the 
mouth  of  the  same,  ...  by  removing  obstructions,  build- 
ing dams,  breaking  jams,  deepening,  widening  and  straighten- 
ing the  channel,  closing  up  chutes  and  side-cuts  leading  from 
said  river  into  the  Mississippi  river  and  into  the  bottom  lands 
of  said  river  and  into  sloughs,  to  erect  booms  and  piers,  to  con- 
struct levees  and  dykes,  and  repair  and  straighten  the  banks  of 
said  Black  river."  It  is  said  that,  strictly  construed,  these 
words  do  not  authorize  the  closing  up  of  the  Black  Snike,  be- 
cause it  is  neither  a  chute  nor  side-cut  leading  from  said  river 
into  the  Mississippi  river,  or  into  the  bottom  lands  of  said 
river,  or  into  a  slough.  It  will  be  seen  that  there  is  no  pro- 
hibition, Ln  the  words  granting  the  power  to  close  up  chutes  and 
side-cuts,  against  closing  up  navigable  chutes  and  side-cuts. 
There  can  be  no  inference,  therefore,  drawn  from  the  words 
used,  that  it  was  not  the  intention  of  the  legislature  to  grant 
the  power  of  closing  up  navigable  waters  of  the  kind  specified, 
if  it  became  necessary  to  do  so  in  order  to  make  improvements 
in  the  navigation  of  the  Black  river,  which  was  the  purpose 
of  the  grant  of  power.  The  evidence,  in  fact,  shows  that  there 
were  chutes  and  side-cuts  which  were  sometimes  navigable  for 
running  and  rafting  logs  in  the  vicinity  of  the  Black  Snake, 
which  came  clearly  within  the  terms  of  the  charter,  and  which 
raiglit  therefore  be  closed  under  the  power  granted.  It  is 
possible  that,  within  the  rules  of  law  which  require  a  strict 
construction  of  the  language  conferring  powers  upon  corpora- 
tions, the  Black  Snake  might  not  be  included  within  the  grant 
of  power.  But  it  is  evident  the  legislature  did  not  intend  that 
this  rule  should  apply  to  this  charter,  because  in  section  14  it 
is  declared  that  the  act  "  shall  be  deemed  a  public  act,  and  its 
provisions  shall  be  liberally  and  favorably  construed."  These 
words  evidently  mean  that  it  shall  be  liberally  and  favorably 
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coDfitrned  for  the  accomplishment  of  the  parposee  of  the  act, 
viz.,  the  improvement  of  the  navigation  of  the  river.  The 
provision  of  the  act  authorizing  the  bnilding  of  levees,  djkes 
and  dams  clearlj  indicates  that  one  of  the  proposed  methods 
for  improving  the  navigation  of  the  river  was  by  confining 
the  channel  where  it  had  a  tendency  to  spread  ont  into  a  shal- 
low stream  so  as  to  be  incapable  of  floating  logs  and  timber; 
and  the  authority  to  close  side-cats  and  chutes  was  evidently 
for  the  same  purpose,  as  well  as  for  the  purpose  of  preventing 
the  logs  and  timber  leaving  the  channel  in  high  water  and 
floating  off  into. the  low  grounds  and  timber  lands  adjoining 
the  west  bank,  and  between  that  and  the  Mississippi  river. 
The  twenty-third  finding  of  fact  shows  the  character  of  the 
land  between  the  west  bank  of  the  Blaclic  river  and  along  the 
Mississippi  river;  and  the  twenty-ninth  finding  of  fact  shows 
"that  in  times  of  low  water  in  the  Black  river  there  is  not 
sufficient  water  to  navigate  both  the  Black  Snake  and  the  east 
channel  fully;  but  that  the  said  Black  river  is  ordinarily  sub- 
ject to  periodical  rises,  attributable  to  natural  causes,  occur- 
ring annually,  and  during  such  periods  of  high  water  both  the 
Black  Snake  and  the  east  channel  are  fully  navigable  for  rafts 
and  logs.''  How  long  this  high  water  continues  in  each  year, 
when  both  channels  can  be  navigated,  is  not  found  by  the 
learned  judge. 

Although  there  is  no  finding  upon  that  subje^ct,  the  evidence 
shows  that  what  is  called  the  Black  Snake  was  a  narrow  stream 
compared  with  the  main  river,  but  deeper  than  the  main  chan- 
nel in  most  of  its  course;  that  it  ran  through  low  ground,  its 
course  was  crooked,  and  in  high  water  it  would  spread  out  so  as 
to  make  it  difficult  to  tell  where  the  channel  was.  One  wit- 
ness for  the  defendant  says  that  where  the  Snake  left  the  main 
river  it  was  about  60  or  70  feet  wide,  and  the  main  river  about 
150  feet  wide.  Other  evidence  shows  that  the  average  width 
of  the  Black  Snake  was  about  70  feet,  and  that  of  the  main  chan- 
nel about  140  feet    The  evidence  also  shows  tbat   for  some 
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distance  above  where  the  waters  of  the  Black  Snake  left  the 
main  channel,  the  west  bank  was  low,  so  that,  when  there  was 
any  considerable  rifiie  in  the  waters  of  the  river,  it  overflowed 
that  bank  and  pas  sed  into  the  Black  Snake,  and  into  the  low 
grounds  adjoining  it.  One  of  the  defendant's  witnesses,  Mr. 
Robert  Douglass,  testifies  that  in  an  early  day,  when  ho  passed 
up  the  Black  Snake,  there  were  three  openings  from  that  river 
into  the  main  river;  that  they  were  deep  enough  to  float  a 
canoe,  but  not  deep  enough  to  float  a  raft;  and  that  the  three 
came  together  and  made  the  Snake  about  thirty  or  forty  rods 
from  the  place  where  they  left  the  main  river;  and  that,  in 
order  to  get  from  the  Snake  to  the  river,  they  had  to  cut  away 
the  trees  which  hung  over  the  opening.  It  will  also  be  seen 
from  an  examination  of  the  testimony,  that  very  many  of  the 
witnesses  call  the  openings  from  the  river,  through  which  th^ 
waters  flowed  to  form  the  Snake,  "chutes."  The  witness 
Douglass  says  there  were  three  "  chutes  "  there  coming  out  of 
the  Black  river,  which,  uniting,  formed  the  Snake.  The  other 
witnesses  apply  this  same  term  to  these  openings.  It  would 
seem,  from  all  the  evidence  in  the  case,  that  the  waters  which 
formed  the  Black  Snake  escaped  over  the  low  banks  on  the 
west  side  of  the  Black  river  in  high  water,  and  formed  chan- 
nels which  in  low  water  were  shallow  where  they  left  the  river; 
and  that,  after  flowing  a  short  distance,  they  united  in  low 
ground  and  formed  the  channel  of  that  river;  that  they  fol- 
lowed in  this  channel  down  to  Rice  lake,  in  which  the  main 
channel  of  the  Black  river  also  flowed;  and  that  from  there 
the  waters  of  both  streams  again  united,  and  flowed  by  one 
channel  to  the  Mississippi  through  dry  ground. 

We  think  the  evidence  also  shows  that  the  closing  of  the 
Black  Snake  was  a  reasonable  means  of  improving  the  naviga- 
tion of  the  main  channel.  The  power  given  the  appellant 
corporation* to  build  levees,  dykes  and  dams,  shows  very  clearly, 
that  the  act  contemplated  the  use  of  these  levees,  dykes  and 
dams  for  the  purpose  of  confining  the  waters  of  the  river  within 
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the  channel,  and  preventing  its  overflow  and  spread  into  the 
low  grounds  along  its  shores,  so  that  the  logs  and  timber  com- 
ing down  the  same  shonld  be  prevented  from  floating  off  into 
the  grounds  adjacent,  and  be  with  more  certainty  confined 
within  the  banks  of  the  river,  and  so  safely  floated  to  its  junc- 
tion with  the  Mississippi.  A  reasonably  libe^l  interpretation 
of  the  words  "chutes"  and  ** side-cuts"  would  include  the 
openings  from  the  main  river  into  the  Black  Snake,  and  if  it 
be  objected  that  these  chutes  or  side-cuts  did  not  lead  the 
waters  from  the  Black  river  into  the  Mississippi,  still  we  think 
it  is  not  straining  the  meaning  of  the  act  to  say  that  the  chutes 
or  side-cuts  from  the  Black  river  to  the  Snake  river  lead  the 
waters  of  said  Black  river  into  the  bottom  lands  of  said  river 
and  into  sloughs.  From  the  nature  of  said  Snake  river,  and 
the  grounds  through  which  it  passes,  and  because  it  again  re- 
turns into  and  mingles  its  waters  with  the  main  river,  it  might 
well  be  termed  a  slough  within  the  meaning  of  said  act,  al- 
though, perhaps,  not  strictly  a  slough  according  to  the  defini- 
tion of  lexicographers.  But  as  the  work  "  chute  "  has  come 
to  mean  in  the  common  language  of  our  river  men  any  opening 
in  the  banks  of  a  stream  where  a  part  of  its  waters  diverge 
from  the  main  stream,  irrespective  of  the  question  whether  it 
flows  out  with  a  rapid  or  slow  current,  so  where  a  part  of  the 
waters  of  a  stream  in  its  downward  course  diverges  from  the 
main  channel,  and  returns  to  it  lower  down,  it  is  usually  called 
a  slough,  and  especially  if  in  its  separate  course  it  runs  with  a 
slow  current  and  through  low  grounds.  It  was  said  by  the  late 
learned  Chief  Justice  Ryan,  in  his  opinion  in  the  case  of  the 
Stevens  Point  Boom  Co.  v.  Beillt/y  44  Wis.,  302,  that  "  in 
rivers  like  the  Wisconsin  it  may  not  be  always  easy  to  deter- 
mine which  is  the  main  channel  and  which  is  the  slough.  And, 
indeed,  the  natural  action  of  the  waters  of  the  river  may,  from  . 
time  to  time,  alter  the  character  of  its  channels,  making  what 
was  before  a  slough  the  main  channel,  and  what  was  before 
the  main  channel  a  slough."    In  using  this  language  he  used 
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the  word  "  slough  "  as  inclnding  a  side-cut  like  the  one  in 
question  in  this  case;  and  he  clearly  understood  the  word 
"  slough  "  to  mean  a  channel  diverging  from  the  main  chan- 
nel, and  returning  into  it  again  at  a  lower  point,  making  the 
word  "slough"  include  such  side-cut,  irrespective  of  the  char- 
acter of  the  ground  through  which  it  passed,  or  the  velocity  of 
its  current.  We  know,  as  matter  of  history,  that  streams 
diverging  from  the  main  stream,  whether  returning  into  it 
again  or  forming  a  distinct  outlet  for  the  waters  of  a  river 
into  some  other  body  of  water,  are  called  sloughs,  even  though 
navigable  for  steamboats.  There  are  two  or  more  such  sloughs 
at  the  mouth  of  the  Chippewa  river,  which  have  become  some- 
what noted  in  the  courts  of  this  state  as  well  as  of  the  United 
States.  We  are  clearly  of  the  opinion  that  a  fair  and  just 
construction  of  the  appellant's  charter  gave  the  corporation 
the  right  to  close  the  entrance  to  what  is  termed  Black  Snake 
river.  It  was  nothing  more  than  closing  up  the  chutes  and 
side-cuts  which  lead  the  waters  of  the  Black  river  into  the  bot- 
tom lands  and  sloughs  adjoining  the  same. 

The  learned  circuit  judge  before  whom  this  case  was  tried, 
seemed  inclined  to  hold  that  the  language  of  the  statute  did 
not  give  the  right  to  close  the  Black  Snake,  because  it  was  a 
navigable  stream,  and  not  covered  by  the  words  "chutes  or 
side-cuts  leading,"  etc.  We  think  in  so  holding  he  gave  too 
strict  a  construction  to  the  powers  of  the  corporation. 

The  learned  judge  further  held  that  if  the  charter  did  grant 
the  power  to  close  up  the  same,  the  plaintiff  had  no  right  to  . 
do  so  without  first  making '  compensation  to  the  riparian 
owners  along  the  banks  of  the  Black  Snake  river,  nor  to  main- 
tain levees  or  embankments  on  the  banks  of  the  Black  river 
without  making  compensation  to  the  riparian  owners.  In  his 
third  conclusion  of  law  he  says:  "The  owners  of  the  Black 
Snake  channel  have,  as  an  incident  to  such  ownership,  the 
right  to  have  the  waters  of  Black  river  Jlow past  their  land  as 
it  was  accustomed  to  flow^  the  right  of  excess  to  the  na/oigahle 
V0L.LIV— 43 
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vxUers  of  the  Black  river  from  their  own  hanlcs,  and  the  right 
to  land  their  own  logs  and  property  from  the  navigable  waters 
of  the  river  npon  their  own  banks.  The  plaintiff  has  not  and 
had  not  the  right  to  close  np  the  filack  Snake  channel,  nor  to 
prevent  the  natural  flow  of  the  water  therein,  so  as  to  destroy 
the  rights  of  riparian  owners  npon  that  channel;  nor  to  erect 
or  maintain  levees  or  embankments  on  the  banks  of  Black 
river  withont  making  compensation  to  the  riparian  owners." 
And  because  it  was  not  claimed  by  the  plaintiff  that  it  had 
made  any  compensation  to  the  owners  of  the  land  along  the 
Black  Snake,  or  to  the  owners  of  the  shore  of  the  Black  river 
where  it  maintained  its  dyke  or  levee,  he  held  that  the  de- 
fendant corporation  had  the  right  to  remove  such  djke  or  levee 
in  order  to  turn  the  waters  of  the  Black  river  into  the  Black 
Snake  channel  to  the  same  extent  that  they  ran  through  said 
channel  before  the  plaintiff's  levee  and  embankment  were 
made. 

The  place  where  the  levee  or  embankment  was  opened  by 
the  defemdant  corporation,  was  on  lot  6  or  7,  section  22, 
town  17  N.,  range  8  W.  The  learned  circuit  judge,  in  his 
findings  of  fact,  does  not  determine  upon  which  lot  the  levee 
or  embankment  was  opened  by  the  defendant;  and  from  the 
evidence  returned  it  is  difficult  to  determine  whether  it  was  on 
lot  6  or  7  of  said  section  ^  and  for  the  purpose  of  this  action  it 
is  not  material  upon  which  of  the  two  it  was  made.  Lot  6 
was,  at  the  time  the  embankment  or  levee  was  made,  swamp 
land,  and  was  owned  by  the  state  down  to  the  year  1875;  and 
lot  7  had  then  been  contracted  to  be  sold  to  one  McMillan, 
who  continued  to  own  and  possess  the  same  until  1874,  but 
was  afterwards  forfeited  to  the  state,  and  the  state  again  sold 
said  lot,  January  22,  1876,  to  Benjamin  E.  Edwards,  and 
Edwards  conveyed  the  same  to  the  defendant  Polleys.  And 
the  circuit  judge  finds  that  the  plaintiff  erected  and  maintained 
the  embankment  and  dyke  on  said  lot  7  with  the  full  knowl- 
^  edge  and  consent  of  the  owner,  McMillan,  from  the  time  the 
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same  was  built  down  to  the  year  1874,  when  it  was  forfeited 
to  the  9tate. 

The  learned  circuit  judge  seems  to  place  the  right  of  the 
defendant  company  to  remove  the  embankment  upon  two 
grounds:  ji?r«^,upon  the  fact  that  said  company  ^as  the  owner 
of  the  lands  upon  which  it  was  situate  at  the  time  the  embank- 
ment was  removed,  and  because  it  was  placed  there  without 
making  compensation  to  it  as  the  present  owner,  and  because  no 
compensation  had  been  made  to  the  state  under  whom  said  com- 
pany claims  title;  and  second^  because  that  company  was  the 
owner  of  the^  banks  along  the  Black  Snake,  and  as  such  owner  had 
the  right  to  have  the  waters  of  Black  river,  flow  into  its  old 
channel  as  it  was  accustomed  to  do  before  the  appellant  com- 
pany closed  the  mouth  of  the  same,  and,  because  no  compen- 
sation had  been  made  to  it  or  its  grantees  by  the  plaintiflF,  it 
had  the  right  to  remove  the  obstructions  placed  by  theplaintiflf 
in  the  river  to  prevent  such  flow,  whether  such  obstructions 
were  on  the  defendant's  land  or  not. 

Upon  the  first  point  we  are  of  the  opinion  that  any  embank- 
ment which  was  made  by  the  plaintiff,  under  its  charter,  on 
lands  then  owned  by  the  state,  adjoining  the  Black  river,  in 
order  to  confine  its  waters,  were  lawfully  made  without  making 
any  compensation  to  the  state.  The  charter  granted  by  the 
state,  giving  the  corporation  the  power  to  build  and  maintain 
levees  and  embankments  along  the  shores  of  the  Black  river  in 
order  to  improve  the  navigation  of  the  same,  by  necessary  im- 
plication, gave  the. corporation  the  right  to  use  for  that  pur- 
pose  any  lands  owned  by  the  state  which  were  located  upon 
r.he  shores  of  said  river.  And  as  to  lands  upon  which  such 
:3mbankments  were  made  while  the  title  remained  in  the  state, 
the  purchaser  thereof  from  the  state  by  a  subsequent  convey- 
ance would  take  the  same  subject  to  the  right  in  the  plaintiff 
to  maintain  such  embankments  upon  such  lands.  In  constru- 
ing the  act  of  incorporation,  we  are  bound  to  take  into  consid- 
eration the  situation  of  things  at  the  time  the  grant  was  made, 
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as  well  as  the  purposes  of  the  grant.  At  the  time  the  charter 
was  granted  to  the  plaintiff,  the  lands  along  the  river  where  it 
would  be  necessary  to  make  embankments  and  levees  were,  to 
a  great  extent,  owned  bj  the  state;  and  as  there  were  no  means 
provided  by  the  charter  by  which  the  corporation  could  acquire 
the  right  to  make  such  embankments  or  levees  upon  the  state 
lands  by  making  compensation  to  the  state,  while  the  charter 
contained  provisions  for  acquiring  the  right  from  private  own- 
ers, although  such  provisions  may  have  been  ii  sufficient  to 
accomplish  that  purpose,  it  would  seem  to  be  a  fair  inference 
that  the  legislature  intended  to  grant  the  right  of  such  use  to 
the  corporation  without  compensation  as  to  all  lands  owned 
by  it  which  it  would  become  necessary  to  use  in  executing  the 
purposes  of  the  grant 

It  has  been  held  by  other  courts,  and  such  appears  to  be  the 
settled  construction,  that  when  the  legislature  authorizes  a 
public  highway,  or  other  public  improvement  of  a  like  nature, 
by  a  corporation,  the  making  of  which  will  necessarily  re- 
quire the  use  or  taking  of  the  public  lands,  and  no  negative 
words  are  contained  in  the  charter,  and  no  provision  made  for 
making  compensation  to  the  state  for  public  lands  so  required 
to  be  taken,  the  right  to  use  or  take  the  same  for  such  pur- 
pose is  conferred  upon  the  corporation  without  making  com- 
pensation therefor.  This  construction  of  the  plaintiff's  charter 
is  very  strongly  supported  by  the  following  cases  cited  by  the 
learned  counsel  for  the  appellant:  Iiid.  C.  Bailroad  Co.  v. 
State,  3  Ind.,  421;  Pa.  Railroad  Co.  v.  Railroad  Co.,  8  C.  E, 
Green  (Ch.),  157;  Daoia  v.  E.  T.  <&  Oa.  Railroad  Co,,  1 
Sneed,  94;  United  States  v.  Railroad  Bridge  Co.,  6  McLean, 
517.  And  while  we  are  unwilling  to  commit  ourselves  to  the 
full  extent  of  the  doctrine  as  laid  down  in  the  first  case  above 
cited,  we  are  clearly  of  the  opinion  that  the  doctrine  should 
be  applied  to  this  case  to  the  extent  of  holding  that,  as  to  all 
lands  owned  by  the  state  on  the  margin  of  the  Black  river  at 
the  time  of  making  the  improvements  by  the  plaintiff,  it  had 
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the  right  to  use  such  state  lands  as  were  necessary  to  make 
levees  and  embankments  to  accomplish  the  purposes  of  the 
charter,  without  making  compensation  therefor;  and  further, 
that  as  to  the  state  it  had  the  right  to  close  up  any  chutes  or 
side-cuts,  for  the  purposes  of  such  improvement,  whether  such 
chutes  or  side-cuts  were  navigable  or  otherwise;  and  that  if 
the  state  liad  any  riparian  rights  as  owner  of  the  lands  on  the 
banks  bf  such  chutes  or  side-cuts,  the  corporation  had  the 
right,  without  making  compensation,  to  destroy  such  rights, 
so  far  as  the  closing  up  of  said  chutes  and  side-cuts  would 
destroy  them;  and  that  all  subsequent  purchasers  from  the 
state  would  take  subject  to  such  right  of  the  plaintiff.  As 
having  some  weight  in  the  determination  of  this  question,  we 
may  be  permitted  to  take  into  consideration  the  general  policy 
of  the  state  upon  questions  of  a  similar  character.  No  case 
can  probably  be  found  where  any  compensation  was  required 
to  be  paid  to  the  state  for  the  opening  of  ordinary  public 
highways  through  lands  owned  by  the  state;  and,  in  relation 
to  the  construction  of  railroads,  as  early  as  1857  the  legisla- 
ture passed  an  act  giving  a  right  of  way,  without  compensa- 
tion, through  the  university,  school,  swamp  and  overflowed 
lands  of  the  state,  one  hundi*ed  feet  in  width,  to  every  railroad 
thereafter  constructed  in  this  state.  Chapter  9,  Laws  of  1857; 
chapter  79,  R  S.  1858;  section  1270,  R  8.  1878.  We  are 
inclined  to  hold  that  the  levees  and  embankments  made  by 
the  plaintiff  along  the  margin  of  Black  river  upon  lands 
owned  by  the  state  at  the  time  the  same  were  made,  were 
lawfully  made  without  making  any  compensation  to  the  state 
or  to  the  subsequent  purcliasers  from  the  state.  The  levee  or 
embankment  made  upon  lot  7  was  made  with  the  consent  of 
the  then  owner,  who  held  a  contract  from  the  state,  and,  so 
far  as  the  state  retained  the  title,  with  its  consent;  and,  the 
purchaser  having  afterwards  forfeited  his  right  to  the  land, 
and  the  state  again  becoming  the  absolute  owner,  its  subse- 
quent grantee  must  take  the  same  subject  to  the  rigr.'  of  the 
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plaintiff  to  maintain  said  le^ee  or  embankment  Under  the 
decisions  of  this  conrt,  when  the  purchaser,  McMillan,  failed 
to  paj  the  interest  on  his  certificate  of  purchase  of  lot  7,  the 
right  of  the  state  became  as  perfect  as  thongh  no  sale  had  ever 
been  made,  and  the  title  of  the  state  was  the  same  as  thongh 
no  certificate  had  ever  been  issued.  Conklin  v.  Hawtharn^ 
29  Wis.,  476,  480;  Smith  v.  Mariner,  5  Wis.,  578.  In  this 
view  of  the  case  the  defendants  had  no  right  to  interfere  with 
the  levees  or  embankments  of  the  plaintiffs  on  any  lands 
which  were  owned  by  the  state  at  the  time  the  same  were 
made. 

The  only  other  ground  of  justification  of  defendants'  acts  is 
based  upon  the  other  alleged  fact,  that,  as  owners  of  lands  on 
the  margin  of  the  Black  Snake  river,  they  had  a  right  to  have 
the  waters  of  said  river  flow  past  their  lands  as  it  was  accus- 
tomed to  do  before  the  entrance  of  said  river  was  obstructed  by 
the  plaintiff,  unless  compensation  was  first  made  to  them  for 
obstructing  the  flow  in  said  river.  As  to  those  lands  which 
the  defendants  purchased  from  the  state  on  the  margin  of  the 
Black  Snake  after  the  waters  of  said  stream  had  been  obstructed 
by  the  plaintiff,  they  were  not  entitled  to  any  compensation  for 
the  obstruction  of  such  flow.  The  state  having  authorized 
such  obstruction,  and  having  made  no  provision  that  the  cor- 
poration should  make  the  state  any  compensation  on  account 
thereof,  none  can  be  claimed  by  the  state,  nor  by  its  grantees 
subsequent  to  the  time  when  such  obstructions  were  made. 

The  findings  of  fact  do  not  show  that  the  defendants,  or  any 
of  them,  are  npw,  or  were  at  the  time  of  the  acts  complained 
of  by  the  plaintiff,  the  owners  of  any  lands  on  the  shores  of 
the  Black  Snake,  the  title  to  which  was  not  in  the  state  of 
Wisconsin  at  the  time  the  obstructions  were  made  which  pre- 
vent the  flow  of  the  waters  of  the  Black  river  into  the  sania 
And,  after  an  examination  of  the  record,  we  are  unable  to  say 
with  any  certainty  that  they  were  or  are  now  the  owners  of  any 
lands  on  said  Black  Snake  which  were  not  owned  by  the  state 
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at  that  time,  except  lot  8,  in  section  22,  town  17,  range  8 
W.  This  lot  8  is  a  very  small  parcel  of  land  at  the  point 
where,  according  to  the  government  survey,  the  waters  of  the 
Black  river  were  diverted  into  what  is  now  called  the  Black 
Snake.  This  tract  of  land  contains  but  a  very  few  acres,  and 
lies  between  the  main  river  and  the  Black  Snake,  so  that  the 
owner  thereof  can  have  access  to  the  waters  of  the  main  chan- 
nel without  passing  np  the  Black  Snake.  But  as  we  may  be 
mistaken  upon  this  question  of  fact,  and  the  defendants  may 
be  the  owners  of  lands  on  the  banks  of  the  Black  Snake  between 
the  place  where  its  waters  leave  the  main  channel  and  Bice 
lake,  the  title  to  which  was  not  in  the  state  at  the  time  the  ob- 
structions were  made  by  the  plaintiff,  it  becomes  necessary  for 
us  to  inquire  whether  the  ownership,  of  such  property  by  the 
defendants  would  justify  them  in  removing  the  plaintiff's  levee 
or  embankment  for  the  purpose  of  restoring  the  accustomed 
ilow  of  water  in  the  old  channel  of  the  Black  Snake  through 
or  in  front  of  the  lands  so  owned  by  the  defendants. 

The  learned  circuit  judge  held  that,  unless  the  plaintiff  had 
made  compensation  for  any  damage  resulting  to  such  riparian 
owners,  its  acts  as  to  them  were  unlawful,  and  they  were  at 
liberty  to  right  themselves  by  destroying  so  much  of  its 
works  as  might  be  necessary  to  restore  the  flow  of  the  waters 
in  the  Black  Snake  as  the  same  were  accustomed  to  flow  before 
the  plaintiff's  obstructions  were  put  in  the  river.  Admitting 
such  ownership  on  the  part  of  the  defendants,  it  is  contended 
by  the  learned  counsel  for  the  plaintiff,  that  as  such  owners 
they  have  no  such  vested  right  to  the  waters  flowing  in  said 
Black  Snake  as  will  prevent  the  state,  or  the  plaintiff  acting  in 
behalf  of  the  state,  from  diverting  such  waters  from  that  chan- 
nel, if  it  becomes  necessary  or  convenient  to  do  so  in  order  to 
improve  the  navigation  of  the  main  channel  of  the  river.  It 
is  claimed  that  the  riparian  owner  on  a  navigable  stream  has 
no  right  as  against  the  public,  or  persons  or  corporations  act- 
ing in  behalf  of  the  public^  making  improvements  of  such 
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navigable  stream,  to  have  the  waters  of  such  stream  flow  in 
their  accustomed  course  in  front  of  his  lands;  and  this  con- 
tention on  the  part  of  the  learned  counsel  for  the  appellant  is, 
we  think,  sustained  by  the  most  learned  courts  of  this  country, 
and  that  doctrine  has  been  quite  clearly  sanctioned  by  several 
decisions  of  this  court.  Canal  Appraisers  v.  The  PeopUy  17 
Wend.,  571;  People  v.  Canal  Appraisers,  33  N.  T.,  461, 500. 
These  cases  were  thoroughly  discussed  by  learned  counsel,  and 
the  opinions  delivered  were  learned  and  exhanstive  of  the  sub- 
ject, and  in  both  cases  it  was  held  ''that  riparian  owners  along 
a  navigable  stream  are  not  entitled  to  damages  for  any  diver- 
sion or  use  of  the  waters  by  the  state."  In  these  cases  the 
waters  were  not  diverted  in  order  to  improve  the  navigation  of 
the  same  stream,  but  tp  supply  the  Erie  canal,  an  artificial 
water-course  constructed  by  the  state.  Lansing  v.  Smith,  8 
Cow.,  146,  and  many  other  cases  in  that  state,  are  to  the  same 
effect 

In  Hollister  v.  Union  Co.,  9  Conn.,  436,  it  was  held  that  as 
to  navigable  rivers  the  state,  holding  the  river  for  that  pur- 
pose, may  do  everything  for  the  full  enjoyment  of  such  right 
not  inconsistent  with  the  great  constitutional  provision  that 
"  private  property  shall  not  be  taken  for  public  use  without 
just  compensation;"  and  that  consequently  the  placing  of  piers 
and  other  obstructions  in  the  river  in  good  faith,  by  a  com- 
pany authorized  by  the  state  to  improve  the  navigation  of  such 
river,  by  means  of  which  the  water  within  the  banks  of  the 
river  was  raised  and  the  current  thereof  changed  opposite  the 
plaintiff's  land,  by  reason  whereof  his  bank  was  undermined 
and  washed  away,  did  not  give  any  cause  of  action  against  the 
company. 

In  McKeen  v.  Delawa/re  Division  Canal  Co.,  49  Pa.  St., 
424,  it  is  held  that  "  every  one  who  buys  property  upon  a  navi- 
gable stream  purchases  subject  to  the  superior  rights  of  the 
commonwealth  to  regulate  and  improve  it  for  the  benefit  of 
all  her  citizens.     If,  therefore,  he  chooses  to  place  his  mills  or 
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his  works,  for  the  qualified  use  he  may  make  of  the  water, 
within  the  limits  or  influence  of  high  water,  he  does  so  at  his 
own  risk,  and  cannot  complain  when  the  commonwealth,  for 
the  purpose  of  improvremetit,  chooses  to  maintain  th&  waters 
of  the  stream  at  a  given  height  within  its  channel.*'  The 
same  doctrine  of  the  right  of  the  state  to  control  the  naviga- 
ble waters  of  the  state,  without  liability  for  damages,  is  held 
in  the  following  cases  in  that  state:  Ifonongahela  Navigation 
Co.  V.  Coona^  6  W.  &  S.,  101;  Svsquehanna  Canal  Co.  v. 
Wright^  9  W.  &  S.,  9;  Monongahela  Bridge  Co.  v.  Eirhy  46 
Pa.  St.,  112;  and  many  other  decisions  of  tKe  courts  of  that 
state  hold  the  same  doctrina 

In  the  case  of  Fitchhurg  Railroad  Co.  v.  Railroad  Co.y  3 
Cnsh.,  58-88,  Chief  Justice  Shaw  says:  "It  is  incident  to  the 
power  of  the  legislature  to*  regulate  a  navigable  stream  so  as 
best  to  promote  the  public  convenience;  and  if,  in  doing  so, 
some  damage  is  done  to  riparian  proprietors,  and  some  in- 
creased expense  thrown  upon  them,  it  is  damnum  absque 
injuria?^  See  also  Rundle  v.  Delaware  dk  Raritan  Canal 
Co.,  14  How.  (U.  S.),  80;  Wilhon  v.  Black  Bird  Creek 
Marsh  Co.,  2  Pet.,  260;  Transportation  Co.  v.  Chicago,  9 
Otto  (U.  S.),  635;  Pumpelly  v.  Green  Bay  Co.,  13  Wall.,  166, 
l%i\Fay  V.  Aqueduct  Co.,  Ill  Mass.,  27;  CorrCrs  Honhochitto 
River  v.  Withers,  29  Miss.,  21;  Treat  v.  Lord,  42  Me.,  552. 
These  cases  and  many  others  hold  the  doctrine  that  the  waters 
in  a  navigable  river,  or  other  navigable  body  of  water,  are  so 
far  the  property  of  the  state  that  the  state  may  control  them 
for  public  purposes,  in  their  flow  or  otherwise,  without  mak- 
ing any  compensation  to  the  riparian  owners  upon  the  borders 
of  such  streams  or  bodies  of  water.  The  flowing  waters  in 
such  streams  are  public  highways,  and  such  water-ways  are  as 
much  subject  to  the  control  of  the  state  for  the  purposes  of 
the  improvement  of  such  ways,  as  a  highway  upon  tlie  land. 
The  right  of  the  public  to  raise  or  lower  the  grading  of  a 
public  street  without  being  required  to  compensate  the  ad- 
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jacent  owners  is  well  established  by  the  decisions  of  this  ooort 
(Dore  V.  City  of  MUwanJceej  42  Wis.,  108;  Harrison  v.  Bd. 
of  Supers  of  Milwaukee  Co.^  51  Wis.,  645);  and  the  right  to 
discontinue  a  highway  without '  making  compensation  has 
always  been  recognized  by  the  law.  The  right  of  the  riparian 
owner  to  have  the  water  of  a  navigable  stream  flow  past  his 
lands  adjoining  the  same  as  they  were  accnstomed  to  flow,  is 
as  perfect  against  everybody  except  the  state,  or  some  person 
or  corporation  standing  in  its  stead,  as  it  is  in  the  case  of  un- 
navigable  streams;  and  that  right  does  not,  as  this  court 
has  decided,  depend  npon  his  ownership  of  the  soil  under  the 
water,  but  upon  his  riparian  ownership  (Colin  v.  Wausau 
Boom  Co.,  47  Wis.,  314,  322);  and  the  right  of  the  state  to 
control  the  waters  of  such  streams  in  the  public  interest  is 
the  same  whether  the  ownership  of  the  soil  under  the  water 
be  in  the  state  or  in  the  riparian  owner. 

The  doctrine  of  the  cases  above  cited  has,  as  we  think,  been 
fully  adopted  by  this  court  in  all  cases  where  the  interference 
with  the  waters  of  a  navigable  stream  has  been  for  the  im- 
provement of  the  navigation  thereof.  Whether  this  court  has 
decided  or  will  decide  that  the  state  may,  for  any  and  all  pub- 
lic purposes,  interfere  with  the  waters  of  a  navigable  stream, 
whereby  injury  may  result  to  the  riparian  owner,  without 
making  compensation  therefor,  need  not  be  determined  in  this 
case.  The  plaintiff  represents  the  state  for  the  purpose  of 
improving  the  navigation  of  the  Black  river,  and  that  which 
it  has  done  under  its  charter,  which  is  complained  of  by 
the  defendants,  we  think  must  be,  for  the  purposes  of  this 
action,  considered  to  have  been  done  for  the  improvement  of 
navigation  in  said  river.  And,  as  against  the  state,  or  the 
plaintiff  acting  in  its  stead,  we  think  this  court  has  determined 
that  the  riparian  owners  on  the  banks  of  the  Black  river,  or  the 
Black  Snake  river,  have  not  the  absolute  right  to  have  the 
waters  of  said  river  flow  as  they  were  accustomed  to  flow  in 
front  of  or  through  their  l^nds.  See  Wisconsin  Rvoer  Imp,  Co. 
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V.  Lyons^  30  Wis.,  61-65;  Cohnv.Wausau  Bomn  Co.^  supra; 
Stevens  Point  Boom  Co.  v.  Beillyy  46  Wis.,  237.  In  the  cases 
last  cited,  the  rights  of  a  riparian  owner  upon  a  navigable 
stream,  and  the  power  of  the  state  to  restrict,  limit  or  take 
away  such  rights,  were  fully  discussed;  and  this  court,  after 
mature  deliberation,  came  to  the  conclusion  that  these  rights 
are  the  subject  of  legislative  control  without  making  compen- 
sation, where  they  are  taken  for  the  purpose  of  improving  the 
navigation  of  such  stream. 

In  the  case  of*  Cohii  v.  Wausau  Boom  Co,,,  supt^Uj  the 
plaintiff  brought  an  action  to  enjoin  the  defendant  company 
from  completing  its  works  as  authorized  by  its  charter,  upon 
the  ground  thatiie  was  a  riparian  owner  of  land  upon  such 
river,  which  he  had  bought  for  the  purpose  of  building  thereon 
a  saw- mi  11;  that  in  the  natural  flow  of  the  water  in  front  of 
bis  lands  he  could,  by  the  use  of  booms  and  other  appliances, 
stop  the  logs  coming  down  said  river  and  hold  them  for  the 
purpose  of  being  manufactured  in  his  mill;  that  he  was  thd 
owner  of  large  tracts  of  pine  land  above  said  point,  and  that 
by  reason  of  the  structure  already  completed,  and  others  which 
the  defendants  threatened  to  construct  in  the  river  and  in  front 
of  his  land,  the  channel  of  the  river  had  been  shifted  from  its 
natural  place,  the  current  in  front  thereof  greatly  increased, 
and  the  water  made  to  flow  with  great  velocity,  so  as  to  form 
the  main  channel  of  the  river;  and  that  by  reason  thereof  the 
approach  to  the  plaintiff's  land  had  been  rendered  inaccessible 
for  logs  and  lumber,  all  connection  with  the  center  of  the 
stream  cut  off,  and  the  fitness  of  the  land  for  booming  and 
mill  purposes  destroyed. 

In  the  opinion  delivered  in  that  case  by  the  late  Chief  Jus- 
tice Ryan,  he  says:  " The  appellant  must  therefore  be  held  to 
be  a  quasi  public  corporation,  an  agent  of  the  state  for  the  im- 
provement of  the  river,  and  its  franchises  granted  for  a  public 
use.  Of  course,  private  property  of  others  could  not  be  in 
any  way  appropriated  or  used  by  the  appellant  in  aid  of  the 
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pablic  purpose  witboot  authority  of  law,  apon  jnst  compenBa- 
tion.  But  the  land  of  the  respondent  is  neither  taken  nor 
used;  the  works  of  the  appellant  neither  touch  it  nor  overflow 
it  The  statutes  under  which  the  appellant  acts  authorize  no 
such  interference  with  the  property  of  others.  They  only  aid 
the  public  use  for  which  the  appellant  is  chartered,  by  restrain- 
ing the  exercise  of  a  private  right  which  the  legislature 
appears  to  have  considered  inconsistent  with  it;  a  ri^ht  which 
the  respondent,  as  other  riparian  owners,  held  only  by  implied 
public  license — as  it  were,  as  tenant  by  sufferance  of  the  state; 
a  right  of  which  the  exercise  might  always  be  prohibited  by 
public  law  in  aid  of  public  use.  The  private  right  is  a  quasi 
intrusion  upon  the  public  right,  tolerated  only  in  private  aid 
of  navigation,  and  gives  way  ex  necessitate  ret  to  public  meas- 
ures in  aid  of  navigation."  The  learned  chief  justice  then 
quotes  the  following  language  from  his  opiqion  delivered  in 
the  case  of  Stevens  Point  Boom  Co.  v.  JSeilly^  46  Wis.,  237: 
*"  ^This  private  right  of  the  riparian  owner  is  subordinate  to 
the  public  use  of  a  navigable  river,  and  is  always  exercised  at 
peril  of  obstructing  navigation.  This  subjection  of  the  private 
right  to  the  public  use  may  sometimes  impair  the  private  right 
or  defeat  it  altogether.  But  the  public  right  must  always 
prevail  over  the  private  exercise  of  the  private  right.'  As 
against  the  riparian  owners,  within  the  limits  specified  in  the 
statute,  the  state  has  only  resumed  its  own.  Otlierwise,  the 
title,  possession  and  use  of  the  respondent's  land  remain 
intact.  If  the  public  action  lessen  its  value,  it  is  literally 
damnum  absque  injuria,^^ 

It  will  be  seen,  from  a  consideration  of  all  the  facts  in  tliut 
case,  that  this  court  also  held  that,  under  authority  from  the 
state  for  the  purpose  of  aiding  navigation,  the  corporation  had 
the  right  to  keep  and  maintain  in  the  river  opposite  to  the 
riparian  owner's  laud,  and  between  the  thread  of  the  stream 
and  the  land  of  such  owner,  permanent  fixtures  driven  into  or 
resting  upon  the  soil  under  the  navigable  waters  of  tlie  river. 
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without  making  any  compensation  therefor.  These  opinions 
of  this  court  seem  to  have  adopted  the  doctrine  of  the  cases 
above  cited  from  the  conrts  of  other  states  and  of  the  United 
States  as  to  the  power  of  the  state  to  control  'the  waters  of  all 
navigable  rivers  or  other  waters  of  the  state,  whenever  such 
control  is  exercised  in  the  interest  of  navigation.  The  action  of 
the  legislature  upon  this  question  of  closing  sloughs  would 
seem  to  indicate  that  such  was  also  the  view  of  the  case  taken 
by  that  department  of  the  government;  for  in  chapter  399, 
Laws  of  1876,  in  defining  the  powers  of  improvement  com- 
panies, and  authorizing  them  to  close  up  sloughs,  among  other 
things,  in  aid  of  navigation,  it  is  expressly  provided  that  no 
such  company  shall  close  any  sloughs  unless  they  own  the 
entire  shore  on  both  sides  thereof,  or  have  the  written  consent 
of  the  owners  thereof;  and  this  same  provision  is  reenacted  in 
section  1777,  R  S.  1878.  It  would  seem  that  the  legislature 
must  have  supposed  they  had  the  power  to  grant  the  fight  to 
close  such  sloughs  without  the  consent  of  the  owners  of  the 
shores;  otherwise  it  would  have  been  unnecessary  to  declare 
that  it  should  not  be  done  except  with  their  consent. 

The  view  entertained  by  this  court  in  the  cases  above  cited 
and  in  this  case  are  not  in  conflict  with  the  cases  of  Pum- 
pellyv.  Qreen  Bay  Co.y  13  "Wall.,  166,  2i,iii,Arimond  v.  Canal 
Co.y  31  Wis.,  316.  In  those  cases  the  question  was  not  as  to 
the  power  of  the  state  to  interfere  with  or  control  the  waters 
of  navigable  streams  within  their  channels,  but  whether  it 
had  the  right  to  force  such  waters  out  of  their  channels  and 
flood  the  lands  of  the  citizen  without  compensation.  The  dis- 
tinction between  these  cases  and  cases  like  Coh7i  v.  Wausavr 
Boom  Co.y  8upra,  and  the  case  at  bar,  are  commented  upon 
by  the  courts  in  the  opinions  delivered  therein. 

The  case  of  Delaplaine  v.  Railway  Co,^  42  Wis.,  230,  differs 
from  the  case  at  bar  and  Cohn  v.  Wa^isau  Boom  Co,  in  the 
fact  that  the  obstmotion  placed  in  the  navigable  waters  in  that 
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case  in  front  of  the  plaintifiTs  land  was  not  placed  there  in  aid  of 
navigation  or  for  the  improvement  of  the  navigation,  bnt  for 
an  entirely  different  pnrpose;  and  the  doctrine  laid  down  in 
that  case  mnst  be  restricted  in  its  application  to  cases  resting 
npon  the  same  class  of  facts,  and  cannot  be  extended  to  a  case 
where  the  state  places  obstructions  in  the  navigable  waters  of 
the  state  for  the  purpose  of  improving  the  navigabilitj  of  the 
stream.  If  it  be  thought  that  the  powers  granted  to  the 
plaintiflE  corporation  in  this  case  were  improvidently  granted, 
and  that  some  limit  should  have  been  placed  on  its  right  to 
close  up  navigable  waters  or  interfere  with  the  riparian  rights 
of  owners  on  the  navigable  waters  so  closed  up,  the  legislature 
is  the  tribunal  to  which  application  should  be  made  to  remedy 
such  evil;  and  so,  if  the  corporation  has  so  made  its  improve- 
ments that  they  are  inadequate  to  furnish  the  facilities  to  nav- 
igation on  the  river  which  the  increased  business  on  the  same 
demands,  the  legislature  is  competent  to  give  the  proper  relief 
in  that  direction.  If  the  feorporation  has,  by  the  way  in  which 
its  improvements  have  been  made  and  are  maintained,  acted 
unreasonably  or  unnecessarily,  so  as  to  obstruct  navigation 
instead  of  improving  it,  the  remedy  should  be  by  a  proper 
action  to  forfeit  the  franchises  of  the  corporation;  or,  if  the 
defendants  have  suffered  any  injury  from  the  obstruction  to 
navigation,  they  have  a  remedy  by  an  action  at  law;  but  they 
ought  not  to  be  permitted  to  abate  without  action  the  works 
of  the  plaintiff  as  a  private  nuisance. 

We  see  no  reason  why  the  defendants  may  not,  for  their 
own  purposes,  maintain  sof ting  and  rafting  works  in  the  Black 
river  opposite  to  their  lands  so  that  they  do  not  interfere  in  any 
way  with  the  works  of  the  plaintiff;  or  why  they  may  not  ex- 
cavate in  front  of  their  lands  in  Rice  lake  for  the  purpose  of 
aiding  in  rafting  logs,  or  for  any  other  lawful  purpose,  if  they 
do  not  interfere  with  the  works  of  the  plaintiff;  and  except  as 
to  these  matters  we  are  of  the  opinion  that  the  court  should 
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have  granted  the  relief  demanded  by  the  plaintiff  in  the 
complaint 

By  the  Court. —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  with  directions  to  that  court 
to  render  judgment  in  accordance  with  this  opinion. 

A  motion  for  a  rehearing  was  denied  May  10,  1882. 


Sabotta  vs.  The  St.  Paul  Fibb  &  Mabinb  Insubanob 

COMFANY. 
Fehrttaty  14^  May  10,  1882. 

Court  and  Jury.    CI- 2)  When  court  may  properly  direct  a  verdict  for  the 

plaintiff. 
pRAcncB  IN  SxTPREMB  CouRT.    (3)  Remitting  to  court  beloui^  the  record 

on  appealy  for  correction, 

1.  The  coart  should  not  direct  a  Terdict  for  the  plaintiff,  unless  the  evidence 

for  the  defendant,  considering  it  as  undispnted,  and  driving  to  it  the  most 
favorable  construction  in  defendant's  favor  that  it  will  legitimately 
bear,  including  all  reasonable  inferences  from  it,  is  insuflBcient  to  justify 
a  verdict  in  defendant's  favor. 

2.  The  written  application  for  the  fire-insurance  policy  here  sued  upon,  con- 

tained covenants  that  the  answers  therein  were  true  and  were  warran- 
ties on  the  part  of  the  assured,  and  the  policy  purported  to  be  issued 
partly  in  consideration  of  such  warranties,  and  was  conditioned  to  be 
void  if  the  assured  had  made  any  false  representations  or  concealments 
material  to  the  risk,  or  if  he  should  assign  the  policy.  There  was  evi- 
dence tending  to  show  that  the  assured,  in  his  application,  falsely  repre- 
sented the  incumbrances  at  much  less  Uian  tbeir*real  amount,  and  that 
he  had  assi$?ned  the  policy  before  the  loss.  Held,  that  it  was  error  to 
direct  a  venlict  in  his  favor. 

3.  While  it  may  be  competent  for  this  court,  in  a  proper  case,  to  remit  to  the 

court  below  the  record  on  appeal,  for  a  correction  of  the  bill  of  excep- 
tions, even  after  the  cause  has  been  decided  (AUerdingv.  Cross,  15 
Wis.,  530),  yet  it  refuses  to  do  so  in  this  case,  on  the  ground  that  the 
failure  to  have  the  desired  correction  made  before  the  cause  was  argued 
I  and  submitted  upon  the  merits,  is  not  a  case  of  excusable  neglect. 


Digitized  by  VjOOQ IC 


688  SUPREME  COURT  OF  WISCONSIN, 

Sabobta  vs.  The  St.  Paul  Fire  &  Marine  Ins.  Co. 

APPEAL  from  the  Circuit  Court  for  Trempealeau  County. 

Action  on  a  fire-insurance  policy.  The  case  is  thus  stated 
by  Mr.  Justice  Cassoday: 

The  plaintiffs  application  for  the  policy  upon  which  this 
suit  is  brought,  contained  the  following  questions  and  answers: 
^^  Question  14.  What  title  has  applicant  to  these  premises? 
Answer.  Fee-simple  title.  Q,  15.  How  many  acres  of  land 
do  you  own?  A.  One  hundred  and  twenty  acres.  Q.  17.  Is 
your  property  incumbered?  By  and  to  what  amount?  A-  Yes-; 
$400."  It  also  contained  a  covenant  and  agreement  that  all 
the  foregoing  written  answers  to  the  several  questions  therein 
were  true  and  correct  in  every  particular,  and  warranties  on 
the  part  of  the  assured,  and  that  the  same  might  be  referred 
to  in  the  policy  as  a  part  thereof,  and  the  basis  upon  which  the 
policy  might •  be  issued.  The  policy  was  issued  January  6, 
1879,  against  loss  by  fire  and  lightning,  and  recites  that  it  was 
issued  in  part  consideration  of  the  warranties  contained  in  the 
application,  and  that  if  the  assured  made  any  false  or  erroneous 
representations  or  concealments  material  to  the  risk,  or  assigned 
the  policy  without  the  consent  of  the  company  indorsed  thereon, 
then  in  every  such  case  the  policy  should  be  void.  The  prop- 
erty was  destroyed  December  31,  1879.  On  the  trial,  at  the 
close  of  the  plaintiffs  testimony,  the  defendant  moved  for  a 
nonsuit  on  the  ground  that  it  appeared  from  the  plaintiffs  own 
showing  that  he  had  assigned  the  policy.  Tlie  motion  was 
denied.  By  stipulation,  all  rebutting  testimony  in  regard 
to  the  plaintiffs  acquiring  title  to  the  land  in  question  was 
omitted  from  the  bill  of  exceptions,  and  no  point  was  to  be 
raised  upon  this  appeal  in  regard  to  the  title  of  the  premises 
in  question. 

At  the  close  of  all  the  testimony  the  defendant's  counsel 
moved  the  court  for  a  nonsuit,  on  the  grounds:  (1)  That  the 
testimony  shows  conclusively  that  the  plaintiff  is  not  the  only 
party  in  interest.  (2)  That  the  undisputed  testimony  shows  a 
breach  of  the  warranty  in  relation  to  incumbrances.    (3)  Tim: 
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under  the  testimony  it  shonld  not  be  submitted  to  the 
jnry  to  saj  whether  there  was  a  mistake  in  the  applica- 
tion in  relation  to  incambrances.  (4)  That  the  policy  is  void 
by  reason  of  the  assignment,  and  the  plaintiff  cannot  recover. 
Thereupon  the  court  remarked:  "In  the  situation  of  the  evi- 
dence, I  do  not  think  the  court  should  take  the  case  from  the 
jury.  If  counsel  agree  on  the  value,  the  verdict  may  be  taken 
for  the  plaintiff,  subject  to  the  opinion  of  the  court  on  thel 
questions  of  law,  or  the  case  may  go  to  the  jury  with  instruc- 
tions, at  the  defendant's  option."  The  bill  of  exceptions 
states  that,  after  excepting  to  this  ruling,  the  defendant's  coun- 
sel said:  *^We  agree  on  the  value  of  the  property,  counting 
the  house  at  $550,  and  personal  property  at  $300,  making 
$850.  We  desire  the  court  to  instruct  the  jury  that  the 
plaintiffs  right  of  recovery  is  only  three-fourths  under  the 
contract;  that  is,  three-fourths  of  the  real  estate."  Thereupon 
the  court  said:  "I  think  the  statutes  Ux  the  measure  of  dam- 
ages. I  will  instruct  the  jury  to  find  a  verdict  for  the  plaint- 
iff for  the  full  amount  bj6  agreed  upon,  subject  to  the  opinion 
of  the  court  on  the  questions  of  law."  The  bill  of  exceptions 
states  that  the  defendant  excepted  to  that  portion  of  the 
charge  which  directed  the  jury  to  find  a  verdict  for  the  full 
value  of  the  real  estate  acT  agreed  upon. 

There  was  a  verdict  in  plaintiff's  favor  for  $850;  a  new  trial 
was  refused;  and  defendant  appealed  from  a  judgment  on 
the  verdict. 

The  cause  was  submitted  for  the  appellant  on  the  brief  of 
J,  W.  Lusk. 

For  the  respondent  there  was  a  brief  by  M.  Mulligcm^  his 
attorney,  with  Olin  <b  Orinde^  of  counsel,  and  oral  argument 
by  Mr.  Olin. 

The  following  opinion  was  filed  March  14,  1882: 

Oabsodat,  J.    The  verdict  having  been  directed  for  the 
plaintiff,  the  judgment  entered  thereon  can  only  be  sustained 
VOL.LIV— 44 
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on  the  theory  that  the  evidence  in  behalf  of  the  defendant, 
had  it  remained  undisputed,  and  giving  to  it  the  most  favora- 
ble construction  it  will  legitimately  bear,  and  deeming  every- 
thing as  fully  proved  which  such  evidence  tends  to  prove* 
including  all  reasonable  inferences  from  it,  is  insufficient  to 
justify  a  verdict  in  favor  of  the  defendant.  Lawrence  Uni- 
versity V.  Smithy  32  "Wis.,  592,  and  other  cases  cited  in  Spens- 
ley  V.  Lancashire  Ins,  Co.^  antCy  p.  433.  Is  there  any  evidence, 
when  so  construed,  tending  to  prove,  (1)  that  the  plaintiff,  at 
the  time  of  applying  for  the  insurance,  misrepresented  as  to 
the  amount  of  incumbrances  on  the  premises;  and  (2)  that 
the  plaintiff  assigned  the  policy} 

It  appears  from  the  undisputed  evidence  that  on  the  21st 
of  October,  1872,  Smith,  owning  126  acres  of  land,  mort- 
gaged the  whole  for  $690  to  Allen,  who  assigned  the  mortgage 
to  George  Moser,  June  21,  1875.  The  plaintiff,  having  pur- 
chased of  Smith  80  of  said  126  acres,  mortgaged  the  same  to 
Moser,  May  19,  1876,  for  $400;  and  the  evidence  tends  very 
strongly,  if  not  conclusively,  to  show  that  Moser,  at  the  time 
of  taking  that  mortgage,  and  in  consideration  therefor,  agreed 
to  release  the  80  acres  from  the  $690  mortgage  which  he  then 
held.  January  2,  1877,  the  plaintiff  gave  to  Moser  another 
mortgage  on  the  80  for  $400  more.-  April  26,  1879,  Moser 
began  to  foreclose  the  $690  mortgage  by  advertising  the  whole 
126  acres  for  sale  to  satisfy  the  balance  of  $290  due  thereon, 
after  deducting  the  first  $400  mortgage;  and  26  acres  were 
sold  in  satisfaction  thereof,  together  with  interest  and  costs, 
June  9,  1879;  and  thereupon  the  80  acres  were  released  from 
that  mortgage.  The  plaintiff  admits  that  he  signed  the  writ- 
ten application  for  insurance,  which  stated  that  there  was  but 
$400  incumbrances  on  the  premises;  and  he  also  admits  that 
there  were  at  the  time  two  mortgages,  of  that  amount  each,  on 
the  premises,  making  $800.  The  plaintiff  also  admits  that 
Jane  9,  1879,  he  signed  the  blank  assignment  on  the  back  of 
the  policy,  and  gave  the  same  so  signed  to  the  attorney  of  the 
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owner  of  the  two  $400  mortgages,  at  his  request,  and  who 
at  the  time  held  the  mortgages;  he  also  admits  that  he  sub- 
scribed and  swore  to  the  affidavit  of  January  13,  1880,  and 
that  the  statements  therein  contained  were  correct..  These 
admissions,  the  contents  of  these  several  papers  so  signed 
by  the  plaintiff,  the  undisputed  facts  in  the  case,  and  the 
nature  and  character  of  the  other  evidence  given  upon  the 
trial,  leave  no  doubt  in  our  minds  but  that,  under  the  rule 
stated,  there  was  evidence  tending  to  prove  that,  at  the  time 
of  applying  for  the  insurance,  the  plaintiff  misrepresented 
as  to  the  amount  of  incumbrances  upon  the  premises,  and 
also  evidence  tending  to  prove  that  the  plaintiff  made  an  abso^ 
lute  assignment  of  the  policy.  Whether  he  did  either  of  those 
things  or  not,  was  therefore,  in  our  opinion,  a  question  of  fact 
for  the  jury;  and  hence  it  was  error  to  direct  a  verdict  for  the 
plaintiff. 

JBy  the  Court. —  The  judgment  of  the  circuit  court  is  xe^ 
versed,  and  the  cause  is  remanded  for  a  new  trial. 

The  respondent  moved  for  a  rehearing,  and  obtained  an 
order  on  the  appellant  to  show  cause  why  the  record  should 
not  be  remitted  to  the  circuit  court  for  the  purpose. of  having 
the  bill  of  exceptions  corrected.  The  following  opinion  was 
filed  May  10,  1883: 

Per  Ctjbiam.  This  is  an  order  to  show  cause  why  the  record 
should  not  be  remitted  to  the  court  below  for  the  purpose  of 
having  the  bill  of  exceptions  corrected  in  certain  respects. 
The  cause  has  been  argued,  submitted,  and  decided.  The 
object  of  remitting  the  record  is  to  have  stricken  from  the  bill 
an  exception  which  appears  to  have  been  taken  by  the  appel- 
lant to  the  ruling  of  the  court  directing  a  verdict  for  the 
plaintiff.  This  court  held  the  exception  taken  to  such  direc- 
tion good,  and  reversed  the  judgment  on  that  ground.  It  may 
be  competent  for  this  court  in  a  proper  case  to  remit  the 
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record  for  a  correction  of  the  bill  of  exceptions,  e^en  after  the 
canse  has  been  decided.  Thi«  seems  to  ha^e  been  done  in 
Allerding  v.  Cross^  15  Wis.,  630.  Bnt  certainly  a  plain  case 
of  excusable  neglect  should  be  presented  to  jnstify  such  a 
practice.  We  are  all  clearlj  of  the  opinion  that  the  record 
ought  not  to  be  remitted  in  this  case.  It  is  claimed  that  the 
bill  of  exceptions  which  was  before  the  court  does  not  contain 
certain  amendments  which  were  agreed  upon  bj  counsel  as 
being  correct  It  seems  to  ns,  if  this  was  so,  that  the  respond- 
ent's attorneys  were  guilty  of  laches  in  failing  to  discover  the 
mistake  in  the  bill  of  exceptions  before  the  cause  was  called 
for  argument  They  certainly  had  ample  time  and  opportu- 
nity to  examine  the  original  bill  on  file  and  read  the  printed 
case  before  the  cause  was  argued,  and  should  have  discovered 
the  mistake  in  the  bill,  if  one  there  were.  Under  the  circum- 
stances we  do  not  think  we  should  be  warranted  in  remitting 
the  record  for  any  correction  therein. 
By  the  Court. — The  order  to  show  cause  must  be  discharged. 

The  motion  for  a  rehearing  was  then  denied. 
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ABATEMENT  OP  ACTION. 

The  original  plaintiff  haidng  died  nnce  the  trial,  and  the  judgment  being 
teamed,  so  much  of  the  action  as  seeks  a  recovery  for  ininxf  to  his  per- 
son, has  abated;  while  so  mach  thereof  as  is  for  injnry  to  property,  and 
nrobably  so  much  as  is  for  expenses  of  medical  attendance,  etc.,  survives. 
R.  S.,  sec  4253;  Meese  v.  Fond  du  Lae,  48  Wis.,  323.  BandaU  et  al. 
ExWa,  ©.  ^.  W,  Telegraph  Co.,  140 

ACCODNTINO. 

See  Chattel  Mobtgagb,  1,  2,  4,  6»  7.    Tknavts  ih  Commoh,  4. 

ACKK OWLBIMICKHT  OF  DbBD. 

See  Dbbo,  1,  2.    Makeibd  Womav,  1.    MoBTeAOB,  fi. 

ACTION. 
lA.)  Cause  of  Adim, 
See  Agency.    Chattel  Mortoaob,  2-6.    Contracts,  1, 4.    Counter- 
claim.    Counties.  1.    Criminal  Law,  etc.,  2.    Demand.   Divorce, 
1.  Flowaokof  Land,  1.  Foreclosure  op  Mortoaob,  11.  Fraud- 
ulent CONYETANCE.     GARNISHMENT,   2.     HlOHWATS.      InSUBANCB, 

etc.,  3-5.  Landlord  and  Tenant.  Married  Woman,  2.  Navi- 
OABLE  River,  1,  4.  Novation  op  Contract.  Pleading,  2, 7  (2), 
8,  12,  13.  Paupers.  Railroads,  1-4,  6,  9.  Repormatiok  of 
Deed,  1.  Reformation  of  Lease.  Rescission  of  Contract,  1. 
Sale  of  Chattels,  1.  Slander,  1,  2.  Tenants  in  Common,  2A. 
Trespass. 

(B.)  By  frkam  to  be  brought. 
Bee  Contracts,  4  (3).    Landlord  and  Tbnabt,  1.    Tbbvam. 

<Cj)  Civil  or  Criminal  ? 
See  Criminal  Law,  etc.,  1. 

(D-)  Tort  or  C<mi9*aa  f 
See  Damages,  1. 

(E.)  Various  Actions  and  Proceedings, 
Against  a  County. 
ror  office  rent  paid  by  county  judge,  7L 
For  balance  of  salary  of  county  treasurer,  291. 
To  cancel  tax  certificates,  578,  580. 
Against  a  City, 
By  coonty,  for  unpaid  special  assessment  credited  and  duuged  hoA  to 
city,  415. 

Againttt  a  Town. 
By  another  town,  for  relief  furnished  to  pauper,  499. 
By  {MTivate  person  for  relief  furnished  to  pauper^  645. 
For  iigury  trom  defective  highway,  528. 
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Against  Regents  of  State  UnivereUy. 
To  compel  admission  of  complainant,  as  a  siadent,  into  the  oniveraity, 

Against  a  Pvbhe  Officer, 

Against  the  state  superintendent  [of  imblic  instracttonl.  Certiorari  to 
review  his  proceedings  in  respect  to  the  division  of  a  school  district,  150. 

Against  the  secretaiy  oL  state.  Mandamus  to  compel  the  issne  of  a  cer- 
tain warrant  to  the  relator  as  a  state  senator,  318. 

Against  a  sheriflp;  to  recover  possession  of  chattels.  306. 

Against  a  sheriff;  proceeding  by  habeas  corpus^  808. 

A^iMnst  a  Railroad  Compam. 
For  a  trespass. to  land,  13o. 

For  ii^arieiB  to  the  person  of  employee,  from  negligence,  228,  257. 
For  injuries  to  the  person,  from  wrongful  ejectment  of  passenger  from 

train,  234. 
For  injuries  to  the  person,  from  'negligently  setting  passengers  off  at 

wrong  place,  342. 
For  other  iiguries  to  the  person,  from  negligence,  610. 
For  iiyuries  to  horses,  from  neglect  to  fence,  543. 

Against  an  Insurance  Company, 
On  fire-insurance  policy,  72,  364,  522,  687. 
On  poliqr  of  insurance  against  &re  and  lightning^  433. 

Afiainst  a  Bank, 
For  an  accountbg,  and  redemption  of  securities  and  other  chattels,  38. 

Against  other.  Private  Corporations, 
Tor  flo wage  of  land,  lCi7. 

For  iigury  to  the  person,  from  negligence,  140,  208b 
For  a  conversion,  300. 

.  For  breach*  of  contract  to  deliver  lumber,  619. 
'    For  an  ixvjunction,  659. 
Against  an  Administrator  or  Executor, 
-  Garnishment,  2d5. 
For  construction  of  will,  452. 
To  foreclose  mortgage,  636. 
By  the  SUUe, 
Qui  tarn  action,  to  recover  penally  for  neglect  of  official  dui^r,  86. 
Certiorari  to  review  proceedings  of  state  superintendent  in  regard  to 

division  of  a  school  district,  150. 
Mandamus  to  compel  regents  of  state  university  to  admit  the  relator, 

as  a  student,  to  the  university,  159. 
Mcmdamm  to  compel  the  secretary  of  state  to  issue  a  certain  warrant  to 

the  relator,  318. 
Prosecution  of  banker  for  receiving  moneys,  on  deposit,  etc.,  with  knowl- 
edge of  his  insolvency,  348,^ 

By  a  County, 
Against  a  dty,  for  amount  of  unpaid  special  assessment,  credited  and 
charged  back  to  city,  415. 

^  This  was  in  fact  a  proceeding  by  habeas  corpus  directed  to  a  sheriff^  to  try 
the  lawfulness  of  the  petitioner  a  imprisonment  It  is,  however,  entitled,  on 
the  calendar  of  this  court.  Baker  v.  The  State,  and  that  title  has  been  retainetl 
in  the  report  of  the  case.  That  title  would  be  appropiiate  to  a  writ  of  error  in 
the  case  of  The  State  v.  Baker ^  in  which  case  the  wairantof  commitment  hens 
reviewed  was  issued.— Rep. 
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ByaT<non, 

Against  another  town,  for  relief  famished  to  a  pauper,  489. 
Bym  Village, 

To  recover  penalty  for  riolation  of  a  liqnor  ordinance,  487. 

By  a  PubUc  Officer. 

By  clerk  of  circuit  court,  on  bond  of  general  assignee,  387. 
By  Private  Corporation. 

For  breach  of  contract,  202. 

On  contract  of  guaranty,  425. 

Garnishment,  295. 

To  enforce  a  lien  on  logs,  for  tolls,  Sid. 

For  an  injunction,  650. 
By  Administrator  or  Executor. 

For  the  construction  of  a  will,  23. 

For  injury  te  the  pei-son  of  decedent,  from  negligence,  140,  2S7« 
Actions  arranged  according  to  their  subject  matter. 

On  bond  of  general  assignee  for  creditors,  887. 

On  policy  of  insurance  agamst  tire,  etc,  72,  364,  433,  522,  687. 

On  covenant  for  maintenance,  554. 

On  promissory  note,  193,  248,  491,  498,  544 

On  contract  of  guaranty,  425.  . 

On  written  contract  to  erect  boiler,  machinery,  etc,  202. 

On  written  contract  for  building  bouse,  for  balance,  242. 

On  written  contract  to  deliver  lumber,  619. 

On  oral  contract  to  pay  money,  187. 

For  price  of  goods  sold,  ^281,  258,  889,  525.     . 

For  commission  on  sale  of  house,  404. 

For  salary  of  county  treasurer,  291. 

For  amount  of  unpaid  special  assessment  credited  by  county  to  ci^,  and 
charged  back,  415. 

Against  county,  for  rent  of  office  paid  by  county  judge,  71. 

Against  town,  for  relief  furnished  pauper,  499,  645. 

For  flowage  of  land,  107,  133. 

For  a  trespass  to  land,  99,  114,  136,  181,  473,  630. 

For  a  conversion  of  chattels,  300,  689,  604. 

For  falbe  representations  in  sale  of  securities,  391. 

For  injuries  to  personal  property,  from  negligence,  548. 

For  injury  to  the  person,  from  defective  highway,  528. 

For  imury  to  the  person  of  passenger,  by  unlawful  ejection  from  train, 
234. 

For  iqjurv  to  the  person  from  negligence,  140,  208,  226,  253,  342,  610. 

For  slander,  90. 

For  libel,  220. 

To  recover  possession  of  real  property,  66,  405,  459,  503. 

To  recover  possession  of  personal  property,  306. 

Mandamus  to  compel  admission  ot  student  to  university,  159. 

Mandamus  to  compel  issue  of  warrant  to  state  senator,  318. 

Habeas  corpus  cum  causa,  368. 

Garnishment,  49,  295,  565,  583,  599. 

Certiorari  to  state  superintendent,  150. 

Proceeding  to  disbar  attorney,  379. 

For  a  divorce,  422, 642. 

For  the  construction  of  a  will,  28,  452. 

For  an  accounting  and  redemption,  38. 

To  enforce  lien  on  logs,  for  tolls,  313. 

To  prevent  doud  upon  title,  by  cancelling  tax  certificates,  578,  580. 
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To  rescind  sale  and  reooyer  moaeyB  paid,  385. 
'    To  set  aside  a  oonyevanoe,  for  fraad,  652. 
For  reformatioQ  of  deed,  172,  311. 
To  have  deed  declared  a  mortgage,  and  to  foredose,  551. 
For  foreclosure  of  mortgage,  etc.,  102,  214,  573,  591,  636. 
For  an  iDJanction,  131,  659. 
To  recover  penalty  for  neglect  of  official  duty,  86. 
To  recover  penalty  for  violation  of  village  ordinance  relating  to  sale  of 

liquors,  487. 
Prosecution  of  banker  for  receiving  deposits,  etc.,  with  knowledge  of  his 

insolvency,  368. 

ADVERSE  POSSESSION. 

See  Dedication,  3.     Fraud,  4.     Landlord  and  Tenant,  2.    Tax 

Deed,  4. 

No  adverse  possession  of  land  is  operative  against  the  government  Knighi 
V,  Lecuyt  ^^ 

Affidaytt  in  Attachment. 
See  Attachment  2. 

AGENCY. 

See  Demand,  1.    Evidence,  2.    Payment,  2.    Ratification. 

In  an  action  for  the  purchase  price  of  hav  delivered  by  plaintiff  to  one  M.. 

glaintiffs  evidence  tended  to  show  that  the  hay  was  purchased  by  df>- 
mdant,  and  that  the  latter  did  not  disclose  the  fetct  that  he  was  acting 
as  agent  for  another;  and  defendant's  evidence  tended  to  show  that  he 
acted  merely  as  bearer  of  messages  to  plaintiff  from  M.  or  S.  or  one  of 
them,  concerning  the  purchase,  and  that  his  relation  to  the  transaction 
was  fully  disclosed  to  plaintiff.  Held,  that  it  was  error  to  instruct  the 
-  jury  that  *'  if  defendant  gave  plaintiff  a  right  to  understand  that  h^ 
(defendant)  was  making  himse^  responsioh  for  the  hav,  and  that 
plaintiff  might  look  to  him  for  the  pav,*'  then  he  was  liable;  the  only 
question  under  the  evidence  beinff  whether  defendant  purchased  the 
hay,  without  disclosing  his  principal.     West  v.  WelU^  525 

^LC/TERATION  OP  RsOORD. 

See  Evidence,  10, 11. 

AMENDMENT  OP  PLEADING. 
See  DiYORCB,  1.    Pleading,  4-6. 

1.  The  granting  or  refusing  of  leave  to  amend  an  answer  after  verdict  is 

much  in  the  discretion  of  the  court;  and  where  the  question  of  fact 
sought  to  be  raised  by  an  amendment  has  been  virtually  determined 
against  the  defendant  by  special  verdict,  there  is  no  error  in  refusing 
leave  to  amend.    AuU  v.  FT.  dt  W,  Manufg  Co,,  ^  300 

2.  Plaintiff  sued  to  recover  an  undivided  third  part  of  certain  premises,  by 

right  of  dower.  The  answer  alleged  that  parcels rp  and  y  of  the  prem- 
ises had  been  setoff  U>  plaintiff  as  her  dower.  After  the  evidence  was 
closed,  defendant  was  permitted  to  amend  so  as  to  allege  that  only  par- 
cel X  had  been  set  off  as  dower,  and  parcel  y  as  homestead  (plaintiff  *s 
homestead  right  being  lost  by  remarriage);  and  plaintiff  was  also  al- 
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.  lowed  to'  amend  her  complaint  bo  as  to  claim  a  life  estate  in  the  whole  of 
parcel  x  and  y,  instead  of  in  an  undivided  third  of  the  whole  premises. 
Held,  that  there  was  no  error  in  allowing  the  amendment  to  the  answer, 
and  that,  after  such  amendment,  defendant  was  not  bound  hy  the 
admission  in  the  original  answer.    Durhee  v.  FelUm,  imp,,  405 

AMBKDlfENT  OF  StATB  CON8TITUTIOW. 

See  CoKsTiruTiONAL  Law. 

Answbr. 
See  Demand,  2.    Fobbclosubb  of  Mortqagb,  U,  12.    GABHismiBKT, 
3.    Libel,  1.    Limitation  of  Actions,  2. 


APPEAL. 

See  Criminal  Law,  etc.,  !• 

(A.)  To  Supreme  Court, 
See  CoBTs,  1.    Practicb,  1. 

1.  On  appeal  from  an  order  dismissing  an  attachment  npon  trial  by  the 

cdurt  of  the  traverse  of  the  affidavit,  this  court  reviews  the  evidence, 
and  therefore  disregards  exceptions  to  the  admission  of  evidence.  Riee 
V.  Jerenson,  248 

2.  While  it  may  be  competent  for  this  court,  in  a  proper  case,  to  remit  to  the 

court  below  the  record  on  appeal,  for  a  correction  of  the  bill  of  excep- 
tions, even  after  the  cause  has  been  decided  (Allerdmg  v.  Cross^  15 
Wis.,  530),  yet  it  refuses  to  do  so  in  this  case,  on  the  gi-ound  that  the 
failure  to  have  the  desired  correction  made  before  the  cause  was  argued 
and  submitted  upon  the  merits,  is  not  a  case  of  excusable  neglect. 
Sabotta  V,  St.  Paul  F,  dt  M.  Ins.  Co.,  687 

(B.)  From  Municipal  Court. 
See  Municipal  Court  of  Dans  County. 

(Cj)  From  Justiee*8  Court. 
See  Municipal  Court  of  Dane  County. 

On  appeal  from  justice^s  court  in  a  case  where,  by  the  statute  (sec.  8767, 
R.  ».),  the  cause  is  required  to  be  **  heard  on  the  original  papers  and 
the  return  of  the  justice  containing  all  the  material  evidence,*'  etc,  the 
oourt  cannot  take  authority,  from  a  stipulation  of  the  parties,  to  try  the 
cause  de  novo  as  if  originally  brought  in  that  court;  and  a  judgment 
rendered  upon  such  a  trial  is  held,  upon  appeal,  void  for  want  of 
junsdiction.    Bullard  v.  Kuhl,  544 

Appkalablb  Order. 
See  Attorney- at-Law,  1.    Practicb»  2. 

Application  of  Payments. 
See  Payment,  L 

Arbiter. 
See  Contracts,  2,  8. 

Assessment. 
See  Stay  of  Procekdih cm. 
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ASSIGNMENT,  GENERAL. 
See  Fraxtd,  5. 

1.  A  proyition  in  a  general  assignment  for  the  benefit  of  creditors,  that  the 

assignee  *'  shaJl,  with  all  convenient  diligence,  sell  and  dispose  of  the 
prof)ert7  at  public  or  private  sale,  as  he  may  deem  most  beneficial  to 
the  interests  of  the  creditors  of  [the  assignor],  and  convert  the  same  into 
money,**  does  not  authcMize  the  assignee  to  sell  on  credit,  and  does  not 
invalidate  the  assignment  Hutchinson  r.  Lord,  1  Wis.,  294,  and  Keep 
V,  Sanderson,  2  id.,  42,  distinguished.    Lord  v,  Detendorf,  imp.,      491 

2.  One  member  of  a  firm  may  assign  his  individual  property  so  as  to  prefer 

his  individual  creditors  to  the  creditors  of  the  firm.  Ihid. 

8.  It  is  res  adjudicata  by  the  finding  and  judgment  in  the  action  of  this 
plaintiff  against  the  principal  del^rs,  constituting  the  firm  of  G.  P.  & 
Co.,  that  said  firm  are  liable  to  pay  the  former  indebtedness  of  the  firm 
of  P.,  H.  &  Co.  to  said  plaintiff;  and,  in  this  action  against  the  general 
assignee  of  G.  P.  &  Co.,  plaintiff  mav  impeach  the  validity  of  the  as- 
signment, but  not  on  the  ground  that  he  is  a  creditor  of  the  earlier  firm. 
Rumery  v.  McCulloch,  Garnishee,  etc,,  565 

4.  A  general  assignment  for  the  benefit  of  creditors,  inoperative  as  against 

editors  from  a  defect  in  the  justification  of  the  sureties  on  the  assignee's 
bond  (Smith  v,  McCuUoeh,  42  Wis.,  564),  held  valid  as  between  the  par- 
ties thereto,  to  pass  the  property  to  the  assignee,  in  trust  Ibid, 

5.  One  of  two  partners,  with  the  consent  of  the  other,  may  convey  real  estate 

of  the  firm  by  an  assignment  under  seal,  in  the  name  of  the  firm.    Ibid. 

6.  An  assignment  vrith  defective  justification  of  the  sureties  was  of  partner- 

ship propertv,  executed  by  both  partners;  the  firm  was  insolvent  and 
went  out  of  business ;  and  one  partner  left  the  state  and  went  to  reside 
in  Canada.  Afterwards  the  other  partner,  without  the  knowledge  of 
such  non-resident  executed  in  the  firm  name  a  second  assignment  of  the 
same  property  to  the  same  assignee;  and  this  was  in  all  respects  regu- 
lar, and  was  (like  the  first)  without  preference,  and  was  made  to  correct 
the  defect  in  the  first  There  had  been  no  reconveyance  by  the  assignee, 
and  no  rights  had  intervened.  Held,  that  the  assignment  was  valid  for 
all  purposes.  Ibid. 

'*  AssiONKBNT,**  defined  in  part. 

See  FOBBCLOSUBB  OF  MOBTOAOB,  4. 

ATTACHMENT. 

[1.  The  statute  (ch.  233  of  1880)  allowing  an  attachment  for  a  debt  not  due 
does  not  appear  to  authorize  judgment  in  personam  against  the  debtor 
to  be  rendered  before  the  debt  is  due.]    Rtee  v.  Jerenson,  24S 

2.  While' an  attechment  issues  on  an  affidavit  of  a  proper  person  that  he  has 
good  reason  to  believe  certain  facts,  yet,  on  traverse  oi  the  affidavit  the 
attaching  creditor  has  the  burden  of  showing  those  facts  themselves,  ' 
Lord  V,  Devendoff,  imp.,  491 

ATTORNET-AT-LAW. 

1.  An  order  of  the  dicuit  court  forever  disbarring  an  attomev  and  prohibit- 
ing him  from  practicing  law  in  the  courts  of  this  state,  held  appealable 
under  subd.  2,  sec  8069,  R.  S.,  as  a  final  order  affecting  a  substantial 
right  made  in  a  special  proceeding.    In  re  Ortany  379 


Digiti 


zed  by  Google 


INDEX.  699 


2.  Where  the  proceeding  to  disbar  an  attorney  is  bv  order  to  show  cause,  the 

charges  against  him  should  clearly  appear  in  the  order  itself,  or  in  some 
instrument  appended  thereto  or  (at  lea^t)  on  file;  and  even  when  the 
charges  are  to  be  supported  l^  pleadings  filed  by  such  attorney,  the 
chaises  themselves  should  be  distmctly  specified.  Ibid. 

3.  The  circuit  court  may  properly,  on  Us  own  motion,  require  an  attorney  to 

show  cause  why  he  should  not  be  disbarred,  when  pleadings  filed  by  him 
appear  to  requure  an  investigation  of  that  character.  Ibid, 

Attorney's  Fees. 
See  DiYORCE,  2,  3.    Fobbclosubb  of  Mobtgagb,  13. 

Bankers  and  Brokers. 
See  Criminal  Law,  etc.,  2,  3. 

Bill  of  Exceptions. 
See  Appeal  (A.),  2.    Judghent  (F.),  8.    PsAonoBi  & 

BiLi£  AND  Notes. 
See  CouNTERCLAnc. 

Bona  Fides. 
See  Mortgage,  1. 

Booms. 
See  Flowagb  of  Land,  1. 

BOUNDARIES  OF  LAND.    ^ 

1.  A  deed  described  the  boundaries  of  the  land  thereby  conveyed  as  "  begin- 
ning at  the  N.  W.  comer  '*  of  a  certain  forty;  running  thence  south  a 
certain  distance  to  a  certain  line,  thence  east  along  said  line  twenty 
chains;  thence  north  a  certain  distance  to  a  post;  thence  west  twenty 
chains;  thence  south  to  the  place  of  beginnmg,  containing  a  specified 
number  of  acres.  The  grantor  did  not  own  any  land  west  of  the  west 
line  of  said  forty,  but  did  own  the  land  twenty  chains  in  width  east  of 
said  line,  of  the  north  and  south  length  described  in  the  deed.  A  sur- 
vey of  the  tract  conveyed  was  made  at  the  time  of  the  deed,  which  was 
supposed  by  the  parties  to  be  correct,  and  a  partition  fence  was  built  by 
them  along  what  was  then  supposed  to  be  the  east  line  of  said  tract.  In 
making  such  survey,  the  surveyor  and  the  parties  intended  to  make  the 
N.  W.  comer  of  said  forty  the  starting  pomt.  The  tract  so  described 
and  surveyed  contains  the  exact  amount  of  land  named  in  tJ^e  deed. 
Three  vears  later,  the  grantee  removed  the  fence  several  rods  farther 
east,  claiming  that  to  be  the  trae  eastern  boundarv  of  his  land.  In  an 
action  by  the  grantor  against  him  lor  such  removal  as  a  trespass.  Held: 

(1)  that  the  facts  and  circumstances ubove  stated  were  aamissible  in 
evidence  to  aid  in  construing  the  deed. 

(2)  That  upon  those  facts  it  appears  clearly  to  have  been  the  intention 
of  the  parties  to  convey  and  take  the  amount  of  land  named  from  lands 
belonging  to  the  grantor  lying  wholly  east  of  the  west  line  of  said  forty; 
and  the  boundaries  of  the  tract  conveyed  must  be  determined  by  taking 
the  true  northwest  comer  of  the  saicf  forty  as  the  starting  point,  and 
following  the  calls  of  the  deed,  even  though  the  east  line  as  thus  located 

.    should  lie  tohoUy  east  of  the  post  named  m  the  deed. 

(3)  That  where  there  were  several  surveys  made,  which  purported  to 
start -from  the  northwest  comer  of  the  forty,  and  gave  different  eastern 
boundary  Unes,  it  was  for  the  jury  to  determine  which  was  the  true 
survey  of  that  hne.    Parkinson  v.  McQuaid,  473 
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2.  Where  a  boundanr  line  was  in  dispnte,  the  parties  interested  execated  an 
agreement,  whica  declares  that  tney  '*  hereby  agree  to  al;>ide  by  the  sur- 
vey now  being  made  by  Messrs.  A.,  B.  &  0.  Held^  that  the  agreement 
was  valid,  and,  after  the  same  had  been  pat  in  evidenee,  it  might  f orthor 
be  shown  by  oral  evidence  to  what  line  the  agreement  refers,  that  the 
survey  therein  mentioned  was  made  and  agreed  to  by  all  the  surveyors, 
that  afterwards  the  contracting  parties  all  expressed  themselves  satisfied 
with  the  result,  and  that  one  of  the  parties  to  the  suit  thereupon  gave 
the  other  possession  in  aooordanoe  with  such  survey.  Ibid. 

S.  The  jury  were  instructed  that,  if  they  were  unable  to  say  from  the  proof 
that  there  was  a  greater  reason  for  believing  one  way  than  the  other  as 
to  where  the  line  actually  was,  they  miffht  still  settle  the  rights  of  tiie 
parties,  so  far  as  this  case  was  concerned,  outside  of  the  question  where 
the  line  actually  was.  But  the  context  shows  this  to  have  meant  merely 
that  they  might  find  for  the  defendant  if  they  found  that  plaintiff  con- 
sented to  the  removal  of  the  fence,  and  that,  failing  to  find  such  consent 
and  being  unable  to  determine  fr«)m  the  evidence  where  the  true  line 
was,  they  might  presume  it  to  be  where  the  parties  first  agreed  that  it 
was  when  the  fence  was  built,  and  so  might  nnd  for  the  plaintiff.  Held^ 
no  error.  Ibid. 

Boundaries  of  Towiro. 
See  Towns. 

Bbokbrs  and  Bankebs. 
•  See  Crihinaij  Law,  eto.,  2,  8. 

Burden  of  Proof. 
See  FoRBCLosuRB  OF  MoRTQAOB,  2.    Fraud,  L 


CASES  C1T£D,  Era 


Alexander  v.  Milwaukee, 
Allen  V.  Chippewa  Falls, 
Allerding  v.  Cross,    -  -  - 

Arimond  v.  Canal  Co.,    - 
Att'y  Gen.  v.  R.  R.  Cos..      - 
Austin  V.  Austin, 

Baass  v.  Railway  Co.,     - 

Ballston  Spa  Bank  v.  Marine  Bank, 

Bandlow  v.  Thieme, 

Barber  v.  Eilboum,  -  -  - 

Barden  v.  Smith, 

Barkow  v.  Sanger,    -  -  - 

Barteau  v.  West, 

Bdssett  V.  Hughes,    -  -  - 

Babes  V.  Ableman, 

Baxter  v.  Pavne,       •  -  - 

Beard  v.  Dedolpb, 

Bessex  v.  Railws^  Co., 

Betts  V  F.  L.  &  T.  Co.,  - 

Black  Ri7.  F.  D.  Ass.  v.  Ketchum,  - 

Black  Riv.  Imp.  Co.  v.  Transp.  Co., 

Blair  v.  Railroad  Co., 

Blunt  V.  Walker, 

Bohlman  v.  Railway  Co.,     - 

Boland  v.  Benson, 


16:247,   - 

111,  112 

-  62:430, 

112 

15:530,   - 

.   692 

.  31:316, 

685 

35:425,   - 

.   388 

-  45:523, 

144 

22:372,   - 

98 

-  39:296, 

553 

16:120,   - 

-   576 

-  63:  57, 

636 

16:485,   - 

-   394 

-   7:439,     -  .  • 

437 

47:500,   - 

307,656 

.  23:416, 

100 

43:319,   . 

.   561 

-   13:644, 

570 

1  Pin.:  501,   . 

-   437 

-  29:l::6, 

655 

45:477,   - 

147.275 

-  21:  80, 

144 

54:313,   p 

.   667 

-  64:659, 

816 

20:262,   • 

-   212 

.   11:334, 

170 

40:157,   - 

-   490 

-  50:225, 

888 

Digiti 


zed  by  Google 


INDEX. 


701 


CASRS  CITED,  Etc.— ccmtimiecL 

Bqrden  t.  Gilbert,     - 

13:670,      - 

-      201 

Boecobel  ▼.  Bugbee^ 

.     41:  59, 

-    488,  491 

Boand  v.  Railroad  Co., 

45:574,      - 

-      495 

BrabbitB  v.  Railway  Co., 

.     88:289, 

.    230,  274 

Bracken  v.  Preston,  - 

.     1  Pin.:  297,       - 

-      634 

Brahe  v.  Eldridge, 
Brigbtman  v.  Kimer, 

-     17:184,     •        - 

569 

22:  54,       . 

-      490 

Brooks  V.  Sullivan, 

-     82:444, 

571 

BuflFham  v.  Racine,  - 

26:449,      - 

.      299 

Ballard  v.  Kuhl. 

-     54:644. 

636 

Burlander  v.  Railroad  Co.,  - 

26:   76.      . 

.      490 

Bumham  v.  Fond  da  Tiac, 

-     15:193. 

299 

Cady  V.  Shepard.      - 

12:639,      - 

-      201 

Candee  v.  Telegraph  Co., 

-     84:479. 

352 

Carpenter  V.Tatro,  - 

86:297,      - 

.      655 

CarrolPs  Will,    • 

.     53:228. 

598 

Carter  v.  Dow, 

16:298.      - 

.      875 

Castleman  v.  Grififin,      « 

-     13:535. 

894 

Catlin  V.  Henton,     - 

9:476.       . 

.      596 

Cecil  V.  Barber,  - 

.       8:297, 

546 

Chamberlain  v.  RaibxMul  Co., 

7:425,      . 

.      230 

Chapman  v.  Ingram,     - 

-     80:290, 

627 

Cheney  v.  Cook, 

C.  &  N.  W.  R'y  Co.  ▼.  Ocontoj  - 

7:413,      . 

57 

.     50:193. 

121 

Chinnock  v.  Stevens, 

23:396.      - 

-     546 

Clapp  V.  Preston, 
ClarK  V.  Farrington, 

.     15:543, 

201 

11:306,       . 

.      170 

Clark  ▼.  Janesville, 

10: 135;  13: 414, 

121 

Clemens  v.  Clemens, 

28:637,      - 

-     658 

Clate  V.  Carr,     - 

.     20:532, 

135 

Coad  ▼.  Coad. 

40:392.       - 

.      643 

Cohn  V.  Wansaa  Boom  Co., 

-     47:314,       108,11 

1,682,683,685 

Colby  V.  Franklin,    - 

15:311,       . 

-      438 

Conklin  v.  Hawthorn,    - 

.     29:476. 

678 

Conners  v.  The  State, 

47:523,      - 

98 

Conway  v.  Smith, 

.     13:125. 

564 

Cook  V.  Barrett,       -      .     - 

15:596,      . 

.      561 

Cooper  V.  Railway  Co.,  - 

-     28:668, 

230 

Copp  V.  Ins.  Co., 

51:643,      - 

-      450 

Corbett  v.  Stonemeti,     - 

-     15:170, 

401 

Cotterill  ▼.  Stevens,  - 

10:422,      . 

.      561 

Cotton  V.  Sharpstein,     - 

.     14:226, 

878 

Cottrill  V.  Cramer,    - 

43:242,      - 

95 

Craker  v.  Railway  Co.,  - 

.     86:657, 

i848 

Cross  V.  Upson, 

17:628,      . 

-      684 

Cunningham  v.  Brown, 

.     44:  72. 

174,  202,  402 

Cunningham  v.  Lyness, 

22:245.       - 

-      149 

Daltymple  v.  Milwaukee, 

•     S=^^5' 

.     421, 579 

Damon  v.  Damon,    - 

28:510,      - 

-      424 

Dane  ▼.  Derber,  - 

.     28:216, 

.     179, 180 

Davidson  ▼.  H&ckett, 

49:186,      . 

250,496 

Davis  V.  Banon, 

-     13:227, 

201 

Davis  ▼.  Fulton, 

62:657,      - 

-      588 

Day  T.Elmore,  - 

-      4:190, 

57 

Dayton  V.  Walsh,    - 

47:117,      - 

568,655 

Deeker  ▼.  Trming, 

.     24:610, 

201 

Digiti 


zed  by  Google 


703 


INDEX. 


CASES  CITED,  Btc—ocmtiiiaecL 

Delaplatee  v.  R^away  Co.,  - 

42:230,      - 

-      685 

Dietrich  v.  Koch, 

-     85:618, 

.     201,658 

Dodge  V.  McDonnell, 

14:553,      - 

-      438 

Dodge  V.  Williams, 

-     46:  72, 

38 

Dore  V.  Milwankee,  - 

42:108,      . 

-      682 

Dorsey  v.  Constniction  Co., 

.     42:583, 

270 

Downer  v.  Howard, 

44:  82,       - 

•      643 

Dreher  v.  Fitchburg, 

.     ^:675, 

149 

Dmmmond  v.  Hoyssen, 

46:188,       . 

-      174 

Du  Pont  V.  Davis, 

.     80:170. 

480 

Dykeman  v.  Badd,    - 

8:640.       . 

•      545 

Eaton  V.  White, 

-       2:292. 

658 

Eberhardt  v.  Sanger, 

51:  72,       - 

-      304 

Edgerton  v.  Bird, 

.       6:527, 

128 

Edgerton  v.  Schneider, 

26:385,       - 

-      519 

Ely  V.  Daily, 

-     40:  52, 

174 

Esterbrook  v.  Messersmith,  - 

18:545,       . 

.      570 

Ewen  V.  Railway  Co.,     - 

.     38:627. 

518 

Faikner  v.  Dorman, 

7:388,       . 

.      123 

Fairbank  v.  Newton, 

.     46:644. 

559 

Fargo  V.  Ladd, 

6:106,       - 

569,658 

Felt  V.  Amidon, 

.     48:  66, 

525 

Fenelon  v.  Hogoboom, 

31:172,       . 

655,656 

Finney  v.  Oshkosh, 

Fire  Dept.  of  Oshkosh  v.  Tuttie, 

-      18:209, 

421 

48:  91,       - 

.       .    .      490 

Flanders  v,  Merrimack, 

-     48:567,     >        - 

580 

Flanders  v.  Thomas, 

12:410,       - 

.      200 

Flannagan  v.  Railway  Co., 

.     45:  98. 

270 

Flannagan  v.  Railway  Co.,  - 

50:462.      - 

230.  270 

Flick  V.  Weatherbee,      - 

-     20:392, 

353 

Ford  7.  Smith, 

27:261,       - 

61,63 

Frank  v.  Dunning, 

.     38:270, 

95 

French  v.  Owen, 

2:250,       - 

.    las 

Gardner  v.  Van  Norstrand, 

.     13:543, 

4^ 

Geary  v.  Bennett,     - 

53:444,      - 

95 

Geisse  v.  Beall, 

-       3:367. 

569 

Gibson  v.  Gibson,     - 

46:449,      - 

-      424 

Goodell  V.  Blumer, 

-     41:442. 

128 

Govev  White, 

20:425,       - 

.      479 

Grannis  v.  Hooker, 

.     29:  65, 

403 

Gumz  V.  Railway  Co., 

52:676,       - 

.      261 

Gutwillig  V.  Stumes, 

.     47:434, 

226 

Hamilton  v.  Fond  da  Lac,    - 

40:  50,       - 

.      174 

Hamlin  v.  Haight, 

.     32:238, 

398 

Hannan  v.  Oxley,      - 
Hark  v.  Gladwell, 

23:519,      . 

.     655 

.     49: 172, 

533 

Harrinsrton  v.  Smith, 

28:  43,      . 

-     840 

Harrison  v.  Milwaukee  Co., 

-     51:645, 

682 

Haseitine  v.  Mosher, 

5U448,      . 

130. 131 

Haskins  v.  Lumsden, 

-     10:359, 

-      98,223 

Hayes  v.  Lienlokken, 

48:509.       - 

•     514 

Hazelton  V.  Putnam,      - 

8  Pin.:  107, 

135 

Hazelton  v.  Week,   - 

49:661,       - 

-      131 

Hazleton  v.  Union  Bank, 

.     82:  34, 

144, 198,  898,  588 

Heiss  y.  Murphey,    - 
HiU?.RaikoadCk).,      - 

-           43:  46,      . 

.       87 

-     14:291, 

299 

Digiti 


zed  by  Google 


INDEX. 


703 


GASES  CITED, 

Eto.-— oontmued. 

Hodson  t.  Carter,     -           - 

2  Pin.:  212,       - 

.      661 

Hopkins  v.  Langton, 

-     30:379, 

657 

Horton  v.  Dewey,     -            -           - 

53:  410,       - 

.      655 

Howland  v.  Needham,  - 

-      10: 495, 

378 

Hoyfc  V.  Hudson,       -           -           - 

41:  105.       - 

-      147 

Hudson  V.  McCartney,    - 

-     33: 331, 

247 

Huey  V.  VanWie,     - 

2;U  613.       . 

69 

Hungerford  t.  Cushinc,  - 
Hungerford  v.  Redford, 
Hatcninson  v.  Lord, 

.       8: 332, 

553 

29: 345.       - 

-      634 

1:294. 

-    494,  495 

Hutchinson  v.  Railway  Co.,  - 

^1:5.52,       -     .     •. 

-      304 

Hyde  v.  Barker, 

1  Pin.:  305. 

437 

Hyde  V.  Chapman,    -           -           - 

33: 392.       - 

307,656 

ImhoflF  V.  Railroad  Co.,  - 

.      22: 681. 

438 

Ingram  v,  Rankin, 

47:406.       - 

-      627 

Janvrin  v.  Maxwell, 

.     23:  51, 

658 

Jarstadtv  Morgan, 

48: 245,       . 

-       102 

Jarvis  v.  Hamilton, 

-     37:   87. 

524 

Jenks  7.  Racine,       -           .           - 

50:318.       . 

-      421 

Jensen  v.  Supr's  Polk  Co., 
Johannes  v.  Youngs, 

.     47: 298. 

532 

45:448,       • 

.      399 

Johnson  v.  Lumber  Co., 

-     45:119. 

399 

Johnston  v.  Hamburger, 

13: 175,       . 

215,  4m 

Jones  V.  Collins, 

.     16:594, 

128 

Jones  V.  liake,          •          .           - 

2:210,       - 

.      6.58 

Jones  V.  Railway  Co.,     - 

'.      49:352, 

438 

Jacker  v.  Railway  Co., 

52:150.       - 

.      438 

Keep  V.  Sanderson, 

-       2:   42, 

-    494,  495 

Keep  V.  Sanderson,  -           -           - 

12:352,       . 

-      495 

Kellogg  V.  Railway  Co., 
Kelly  V.  Fond  du  Lac, 

.     26:223. 

-    855,  359 

29:439,       - 

-      524 

Kennedy  v.  Holbom, 

.     16:457, 

222 

Kennedy  V.  Knight,  -           -           - 

21:340,       - 

.      519 

Kenworthy  v.  Ironton,    - 

.     41:647, 

588 

Ketchum  v.  Breed,  -    •      - 

51:164,       - 

-      132 

King  V.  Ritchie. 

.     18:554, 

201 

Kingsley  v.  Supervisors, 
Kimball  v.  Fernandez,   - 

49:649.       - 

.      582 

.     41:^9. 

222 

Kimball  V.  Noyes,    • 

17:695.       - 

.      561 

Kimball  v.  Rosendale,    - 

-     42:407, 

338 

Knox  V.  Cleveland,    •           •           - 

13:245,       - 

122,128 

Knox  V.  Galligan, 

.     21:470, 

519 

Knox  V.  Johnston,     -           .           - 

26:  41.       . 

.      696 

Krouskop  V.  Shontz, 

-      51:204, 

564 

La  C.  &  M.  R.  R.  Co.  v.  Seeger,       - 

4:268,       . 

-      658 

Langhoff  v.  Railway  Co., 

-      19:489, 

438 

Lawrence  University  v.  Smith, 

32:592,       • 

438,690 

Leadbetter  v.  Laird, 

.     45r622, 

624 

Lemke  v.  Daegling, 

52:498,       - 

-       559 

Lemon  v.  Hayden, 

-     13: 160, 

102 

Lewis  V.  Disher,        -           -           - 

32:504,       - 

128, 130 

Lewis  V.  Stout,  .           -           - 

-     22:234, 

490 

Lincoln  v.  Cross,        -           -           - 

11:  91,       . 

-      569 

Livesley  v.  Lasalette, 

-     38:  38, 

144 

Lord  V.  Devendorf,  -           -           - 

54:491,       - 

-       498 

Lowe  V.  Stringham, 

-     14:222, 

589 

Digiti 


zed  by  Google 


704 


INDEX. 


GASES  €ITEP,  Etc.— oontmiied. 


Luck  V.  Ripon,  -  -  - 

Iiuninjr  v.  The  State,     - 

Luth.  Et.  Churoh  v.  Gristgau, 

Lvman  v.  Babcock, 

Mad.,  W.  &  M.  P.  R.  Co.  ▼.  Plankroad 

Mann  V.  Stowell, 

Manseau  v.  Edwards, 

Mappes  7.  Saperyisore,  - 

Marsh  v.  Supervisors, 

Maxwell  v.  Kennedy, 

McCandless  v.  Railway  Ck>.,  - 

McDowell  V.  Lapv, 

McHugh  V.  Railway  Co.,      - 

McNarra  v.  Railway  Co., 

Mc Williams  v.  Brookens,     • 

Mead  v.  Nelson, 

Meese  v.  Fond  du  Lac, 

Mehlhop  7.  Pettibone,    - 

Mtricle  7.  Mulks,      .  -  - 

Meurer's  Will,    - 

Meyers  7.  Rahte,       - 

Miles  V.  Chamberlain,    - 

Milwaukee  v.  Gross, 

Mil.  Ind.  School  v.  Milwaukee  Co., 

Mil.  Iron  Co.  v.  Schubel, 

Mil.  &  C.  R.  R.  Co.  7.  Hunter.  - 

Mil.  &  M.  R.  R.  Co.  V.  Finney, 

Moir  V.  Do^ison.  •  -  • 

Monitor  1.  W.  Co.  7.  Eetchum, 

Monroe  7.  Ft.  Howard,  - 

Montgomery  7.  Deeley, 

Moore  ▼.  Railroad  Co.,   • 

Morrill  7.  The  State, 

Morrison  7.  Construction  Co.,     - 

Moseley  7.  Chamberlain, 

Mdwrey,  In  re,    - 

Mowry  7.  Bank,       -  -  - 

Murphey,  In  re,  - 

Naylor7  Railway  Co., 

Norris  7.  Persons, 

Norton  7.  Kearney,  -  -  - 

Oconto  Co.  7.  Jerrard,    - 

Oleson  7.  Railwa7  Co., 

Oli7er  7.  La  Valle, 

Pa^  7.  Sumpter,     -  -  - 

Pame  7.  Wilcox, 

Parish  7.  Ea^r,        -  -  . 

Patten  7.  Railway  Co.,  • 

Patten  7.  Railway  Co., 

Pellage  7.  Pellage, 

Pepper  7.  0*Dowd,  -  -  - 

Perr^  7.  Williams, 

Pettibone  7.  Perkins, 

Pettit  7.  May,    -  -  - 

Phillips  7.  Phillips,  •       .     • 

Pick  7.  Hydraulic  Co.,    - 


52:196.   . 

-   213 

2  Pin.:  215, 

684 

34:328,   - 

..   899 

.  40:5a3, 

484 

Co.,  5: 173,   • 

-   170 

3  Pin.: 220, 

-  401,403 

53:467.   - 

.   579 

-  47:  31, 

-  647,650 

38:250,   - 

-   199 

-  50:645, 

97-8 

45:365,   - 

-   149 

-  35:171, 

561 

41:  79.   - 

-   304 

-  41:  69, 

304 

39:334,   - 

.   402 

-  52:402, 

579 

48:323,   - 

-   150 

-54:652, 

307 

1:366,   - 

-   218 

-44:392, 

38 

46:655,   - 

-   564 

.  17:446, 
21:241,   - 

546 

-   375 

-  40:328,   «  - 

375^ 

29:444,   • 

153,  157 

-  11:160, 

147 

10:380,   . 

-   144 

-  14:279, 

518 

44:130,   - 

-   174 

-  50:228, 

582 

3:709,   . 

-   95 

-  34:174, 

490 

38:428,   - 

-   375 

-44:405, 

265 

18:700,  ^ 

•.   -   230 

-  12:  52. 

378 

54:  38,   . 

-  200 

-  39:286, 

380 

53:661,   - 

-   229 

-  49:J01, 

250 

10:443,   - 

494,  495 

-  46:317, 

122 

36:383,   - 

-   490 

.  36:592, 

357,  360.  362 

53: 652,   - 

-  590 

-16:202, 

576 

15:532,   - 

-   128 

-  32:524, 

-  355,362 

36:413,   - 

-  355 

-  32:136, 

524 

39:538,   - 

-   130 

-   39:339, 

-   61,64 

6:616,   - 

-  200 

-  84:674, 

121 

27:252.   - 

643,644 

-  27:433, 

.     866 

Digiti 


zed  by  Google 


INDEX. 


705 


CASES  CITED,  Etc.— coHtinuecL 


Pier  V.  Fond  du  Lac, 
Plumerv.  Superviaors,    - 
Porter  v.  Vandercook, 
Potter  V.  Railway  Co.,    - 
Potter  V.  Stranslqr,  - 
Prescott  V.  Evarts, 
Prideaux  v.  Mineral  Point, 
Putnam  v.  Bicknell, 
Racine  Co.  Bank  y.  Keep, 
Rahn  v.  Gunnison, 
Ralph  y.  Railway  Co., 
Read  v.  Morse,    - 
Reynolds  y.  Vilas,     - 
Rice  V.  Jerenson, 
Richards  v.  Noyes,    - 
Richardson  v.  Chynoweth, 
Ripon  y.  Bittel, 
Roberts  v.  McGrath, 
Robinson  y.  Dale,     - 
Rogers  y.  Brightman,    - 
Rounsayell  v.  Pease> 
Sabine  y.  Johnson, 
Sage  y.  Strong, 
Sam  be  y.  Stein,  - 
Sanford  y.  McUreedy, 
Sans  y.  Joerris,    - 
Scheer  y.  Keown, 
Scheiber  y.  Kaehler, 
Schettler  y.  Brunette, 
Schomer  y.  Ins.  Co., 
School  District  y.  Wolfe, 
Schultz  y.  Railway  Co.,  - 
Scott,  Town  of,  y.  Clayton, 
Scott  y.  Seayer,  - 
Sears  y.  Low, 
Shafer  y.  Ins.  Co., 
Shepard  y.  Gas  Light  Co., 
Sherman  y.  Railroad  Co., 
Simmons  y.  Putnam, 
Single  y.  Town  of  Stettin, 
Smith  y.  Ford, 
Smith  y.  Garden. 
Smith  y.  Janesville, 
Smith  y.  Mariner, 
Smith  y.  McCulloch, 
Smith  y.  Peckham, 
Smith  y.  Railway  Co., 
Smith  y.  Sherry, 
Smith  y.  Smith, 
Snyder  y.  Wright, 
Soule  y.  The  State,   - 
Spaulding  y.  Railway  Co., 
Spensley  y.  Ins.  Co., 
State  ex  rel.  y.  Babcock, 
State  ex  rel.  y.  Ludington, 
State  ex  rel.  y.  Pierce,    - 

Vol.  LIV-45 


38:470, 
46:163, 
11:  70, 
21:372, 
48:242, 

4:314, 
43:513,524, 
18:333, 
13:209, 
12:528, 
32:177, 
34:315, 

8:471, 
54:248, 
44:609, 
26:656, 
30:619, 
38:  52, 
38:330, 
10:  55. 
45:506, 
35:185, 
40:575. 
53:569, 
28:103, 
14:663, 
34:349. 
49:291, 

7:197, 
50:579. 
12:685, 
48:375. 
51:186, 
52:175. 
19:  96. 
53:361, 
15:318, 
40:645, 
11:193, 
49:645, 
48:161, 
28:685, 
52:680, 

5:578, 
42:564, 
39:414, 
42: 526, 
50:210, 
19:522, 
13:688, 
19:593, 
33:582. 
54:433, 
42: 138, 
33: 107, 
35:  93, 


250,  518, 


128 

582 
215 
149 
519 
521 

147,  537 
655 
401 
215 
214 
625 
658 
496 
144 

353,627 
534 
98 
430 


144 
112 
430 
524 
,596 
224 


70 
658 
438 
153 
274 
501 
217 

57 

75 

353,627 

138,  139 

403 

582 

128 

470 

579 

678 

568 

518 

230,264,274 

579 

524 

250 

87 
625 
690 

88 
375 
121 


Digiti 


zed  by  Google 


706 


INDEX. 


CASES  CITED,  Etc.— continued. 

State  V.  Allison, 

47:548,       - 

.      635 

State  V.  French.  ' 
State  V.  Hartfiei,       - 

2  Pin.:  180. 

339 

24:   60.       - 

-      376 

State  V.  Huck,    - 

29:202. 

88 

State  V.  Jajfer, 

19:285.       - 

880,488 

State  7.  Mushied. 

12:561, 

-    380,488 

Steffen  v.  Railwa7  Co., 

46:259.       - 

-  230,  266,  269 

Stephenson  v.  Wilson,    - 

37:482, 

-     128,  130 

Sterling:  v.  Ripley,    - 

-     3  Pin.:  155,       - 

-      657 

Stetler  v.  Railway  Co., 

46:498, 

-    230,279 

Stetler  v.  Railway  Co., 

49: 609.       - 

-      279 

Stevens  Point  Boom  Co.  v. 

Rdilly, 

44:295, 

-    338,  672 

Stevens  Point  Boom  Co.  v. 

ReiUy. 

46:2^7.       . 

688,  684 

Stewart  v.  Ripon, 

38:591, 

357,  360,  362 

Stewart  v.  Stewart.  - 

41:624.       - 

.      250 

Stoltz  V.  Kretschmar,     - 

24:283. 

6:33 

Taylor  v.  The  State. 

35:298.       - 

-      375 

Teetshom  v.  Hull, 

30: 162, 

398 

l^nney  v.  Lenz. 

. 

16:566,       - 

.      375 

Townley  v.  Railway  Co., 
Trowbridge  v.  Sickler, 

53:626. 

489 

42:417 

;  48:424,       - 

.      307 

Tupper  V.  Huson, 
Tuttle  V.  Wilson, 

46:647, 

.      98,  100 

- 

52:648.       - 

.      541 

Van  Buren  v.  Downing.  - 

41:422, 

375 

Van  Doran  v.  Armstrong, 

28:2:36,       . 

.      213 

VanTrottv.Wiese. 

36:4:^9, 

401 

Verbeck  v.  Verbeck, 

6:159,       . 

-      546 

Vincent  v.  Starks, 

45:458. 

512 

Vliet  V.  Rowe, 

-    1  Pin.:  418.       - 

95 

Walsh  V.  Railway  Co.,   - 

42:   28. 

-    348,  354 

Ward  V.  Busack, 

46:407.       . 

.      304 

Ward  V.  Railway  Co..    - 

29:144. 

149 

Warder  v.  Baldwin, 

51:450.       - 

-       61 

Waterman  v.  Dutton.     - 

6:265. 

570 

Watry  v.  Hiltgen,    - 

16:516.       - 

...      546 

Webber  v.  Quaw, 
Webster  v.  Moe, 

46:118, 

131 

35:  75,       . 

.      130 

Wedgwood  v.  Railway  Co. 

«       ■ 

41:478. 

264,  274,  275 

Wedgwood  v.  Railway  Co. 

44:  44.       . 

-      275 

Weil  v.  Altenhofen, 

26:  70S 

95 

Weil  V.  Schmidt^       - 

28:187.       . 

95 

Wellauer  v.  Fellows. 

48:105. 

576 

Wells  V.  Millet. 

23:  64.       . 

-       191 

Wheeler  v.  Konst, 

46:398. 

98 

Wheeler  v.  Westport, 

30:392.       - 

.      148 

Wilberv.  Wilber, 

52:298, 

455 

Willard  v.  Reas, 

26:540.       - 

.      199 

Wilier  V.  Bergenthal.     - 

50:  474. 

696 

Williams  v.  Mitchell. 

49:284.       - 

.      218 

Williams  v.  Porter. 

41:422. 

304 

WjUiams  v.  Williams, 

29:518.       . 

.      643 

Wilson  V.  Henry, 

a5:241. 

.     128.130 

Wilson  V.  Henry, 

40:594,       - 

-      130 

Wilson  V.  Hunter, 

14:683, 

570 

Wilson  V.  Noonan,  - 

27:599.       - 

98 

WiliW>n  V.  Noonan, 

- 

95:346, 

222 

Digiti 


zed  by  Google 


INDEX. 


707 


CASES  CITED,  Etc.— contiiiuea. 

Wis.  C.  R.  R.  Co.  ▼.  Taylor  Co.,      • 

52:  87,      . 

-      162 

Wig.  Riy.  Imp.  Co.  v.  Lyons,     - 

80:  61, 

682-8 

Wiswell  V.  Baxter,    - 

20:680,      . 

-      519 

Witter  V.  l^on,  -           -           .           - 

84:564, 

881 

Wittmann  v.  Watry, 

45:493,  .    ■ 

.      899 

Wood  V.  Blythe, 

42:800, 

523 

Wood  V.  Railway  Co., 

82:898,       - 

.      848 

Wrifirht  V.  Day.  .... 

88:260, 

477 

Wright  V.  W.  W.  Co., 

60: 167,       • 

181,  540 

Wright  V.  Young,          .           •           - 

6:127, 

.     202, 401 

Yatea  V.  Yates. 

21:478,      . 

.      558 

Zaegel  v.  Kuster,            ... 

51:  81, 

455 

CASES  CRITICISED,  DISTINGUISHED,  Etc. 

1.  Arimond  r.  G.  B.  dt  M,  Oanal  Co.,  31  Wis.,  816,  and  Delaplaine  v.  C.  dt 

N,  W.  Railway  Co.,  42  id.,  230  (as  to  rights  of  riparian  owners  on 
navigable  waters),  distinguished.  Black  Rtver  Imp.  Co.  v.  La  Crosse  B. 
dtT.Co.et  al.,  660,  685 

2.  Damon  v.  Damon,  28  Wis.,  510  (as  to  making  third  persons  parties  in 

actions  for  diyorce),  distinguished.     Vamey  v,  Varmy,  422,  424 

8.  Delaplaine  v.  C.  dt  N.  W.  Railway  Co.,  42  Wis.,  280.    See  No.  1. 

4.  Finney  v.  Oshkosh,  20  Wis.,  209,  and  Jenks  v.  Racine,  50  id.,  818  (as  to 
rights  and  liabilities  of  city  and  county  in  respect  to  delinquent  special 
assessments),  distinguished.     Sheboygan  Co.  v.  CUy  of  Sheboygan, 

415,  421 

5:  Frank  v.  Dunning,  88  Wis.,  270;  Weil  v.  AUenhofen,  26  id.,  708;  and 
Vliet  V.  Rowe,  1  Pinney,  418  (as  to  what  words  are  actionable  per  se  in 
slander),  distinguished.    Campbell  v.  Campbell,  95 

6.  Haakins  v.  Lumsden,  10  Wis.,  859,  and  Sane  v.  Joerrie,  14  id.,  668  (as  to 

evidence  in  miligation  of  dfunages,  in  libel),  distinguished.  Evieton  v. 
Cramer  H  ah,  224 

7.  Hayee  v.  LietUokken,  48  Wis.,  S09  (as  to  foreclosure  of  mortgage  in  this 

state  by  sale  without  suit,  by  foreign  executor),  distinguished.  Hayes 
v.Freyetal.,  508,514 

8.  Hudson  v.  McCartney,  88  Wis.,  881  (as  to  evidence  to  impeach  decision 

of  arbiter  or  umpire  in  building  contract),  distinguished.  Tefz  v.  But- 
terfield,  247 

9.  Hutchinson  v.  Lord,  1  Wis.,  294,  and  Keep  v.  Sanderson,  2  id.,  42  (as  to 

what  words  in  general  assignment  will  avoid  it),  distinguished.  Lord 
V.  Devendoff,  imp.,  491,  494 

10.  Jarstadt  v.  Morgan,  48  Wis.,  245,  and  Letnon  v.  Hay  den,  18  id.,  160  (as 

to  acts  of  public  authorities  in  taxing  lands  claimed  to  be  a  public  high- 
way, and  their  bearing  on  the  question  of  dedication,  etc.),  distinguished. 
Trerice  et  al  v.  BarUau,  99,  102 

11.  Jenks  V.  Racine,  50  Wis.,  818.    See  No.  4. 

12.  Keep  v.  Sanderson,  2  Wis.,  42.    See  No.  9. 

18.  Knox  V.  Cleveland,  13  Wis.,  245,  and  Oconto  Company  v.  Jerrard,  46  id., 
317  (as  to  when  deed  of  land  as  for  delinquent  taxes  will  set  statute 
of  limitation  running),  distinguished.    Smith  v.  Sherry^  122-8 
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14.  Lemon  V.  Haydtth,  13  Wis.,  160.    See  No.  10. 

15.  Mappes  v.  The  Supervisors,  47  Wis.,  31  (as  to  liability  of  town  for  board 

of  pauper  furnished  by  private  person),  distinffuished.    McCaffrey  r. 
Town  of  Shields,  645,  647 

16.  Meriele  v.  Mulks,  1  Wis.,  866  (as  to  necessity  of  written  signature  to  an 

instrument),  distinguished.    Mezchen  v.  More,  imp.,  218 

17.  Oconto  Company  v.  Jerrard,  46  Wis.,  317.    See  No.  13. 

18.  Sans  v.  Joerris,  14  Wis.,  663.    See  No.  6. 

19.  State  ex  rel.  Reynolds  v,  Babcoch,  42  Wis.,  138.    A  remark  o&i^  therein 

upon  the  term  *'  laid  out  **  as  applied  to  a  highway  in  the  statutes, 
withdrawn.    State  et  al,  v.  Siegel,  88 

20.  Vliet  V,  Rowe,  1  Pinney,  413.    See  No.  5. 

21.  WcUsh  V,  Railway  Co.,  42  Wis.,  23  (as  to  the  rule  of  damages  for  negli- 

gent breach  of  duty  by  railway  company),  distinguished.    Brown  et  ux. 
V,  C,  M.  <t  St.  P.  Railway  Co.,  350,  354 

22.  WOber  v.  Quaw,  46  Wis.,  118,  and  Webster  v.  Moe,  35  id.,  75.    An  inad- 

vertent use  of  the  word  "title*'  therein,  and  a  mistaken  construction 
of  the  decision,  corrected.    Smith  v  Sherry,  130 

23.  Webster  V.  Moe,  SSWiB.,  15.    See  No.  22. 

24.  Wedgwood  v.  Railway  Co.,  41  Wis.,  478  (as  to  proof  of  negligence  m 

railway  company  in  furnishing  defective   cars,  etc.),  distinguished. 
Ballou,  Adm'x,  v.  C,  M.  dt  St.  P.  Railway  Co.,  264 

25.  Weil  V.  Altenhofen,  26  Wis.,  708.    See  No.  5. 

26.  Wood  V.  Blythe,  42  Wis.,  300  (as  to  appealability  of  order  extending  time 

for  settling  bill  of  exceptions),  distinguished.    Evofu  v.  St.  Paul  F.  dt 
M.  Ins.  Co.,  622 

ADMINI8TBAT0R8  AND   ExECUTOBS. 

See  FORBCLOSORB  OF  MOBTOAGB,  3^.     GABNISHiaBKT,  2. 

ADinSBION. 

See  Amendment  of  PuBADiNa,  2.    Eyidbncb,  2.   -Gabnishmbnt,  1. 

Cause  of  Action. 
See  Action  (A.). 

Cbrtifioatb. 

1.  Of  Sale,  under  Mortgage. 

See  FoBBOLOSUBE  of  Mobtoaob,  7« 

2.  Of  Acknowledgment  of  Deed, 

See  Deed,  1,  2. 
8.  Of  Official  Character  qf  Notary. 
See  Evidence,  13. 

CERTIORARL 

Where  certiorari  runs  to  an  officer  (in  this  case  the  superintendent  of  public 
instruction),  who  has  only  quasi  judicial  power  to  act  in  proceedings  of 
a  summarjr  character,  out  of  the  course  ot  the  conmion  law,  the  record 
will  be  reviewed  to  ascertain  not  only  whether  he  acted  within  bis  juris- 
diction, but  whether  he  acted  stricUjr  according  to  law;  but  his  decision 
upon  the  merits,  or  upon  mere  questions  of  fact  as  to  which  there  was 
evidence  to  support  it^  will  not  be  reviewed.  State  ex  rel.  Mordand  v. 
Whitford,  150 
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Chabtbb. 

1.  Of  Municipal  Corporation, 

See  Counties,  2,  3.    Liobitsb  Laws. 

2.  Of  Private  Corporation. 

See  Nayigablb  Riybbs,  4. 

CHATTEL  MORTGAGE. 

1 .  Where  morteaflred  property  has  been  sold  or  used  by  the  mortgagee,  or  its 

condition  cnanged,  so  that  it  cannot  be  restored  to  the  mort^igor«  the 
only  relief  available  to  the  latter  in  an  action  to  redeem  is  to  have  an 
accounting  and  be  allowed  the  value  of  the  property  when  taken  from 
him.    Mowry  V.  First  Nat.  Bk,,  38 

2.  Where  the  mortgagee  of  chattels  subsequently  received  from  the  mortga- 

gor collateral  security,  and  then,  after  disposing  of  the  mortgaged  prop- 
erty in  such  a  manner  as  to  render  him  liable  to  account  to  the  mortgagor, 
sold  the  collaterals:  Held,  that  if  it  shall  appear  on  an  accounting  wat 
the  mortgaged  property  was  equal  in  value  to  the  mortgage  debt,  the 
sale  of  the  collaterals  must  be  treated  as  unauthorized,  and  the  mortga- 
gee muHt  account  for  their  actual  value.  Ibid. 

\k  In  general,  where  the  mortgagee  of  chattels  has  taken  possession,  and  the 
mortgagor's  legal  rights  have  been  forfeited  by  a  breach,  his  remedy  is 
by  an  action  to  redeem.    Boyd  v.  Beaudin  et  ci.y  193 

4.  Where  a  chattel  mortgagee  has  realized  money  from  the  use  of  the  prop- 
erty and  has  unlawfully  sold  part  of  it,  the  mortgagor  may  sue  in  equity 
to  charge  him  with  the  moneys  thus  realized,  and  to  redeem  the  unsold 
part  on  payment  of  any  sum  which  may  be  found  due  on  the  mortgage 
debt  upon  an  accounting:  and  where  an  accounting  by  the  mortgagee  is 
necessary  to  determine  the  amount  so  due,  no  tender  of  the  amount  is 
necessary  before  bringing  the  action  to  redeem.  Ibid. 

b.  The  want  of  a  tender  of  the  balance  due,  before  the  commencement  of  an 
action  to  redeem,  will  not  defeat  the  action,  but  affects  only  the  costs. 

Ibid. 

6.  In  an  action  on  a  note  given  for  the  price  of  an  interest  in  a  chattel,  se- 

cured by  a  mortgage  thereof,  the  defendant  may  set  up  an  equitable 
counteraaim  for  an  accounting  by  plaintiff  as  to  moneys  realized  oy  him 
from  the  use  or  unlawful  sale  of  the  property,  and  for  a  redemption  on 
payment  of  any  balance  found  due.  Ibid, 

7.  The  purchaser  of  an  interest  in  the  mortgaged  chattels  at  such  unlawfiA 

sale,  is  not  a  necessary  or  proper  party  to  such  action  for  an  accounting 
and  to  redeem,  where  no  relief  is  sought  against  his  claim  of  title  to  such 
interest  ^  Ibid. 

8.  Whether  a  chattel  mortgagee  may  in  any  case  become  the  purchaser  at  a 

public  sale  under  the  mortgage,  so  as  to  cut  off  the  equity  of  redemption 
m  the  mortgagor,  is  not  here  determined.  Ibid. 

9.  When  the  mortgagee  makes  the  sale  without  the  knowledge  of  the  mort- 

gagor, in  violation  of  an  agreement  or  understanding  between  them, 
and  purchases  himself,  at  a  grossly  inadequate  price,  and  renders  no  ac- 
count of  the  sale  to  the  mor^agor,  the  sale  will  be  avoided  at  the  suit 
of  the  latter.  Ibid. 

ClTIBS. 

See  CoxTiiTiBS,  2>  3. 
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Collateral  Skcuritisb. 
See  Chattbl  Mobtoaob,  2. 

GOMMOH  GaRRIKR. 

See  BAILR0AD6,  4-6,  9, 10. 

GOICPKNSATIOH  FOR   LaKD. 

See  Railroads,  1-3. 

COMPENSATIOH  OV  MbMBEBS  OF  THB  LBOXSLATURSt 

See  CoHSTiruTiOHAL  Law,  4. 

GOMPLAIHT. 

See  Damaobb,  1.    Divorce,  1.    Etidengb.  5.    Ldotatiok  of  Ac- 

TION8,  3. 
CONDEMHATIOH  OF  LaKD. 

See  Bailroads,  1-3. 

CONFLICT  OF  LAWS. 

Whether,  where  land  oonyeyed  is  in  one  state,  and  the  deed  is  execated  m 
another  state,  between  residents  thereof,  its  Talidity,  so  £ar  as  it  depends 
upon  the  relation  of  the  parties  to  each  other  (in  this  case  as  husband 
and  wife),  is  to  be  determined  by  tiie  law  al  the  state  of  residence  or 
that  of  the  state  in  which  the  land  lies,  qwErt.  Meklhop  v,  Pettibone 
et  u».,  632 

CONSIDERATION. 

See  Mortgage,  4.    Rescissiok  of  Contract,  2. 

One  who  has  yolantarilv  consented  to  the  nse  of  money  in  the  hands  of 
another  to  pay  the  debts  of  a  third  person,  may  revoke  such  consent 
before  the  payment  of  the  money.  Kirbif  etal,  9.  Coming,  Garnishee, 
et  al.,  599 

CONSTITUTIONAL  LAW. 
See  Crikihal  Law,  etc,  8.    State  SuFBRiNTEifDBirr. 

1.  No  amendment  can  be  made  to  the  constitation  of  this  state  [in  the  ab- 

sence of  a  constitutional  convention]  without  a  compliance  with  the 
provisions  of  sec  1,  art.  XII  thersof,  both  in  the  passage  of  such  amend- 
ment by  the  legislature  and  in  the  manner  of  submittiug  it  to  the 
people.    State  ex rel.  Hudd  v,  Tintme,  Secy,  etc.,  318 

2.  It  is  within  the  discretion  of  the  legislature  to  submit  several  distinct 

{HTopositions  to  the  people  as  *'  one  amendment,''  within  the  meaning  of 
said  sec.  1,  art  XII,  if  such  propositions  relate  to  the  same  subject  and 
are  all  designed  to  accomplish  one  purpose.  Ibid. 

3.  The  several  propositions  submitted  in  1881  all  relate  to  a  change  from  an- 

nual to  biennial  sessions  of  the  legislature,  and  were  intended  to  effect 
such  a  change;  and  they  were  properly  submitted  as  a  single  amend- 
ment, and  were  adopted  as  such.  Ibid, 

4.  Said  amendment  cannot  go  into  effect  nntil  an  election  of  members  of  the 

assemblv  and  of  senators  from  the  odd-numbered  districts  shall  have 
been  held  in  November,  1882,  and  the  legislature  shall  have  fixed  the 
time  when  sessions  of  the  biennial  legislature  ^all  be  held;  and 
members  of  the  legislature  heretofore  elected  hold  under  the  old  provis- 
ions of  the  constitution,  and  the  compensation  to  which  they  are  entitled 
ia  that  prescribed  by  those  provisions.  Ibid. 
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CONTINUANCE. 

The  oontinnance  o£  a  caase  for  absence  o£  witnesses  is  a  matter  within  Ihe 
discretion  o£  the  court    Hayes  v.  FreyetcU.^  50^ 

CONTRACTS. 

SeeAoENOT.  Assignment.  Boundaries  of  Land.  Chattel  Moht- 
GAGB.  Conflict  of  Laws.  Consideration.  Damages,  2,  6-9. 
Dedication.  Deed.  Foreclosure  of  Mortgage,  1,  6, 10.  Fraud, 
4,  5.  Fraudulent  Conveyance.  Guaranty.  Insurance  against 
Fire.  Landlord  and  Tenant.  Married  Woman,  2.  Mortgage. 
Novation  of  Contract.  Paupers,  3.  Ratification.  Rescission 
OF  Contract.    Sale  of  Chattels.    Tax  Deed. 

1.  By  written  contract,  S.  agreed  to  furnish  the  material  and  construct  and  set 

up  in  plaintiffs  steam  barge,  then  in  construction,  an  engine  and  other 
machinety  according  to  certain  specifications,  *'  the  whole  work  to  be 
completed,  set  up  in  barge,  and  ready  for  trial  trip  (if  vessel  shall  be 
ready  for  same),  by  the  first  day  of  April,  1880."  He  further  expressly 
agreed  that  if  the  barge  should  be  ready  and  he  should  fail  to  so  com- 

Sfete  and  set  uj)  said  machinery  by  the  first  of  April,  he  would  pay  such 
amages  as  plaintiff  mi^^ht  suner  from  such  failure.  In  consideration 
of  this  undertaking,  plamtiff  agreed  to  pay  a  certain  sum  at  the  time 
of  the  execution  of  the  contract,  to  make  other  payments  at  specified 
dates,  and  to  pay  the  balance  on  full  performance  of  the  contract  by  S. 
Held  J  that  if  plaintiflF  failed  to  have  its  barge  ready  in  season  to  enable 
S.,  with  reasonable  diligence,  to  have  the  machinery  set  up  therein  by 
the  first  of  April,  the  latter  was  still  bound  to  have  it  so  set  up  within  a 
reasonable  time  after  the  barge  should  in  fact  be  finished;  and  would  be 
liable  to  plaintiff  for  damages  caused  by  his  failure  to  do  so.  Inter- 
Ocean  Transp.  Co,  v.  Sheriffs,  202 

2.  A  contract  for  the  erection  of  a  dwelling  bv  T.  for  B.,  provides  that  T. 

shall  complete  it  in  all  its  parts  *'  in  a  good,  substantial  and  workman- 
like manner,  to  the  acceptance  of  W.  D.,  architect;"  that  if  a  dispute 
shall  arise  respecting  the  true  construction  of  the  drawings  or  specifica- 
tions, the  same  shall  be  finally  decided  by  the  architect,  but  if  any  dis- 
pute shall  arise  respecting  the  true  value  of  any  extiti  work,  or  of  work 
omitted,  **  the  same  shall  be  valued  "  by  arbitrators,  whose  appointment 
is  provided  for;  and  that  the  work  is  to  be  executed  **  so  as  to  fully  carry 
out  the  design  for  said  building  as  set  forth  in  the  specifications  or  shown 
on  the  plans,  and  according  to  the  true  spirit,  meaning  and  intent 
thereof,  and  t»  the  full  satis^tbn  of  W.  D.,  architect,  .  .  .  and  to  the 
satisfaction  of  the  ou?ner.''  Held,  that  the  last  provision  has  no  refer- 
ence to  the  quality  of  the  workmanship  or  materials,  and  as  to  these,  in 
the  absence  of  proof  of  fraud,  mistake  or  unfair  dealing  on  the  part  of 
the  architect,  his  acceptance  of  the  work  as  satisfactory  binds  the  owner. 
Tetz  r.  Butterfield,  2A2 

8.  In  an  action  by  the  builder  upon  the  contract,  the  answer  alleges  that  im- 
proper and  inferior  material  was  used  by  the  plaintiff;  and  that  if  the 
architect  **has  expressed  satisfaction  with  said  work,  he  has  failed  to 
discharge  his  duty  as  an  architect,  and  has  done  so  in  fraud  of  the  rights 
of  defendant,  and  through  some  collusive  arrangement,  as  defendant  is 
informed  and  believes,  between  himself  and  the  plaintiff."  On  the  trial, 
defendant  offered  evidence  to  show  that  one  of  the  floors  was  made  of 
rotten  flooring,  and  that  much  of  the  material  used  was  rotten,  etc.,  and 
that  before  plaintiff  quit  work,  defendant  notified  him  and  the  archi- 
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tect  that  he  (defendant)  was  not  satisfied  with  the  work  and  material. 
Heldf  that  it  was  error  to  reject  this  evidenoe,  as  it  tended  to  show  had 
faith  on  the  part  of  the  architect  in  accepting  the  building,  and  such 
proof  was  admissible  under  the  contract  ana  answer.  Ihid. 

4.  An  agreement  becween  A.  H.  of  the  one  part,  and  P.  H.,  his  wife,  and 
the  defendants  of  the  other  part,  after  reciting  the  permanent  separation 
of  A.  H.  and  P.  H.,  contains  a  covenant  by  A.  H.  with  the  second  party 
that  he  will  permit  P.  H.  to  reside  in  such  place  and  family  as  she  may 
from  time  to  time  choose ;  that  he  will,  at  the  ensealing  and  delivery  of 
said  agreement,  pay  to  defendants  $1,000,  **in  full  for  the  support  and 
maintenance  '*  of  P.  H.,  **  for  her  sole  use  and  benefit  forever;  "  that 
not  more  of  said  sum  than  $125  shall  be  paid  or  expended  by  defendants 
to  or  for  the  use  of  P.  H.  in  any  one  year,  except  in  case  of  sickness, 
etc.;  and  that  *'all  sums  on  hand  and  unexpended  shall  be  kept  on 
interest  for  the  purpose  of  accumulating  a  capital  for  such  use  as  is 
hereinbefore  provided."  The  agreement  then  contains  a  covenant  by 
the  second  partv  to  **  accept  and  take  the  said  sum  of  $1,000  in  full 
satisfaction  for  the  said  P  H.*s  support  and  maintenance,**  and  also  a 
covenant  by  defendants  to  indemnify  A.  H.  against  all  claims  of  P.  H. 
for  dower,  etc.,  and  against  her  debts.    Held^ 

(1)  That  P.  H.  (or  her  guardian  for  her,  after  his  appointment)  was 
at  liberty,  as  against  defendants,  to  select  her  place  of  residence,  and 
defendants  are  bound  to  pay  for  her  maintenance  at  such  place  to  the 
extentprovided  in  the  agreement 

(2)  Tnat  the  defendants  do  not  hold  the  $1,000  as  a  trust  fund  charge- 
able only  in  equity,  but  are  liable  in  an  action  at  law  upon  their  covenant 
for  the  maintenance  of  P.  H. 

(3)  That  under  the  well  settled  law  of  this  state,  such  action  upon  de- 
fendants* covenant  may  be  brought  by  any  person  who  has  furnished  P. 
H.  with  mamtenance,  so  far  as  tne  same  was  not  furnished  gratuitously. 
Houghton  v.  Milbum  et  tur.,  5o4 

CONTRTBUTORY  NeGLFGENCE. 

See  Damages,  5.    Evidence,  8.    Railroads,  9, 10. 

Conversion. 

See  Demand.    Judgment  (F.),  18. 
Conveyance. 

See  Assignment,  4-6.  Ck)NFLiCT  of  Laws.  Deed.  Fiuudulent 
Conveyance.    Mortgage. 

Corporations. 

1.  Private  Corporations, 

See  Navigable  Riyers. 

2.  Municipal  Corporations. 

'        See  Criminal  Law,  etc,  1.    Liobnsb  Laws. 

3.  Other  Public  Corporations. 

See  University  of  Wisconsin. 

COSTS. 

See  Chattel  Mortgage,  5.    Foreclosure  of  Mortgage,  13.    Gar- 
nishment, 4.    Judgment  (E.).    Wills,  2. 

The  reversal  must  be  with  costs  against  the  respondent^  notwithstanding 
hia  offer  of  a  new  trial  in  the  court  below,  or  of  a  reversal  here  without 
costs,  as  the  appellants  were  entitled  to  a  review  by  this  court  of  the 
instructions.    Eviston  r.  Cramer  et  a/.,  220 
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COUNTERCLAIM. 

See  Chattel  Mortoagb,  6.    Foreclosure  of  Mortgage,  11.    Plbad- 

mo,  2,  7. 

In  an  action  on  a  promissory  note,  against  both  the  maker  and  the  indorser, 
a  separate  judgment  may  be  rendered  between  the  plaintiff  and  each 
of  such  defendants,  and  either  of  the  defendants  may  plead  a  counter- 
claim solely  in  his  own  fayor.    Boyd  v,  Beaudin  et  al,^  193 

COUNTIES. 
See  Highways,  2. 

1.  Where  the  ooonty  supervisors  provide  an  office  in  the  court  house  of  the 

county  for  a  county  officer  (in  this  case  a  county  judge),  if  he  takes  and 
occupies  an  office  elsewhere,  he  cannot  recover  from  the  county  any 
moneys  paid  by  him  as  rent  ttierefor.     Waldo  v,  Manitowoc  Co,^        71 

2.  The  term  *' unpaid  taxes,**  in  the  statute  regulating  settlements  between 

town  and  county  treasurers  (sec.  1114,  R.  S.),  includes  unpaid  special 
assessments  for  street  improvements ;  and  that  statute  is  applicable  to 
the  defendant  city,  under  its  charter  (Laws  of  1877,  ch.  29,  sections  10, 
14),  and  R.  S.,  sec  4986.    Sheboygan  Co,  v.  City  of  Sheboygan,       415 

8.  Accordingly  the  defendant  city  is  entitled  to  be  credited  by  the  county 
treasurer  with  the  amount  of  spiecial  assessments  for  street  grading, 
duly  returned  delinquent  by  the  city  treasurer.  Finney  v,  Oahkosh,  ^ 
Wis.,  209,  and  Jenl^  v.  Racine,  50  id.,  818,  distinguished.  Aid. 

COUNTY  BOARD. 

See  Towns. 

Ch.  75,  Laws  of  1867  (Tay.  Stats.,  ch.  13,  %  62),  gave  the  county  board  of 
supervisors  power,  **  at  the  annual  meeting  in  November,**  to  determine 
the  amount  of  the  annual  salary  that  should  be  received  by  the  county 
treasurer  who  was  to  be  elected  m  the  county  "during  the  ensuing  year. ' 
JSeld,  that  the  board  might  determine  such  amount  at  an  adjourned 
session  of  such  annual  meeting,  though  held  so  late  as  March  of  the 
subsequent  year,  and  that  the  salary  of  the  treasurer  elected  at  the  fol- 
lowing fall  election  wodd  be  limited  by  such  determination.  Hull  v, 
Winnebago  Co.,  291 

County  Judge. 
See  Counties,  1. 

CJotJNTY  Treasurer. 
See  Counties,  2,  3.    County  Board. 

COURT  AND  JURY. 

See  Boundaries  of  Land,  1  (3).  Damages,  5.  Flowagb  of  Land,  2. 
Insurance,  etc,  5.  Judgment  (F.),  10, 14.  Nonsuit.  Railroads, 
7, 10.    Verdict,  8. 

1.  Upon  the  evidence  in  this  case,  the  questions  of  defendant*s  negligence 
and  plaintiff's  contributory  negligence  were  for  the  jury,  and  not  for 
the  court    Randall  et  al.,  Ex'ra,  v.  N,  W.  Telegraph  Co.,  140 
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2.  Under  oar  statute,  the  question  of  a  fraudulent  intent  in  the  transfer  of 

personal  (as  well  as  real)  property,  is  one  of  fact  for  the  jury.  Trow- 
bridge V,  Sickler,  a06 

3.  Whether  the  court  would  be  authorized  to  take  the  question  from  the 

jury  in  any  case,  is  not  here  decided,  as  there  was  endence  in  this  case 
to  sustain  the  verdict  upholding  the  transfer.  Ibid. 

4.  If  a  question  of  fact  should  ever  be  taken  from  the  jury  on  the  mere  tes- 

timony of  experts  (which  is  doubtful),  at  least  this  should  not  be  done 
when  there  is  any  conflict  in  such  evidence.  Spensley  v.  Lancashire 
Ins.  Co.,  433 

5.  It  is  error  to  submit  to  the  jury  a  question  of  fact  conclusively  determined 

by  the  evidence,  in  which  there  is  no  conflict.  Town  of  ScoU  r.  Town 
qf  Clayton,  499 

6.  Defendant's  fence  between  its  track  and  plaintiff^s  pasture  was  swept 

away  by  a  flood,  which  was  at  its  height  about  eight  days  before  plaint- 
iff's horses  were  iigured  on  said  track.  During  the  three  days  immedi- 
ately precedmg  the  iii^nrv,  the  water  along  the  line  of  the  fence  had 
Mien  at  the  rate  of  nearly  eight  inches  each  day;  and  at  the  time  of 
the  im'ury  it  had  not  subsided  so  as  to  leave  the  entire  line  of  the  fence 
at  the  place  in  question  uncovered.  The  jury  found  that  a  new  fence 
might  nave  been  properlv  and  reasonably  constructed  two  days  before 
the  ii\jury.  Held,  that  the  court  erred  in  submitting  to  them  the  ques- 
tion whether  the  defendant  company  was  negligent  in  neglecting  to 
rebuild  the  fence.    Goddard  v.  C.  dt  N.  W.  Railway  Co,,  548 

7.  The  court  should  not  direct  a  verdict  for  the  plaintiff,  unless  the  evidence 

for  the  defendant,  considering  it  as  undisputed,  and  giving  to  it  the 
most  favorable  construction  in  defendant's  favor  that  it  will  legitimately 
bear,  including  all  rei^onable  inferences  from  it,  is  insufficient  to  justify 
a  verdict  in  <fefendant's  favor.    SaboUa  v,  St.  Paul  F.  d^  M.  Ins.  Co., 

687 

8.  The  written  application  for  the  fire-insurance  policy  here  sued  upon,  con- 

tained covenants  that  the  answers  therein  were  toie  and  were  warran- 
ties on  the  part  of  the  assured ;  and  the  policy  purported  to  be  issued 
partly  in  consideration  of  such  warranties,  and  was  conditioned  to  be 
void  if  the  assured  had  made  any  false  representations  or  concealments 
material  to  the  risk  or  if  he  should  assign  the  policy.  There  was  evi- 
dence tending  to  show  that  the  assured,  m  his  application,  falsely  repre- 
sented the  incumbrances  at  much  less  than  their  real  amount,  and  that 
he  had  assigned  the  policy  before  the  loss.  Held,  that  it  was  error  to 
direct  a  verdict  in  his  favor.  Ibid. 

CRIMINAL  LAW  AND  PRAiXTICE. 

1.  When  a  city  or  village  ordinance  prohibits  that  which  is  a  crime  or  misde- 

meanor and  punishable  at  common  law  or  by  statute,  and  prescribes  a 
penalty  for  its  violation  by  fine,  with  imprisonment  on  default  of  pay- 
ment, the  action  to  recover  such  penalty  is  quasi  criminal,  and  cannot 
be  brought  to  this  court  on  the  plaintiff's  appeal.  President,  etc.,  of 
Plattemlle  v.  McKeman,  4o7 

2.  Under  sec.  4541,  R.  S.,  any  person  who  is  himself  en^^aged  in  the  busi- 

ness of  a  banker  or  broker  m  this  state,  and  who  receives  money,  paper 
circulating  as  money,  or  commercial  paper,  on  deposit  or  for  safe  keep- 
ing, etc,  when  he  knows  or  has  good  reason  to  know  that  he  is  "  unsafe 
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or  insolvent,**  is  liable  to  be  punished  as  provided  in  that  section;  and 
sach  liabiliiy  is  not  confined  to  officers,  clerks  or  agents  of  corporations 
or  individuals  engaged  in  such  business.    Baker  v.  The  State,  368 

8.  Said  statute  is  not  in  conflict  with  the  14th  amendment  of  the  federal 
constitution  (which  declares  that  "  no  state  shall  denv  to  any  person 
within  its  jurisdiction  tiie  equal  protection  of  the  laws  ),  nor  with  any 
provision  of  our  state  constitution,  but  is  valid.  Ihid. 

DAMAGES. 

See  EviDBNCE,  4, 5.    Flowaoe  of  Land,  1.    PLEADixa,  8.    Slander,  4. 

Tax  Deed,  5. 

1.  The  complaint  seeks  a  recovery  for  sickness  and  bodily  and  mental  suffer- 

ing of  the  plaintiff  wife,  and  for  mental  snaring  and  expense  and 
trouble  on  the  part  of  the  plaintiff  husband  growing  out  of  the  sickness 
of  the  wife,  alleged  to  have  been  caused  by  the  negligence  of  defendant's 
servants  in  directing  plainti^  to  leave  a  train  of  passenger  cars  before 
they  had  reached  their  destination ;  and  the  action  is  held  to  hQ  in  forty 
for  the  negligence^  and  not  upon  the  contract  of  carrriage,  notwithstand- 
ing averments  which  show  a  contract  relation  between  Uie  parties,  and 
that  defendant  "  wholly  disregarded  its  duty  in  the  premises,  and  its 
contract  and  obligations  to  and  with  the  plainti&.**  Broum  et  ux,  v,  C, 
M,  dt  St,  P.  Bailway  Co,,  342 

2.  While  the  rule  in  actions  for  breach  of  contract  is,  that  the  damages  re- 

coverable are  only  such  as  the  parties  may  reasonably  be  supposed  to 
have  contemplated  as  likely  to  result  from  such  a  breach,  the  general 
rule  in  actions  for  torts  is,  that  the  wrong-doer  is  liable  for  all  ii^juries 
resulting  directly  from  the  wrongful  act,  whether  they  could  or  could 
not  have  been  foreseen  by  him.  Ibid. 

3.  The  fact,  therefore,  that  defendant's  servants  did  not  know  the  delicate 

state  of  health  of  the  plaintiff  wife  at  the  time  of  the  alle^d  wrong, 
does  not  relieve  defendant  from  liability  for  the  actual,  durect  conse- 
quences of  such  wrong.  Ibid, 

4.  The  direct  or  proximate  consequences  of  a  wrongful  act  are  those  which 

occur  without  any  intervening  independent  cause ;  and  the  fact  that  the 
iiguries  chiefly  complained  of  were  caused  immediately  by  the  act  of 
plaintiffs  in  walking  from  the  place  where  they  left  the  cars  to  the  next 
station,  will  not  relieve  defendant  from  liability  therefor,  where  it  appears 
that  plaintiffs'  act  in  so  walking  was  rendered  apparently  necessary  by 
defendant's  wrongful  act,  and  was  not  negligent.  Ibid, 

5.  The  evidence  in  this  case  of  subsequent  negligence  on  plaintiffs*  part,  con- 

tributing to  the  injury,  is  not  sufficient  to  warrant  this  court  in  reversing 
a  judgment  upon  verdict  in  their  favor.  Ibid, 

6.  In  an  action  for  the  breach  of  an  executory  contract  to  sell  and  deliver 

goods,  the  measure  of  damages  ^nerally  is,  the  difference  between  the 
contract  price  and  the  market  pnce  of  the  goods  at  the  time  and  place 
of  delivery  specified  in  the  contract  But  this  rule  is  inapplicable  where 
the  purchaser  could  not  go  into  the  market  at  the  agreed  time  and  place 
for  delivery,  and  obtain  the  goods.  CoeJAum  et  aX.  v,  Ashland  Lumber 
Co,,  619 

7.  The  contract  in  this  case  requiring  delivery  of  certain  kinds  of  lumber  in 

large  quantities,  by  the  defendant  compan^r  to  the  plaintiffs,  on  defend- 
ants nocks  at  Ashland  in  this  state  at  specified  times,  the  court  erred  in 
admitting  evidence  for  the  defendant  to  show  that  plaintifb  could  have 
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procared  the  lumber  to  be  manufactured  at  some  of  fhe  mills  on  the 
Wiaoonsin  Central  Bailwa^  between  Ashland  and  Stevens  Point  — there 
being  no  evidence  that  plaintiSs  had  notice  beforehand  pf  defendant's 
intended  default,  or  that  cfier  such  default  they  could  have  procured  at 
such  mills  lumber  of  the  required  Kinds,  and  placed  it  in  Ashland  ready 
for  shipment  at  the  times  and  in  the  manner  required  by  the  contract 
What  the  rule  would  be  if  they-had  had  such  notice,  and  could  thus 
have  supplied  themselves,  not  considered.  Ibid. 

8.  Plaintiffs  in  this  case  ace  entitled  to  recover  such  damages  as  did  arise,  and 

would  naturally  arise  according  to  the  usual  course  of  things,  from  de- 
fend^mt's  breach  of  contract,  or  such  as  mtiy  reasonably  be  supposed  to 
have  been  in  the  contemplation  of  both  parties  when  they  made  the  con- 
tract, as  the  probable  result  of  such  a  breach  of  it,  but  not  such  as  arose 
from  special  circumstances  under  which  plaintifiGs  entered  into  the  con- 
tract, unknown  to  the  defendant  at  that  time.  Ibid. 

9.  Thus,  plaintiffs  were  entitled  to  show  that  the  lumber  purchased  was  in- 

tended for  shipment  to  0..  and  that  this  was  known  to  defendant  at  the 
date  of  the  contract;  and  thereupon  theirdamages  would  be  ascertained 
by  Eiading  to  the  contract  price  ot  the  lumber  at  the  agreed  time  and 
place  of  delivery,  the  cost  of  transporting  it  to  Q.  (including  insurance), 
and  the  fees  of  inspection,  and  any  other  expenses  usual  and  necessary 
in  putting  the  lumber  upon  the  market  at  Q.,  and  deducting  this  amount 
from  the  market  price  at  Q.  at  the  time  when  it  would  have  reached 
that  place  if  there  had  been  no  breach  of  the  contract  Ibid. 

DEDICATION. 

1.  There  cannot  be  a  dedication  to  a  limited  portion  of  the  public;  and  an 

acceptance  by  the  public  is  necessary  to  a  valid  dedication.  Trerice  et. 
al.  V,  Barteau,  99 

2.  Words  purporting  to  grant  a  strip  of  land  to  a  dty,  inserted  in  a  deed  to 

a  third  person  of  lots  adjoining  such  strip,  while  of  no  effect  as  a  convey- 
ance to  the  city,  may  be  evidence  of  the  grantor's  intent  to  dedicate 
such  strip  to  the  pubuc.  Ibid. 

3.  On  the  question  whether  a  certain  strip  of  land  in  a  city  is  a  public  alley, 

evidence  is  admissible  to  show  that  such  strip  has  been  taxed  by  the  city 
ever  since  its  organization ;  that  it  has  been  sold  by  the  county,  with 
other  lands,  for  taxes,  and  deeds  ^ven  on  such  sales ;  that  it  appeared 
as  an  alley  on  none  of  the  authonzed  maps  of  the  city;  that  tlie  city  has 
never  authorized  or  accepted  the  dedication;  that  the  strip  has  never 
been  used  by  the  public,  but  only  by  the  acyoining  lot-owners;  and  that 
plaintiff  went  into  possession  of  it  more  than  ten  years  before  the  action, 
and  fenced  it  in  with  her  adjoining  lot,  has  cultivated  and  built  upon  it, 
and  has  paid  taxes  upon  it  every  year  for  about  ten  years,  except  when 
it  was  sold  for  taxes:  such  evidence  tended  strongly  to  show  both  a  non- 
acceptance  of  the  alleged  dedication,  and  a  title  in  plaintiff  by  adverse 
possession.    Lemon  v.  Hay  den,  13  Wis.,  160,  distinguished.  Ibid. 

DEED. 

See  BouNDAKiBS  op  Land,  1.  Conflict  of  Laws.  Dedication,  2. 
Evidence,  12.  Foreclosure  of  Mortgage,  7,  8.  Frauditlent 
Conveyance.  Homestead  Law,  2.  Married  Woman,  1.  Refor- 
mation OP  Deed.    Tax  Deed. 

L  The  certificate  of  acknowledgment  of  a  deed  is  no  part  of  its  execution ; 
and  sec.  9,  ch.  86,  R.  S.  1858,  as  amended  by  ch.  188  of  1859,  did  not 
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prescribe  the  form  of  a  certificate  of  acknowledgment  of  a  deed  executed 
out  of  the  state  before  a  notary  pablic,  or  require  it  to  be  made  in  accord- 
ance with  the  laws  of  the  place  where  it  was  made;  and  such  a  certificate 
is  sufficient  where  it  would  have  been  in  substantial  compliance  with 
the  laws  of  this  state  if  made  here.    Knight  v.  Leary,  459 

2.  Where,  therefore,  a  deed  of  substitution  by  an  attorney  in  fact  to  con- 

vey land,  was  acknowledged  before  a  notary  public  m  the  District  of 
Columbia,  and  the  notary*s  certificate  failed  to  recite,  as  required  by  the 
laws  of  congress  then  in  force  in  said  district,  that  the  grantor  named  in 
the  deed  was  well  known  to  him,  or  that  his  identity  was  proved,  etc. : 
Held,  that  the  certificate  was  sufficient.  Ibid. 

3.  The  fpndamental  rule  in  the  construction  of  deeds  is  to  so  construe  them 

as  to  give  effect,  if  possible,  to  the  grantor's  intention.  Parkinson  v. 
McQuatd,  473 

Definitions. 
See  HioHWAYS,  1.    Insubanob,  etc.,  4.    Mobtgagb,  1. 

DEMAND. 

1.  Where  property  is  taken  from  the  owner's  home  and  possession  upon 

authonty  of  his  vrife  only,  and  there  is  no  evidence  of  her  authority  as 
agent  for  her  husband  in  that  behalf,  qucere  whether  an  action  for  the 
value  of  the  property  will  not  lie  without  any  demand.  AuU  v,  W.  db 
W.  Manufg  Co,,  300 

2.  In  such  an  action,  an  answer  alleging  title  in  defendant  would,  if  stand- 

ing alone,  operate  as  a  waiver  of  a  demand;  but  if  there  is  also  a  gen- 
eral denial,  perhaps,  on  failure  to  show  a  tortious  taking,  it  might  be 
necessary  for  plaintiff  to  show  a  demand  before  suit  brought.  In  this 
case,  however,  a  demand  was  conclusively  proven.  Ibid, 

DEMURRER. 

See  Limitation  of  Actions,  2. 

The  joinder  of  a  party  as  plaintiff  who  has  no  interest,  is  not  ground  of 
demurrer.    Boyd  v.  Beaudin  et  al.,  193 

Deposition. 
See  Evidence,  7, 13. 

Distribution. 
^ee  Estates  of  Decedents,  3-^. 

DIYORCE.   ' 

1.  In  a  divorce  suit  by  the  wife,  an  order  refusing  to  allow  an  amendment 
of  the  complaint  making  a  third  person  a  defendant  on  the  ground  that 
the  {^rincifm  defendant  had  conveyed  to  him  a  part  of  his  real  estate 
with  intent  on  the  part  of  both  to  defraud  plaintiff  of  a  proper  provision 
for  her  support,  etc.,  is- affirmed  because  it  is  not  shown  that  there  was 
any  intention  to  prejudice  platntiff*8  rights,  or  that  they  will  be  preju- 
diced, in  fact,  \q  the  conveyance.  Damon  v.  Damon,  2S  Wis.,  510, 
distinguished.     Vamey  9.  Vamey,  422 
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2.  Under  sec.  2361,  R.  S.,  the  oiicait  court  in  a  suit  by  the  wife  for  divorce 

has  power,  upon  rendering  judgment  dismissing  the  complaint  (as  well 

as  before  juc^ment),  to  onler  the  husband  to  pay  such  sum  as  in  its  dis- 

.    cretion  it  deems  necessary  to  meet  the  expenses  of  the  prosecution  of 

the  suit    Sumner  v,  Sumner,  imp,,  642 

3.  Where  it  appeared  that  neither  party  had  been  blameless  in  the  treat- 

ment of  tne  other;  that  the  husband  had  on  several  occasions  used 
harsh  and  insulting  language  towards  the  wife;  that  he  advised  her  to 
obtain  a  divorce,  under  an  erroneous  impression  as  to  the  law;  and  that 
plaintiff  prosecuted  the  action  in  good  faith,  believing  that  she  had  good 
cause  for  a  divorce:  Held,  that  there  was  no  abuse  of  discretion  in  re- 
quiring liie  defendant  to  pay  the  actual  and  necessary  disbursements 
of  plaintiff's  attorney  in  prosecuting  the  action,  and  reasonable  fees 
therefor.  Ibid, 

DOWER. 

See  Estates  op  Dbcedeitts,  1,  2,  4. 

A  certain  report  of  commissioners  appointed  to  admeasure  plaintiff^s  dower, 
etc  (which  was  confirmed  by  the  court),  construed  as  an  assignment  of 
parcel  x  as  dower,  and  of  parcel  y  as  homestead.  Durhee  v.  FeUon, 
imp,,  405 

EJECTTMENT. 
See  Adybrsb  Fossessioit. 

In  ejectment,  proof  that  defendant  claimed  to  have  a  deed  of  the  premises, 
and  assumed  a  right  to  lease  them  and  to  collect  the  rents  and  retain 
them  to  his  own  use,  at  least  tends  to  show  an  ouster  of  the  plaintiff. 
Durkee  v,  Felton,  imp.,  406 

Equity. 
See  Chattel  Mortgage.    Fobbclosure  of  Mortgage,  9-13.   Fraud- 
ulent    OONVEYANCE.      JoiNDER    (B.).     RrFORMATIOIT    OF    DeED. 

Reformation  of  Lease.    Tenants  in  Common,  2. 

ESTATES  OF  DECEDENTS. 
See  Garnishment,  2. 

1.,  Since  the  territorial  statutes  of  1839,  the  statutory  rule  in  this  state  has 
been,  that  a  testamentary  provision  for  the  widow  was  presumptively 
in  lieu  of  dower,  unless  the  will  itself  showed  plainly  that  such  provision 
was  in  addition  to  dower.    Hardy  et  al.  v.  Scales  et  al.,  452 

[2.  Whether,  under  sec.  18.  ch.  89,  R.  S.  1858,  a  provision  in  the  will,  not 
renounced  by  the  widow,  excluded  her  from  dower  in  real  estate  noi 
disposed  of  by  the  will,  is  not  here  decided.]  Ibid, 

3.  Prior  to  ch.  106  of  1877,  the  widow  took  her  share  of  the  personal  prop- 

erty under  the  statute  of  distributions,  unless  excluded  by  the  wUl  itself, 
without  being  compelled  to  make  her  election.  Ihid. 

4.  Under  ch.  106  of  1877,  where  a  will  makes  provison  for  the  widow,  she 

is  excluded  from  any  share  of  either  the  real  or  the  personal  estate  of  the 
testator,  left  undisposed  of  by  the  will,  by  virtue  of  the  right  of  dower 
or  under  the  statute  of  distributions,  unless  she  duly  renounces  the  pro- 
vision so  made  for  her  in  the  will.  Ibid. 
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5.  The  atatate  of  1877  repeals  by  implication  Bubd.  6,  sec.  1,  ch.  99,  R.  S. 
1868.  im. 

Estoppel. 
See  GARNiBHMEirr,  1.    Partnership,  1. 

EVIDENCE. 

See  BoTTNDABiBS  ov  Laih),  1  (1),  2.  Contracts,  3.  Court  and  Jury,  4. 
Dedication,  2,  3.  Ejectment.  Foreclosure  op  Mortoaoe,  2. 
Fraud,  1.  Garnishment,  1.  Libel,  1.  License,  1.  Slander,  3. 
Tax  Deed,  1,  2.    Trusts. 

1.  In  an  action  for  iignries  from  defendant's  negligence  in  permitting  its 

telegraph  wires  to  be  down  and  lying  across  a  highway  at  a  certain  spot, 
proof  that  defendant's  poles  and  wire  were  down  at  other  places,  within 
a  few  miles  of  the  place  of  the  injury,  and  at  other  times,  within  a  few 
months  of  the  time  of  the  injury,  would  seem  to  be  admissible  to  show 
defendant's  negligence.    Randall  et  «Z.  v.  N,  W,  Telegraph  Co.\    140 

2.  An  admission  by  the  defendant  company's  general  agent,  after  the  injury 

was  received,  that  defendant  was  liable  therefor,  was  not  admissible  in 
evidence;  and  a  judgment  for  plain tid  is  revei*sed  for  its  admission 
against  a  sufficient  objection  to  its  competency,  the  court  not  being  able 
to  say  that  defendant  was  not  ii^ured  tnercby.  Ibid, 

3.  It  is  the  settled  rule  in  this  state,  that  contributory  negligence  is  puroly 

matter  of  defense,  and  the  burden  of  proof  in  relation  thereto  upon  the 
defendant;  and  where  evidence  introduced  by  the  plaintitf  tends  to 
show  contributory  negligence,  while  defendant  may  avail  himself  of 
such  evidence,  the  burden  of  proof  is  not  shifted  thereby.  Ibid, 

4.  In  an  action  for  personal  injuries  to  the  plaintiff,  which  disqualified  him  to 

give  his  personal  attention  to  the  business  which  he  had  previously  car- 
ried on,  where  such  buamess  consisted  in  the  manufacture  'and  sale  o£ 
patented  and  other  machines,  it  was  error  to  admit  proof  of  the  average 
profits  of  his  business  while  he  carried  it  on,  as  a  basis  for  estimating  his 
damages,  such  a  basis  being  of  too  uncertain  and  speculative  a  character. 
Bierbach  v,  Goodyear  Rubber  Co,,  208 

5.  Under  a  general  allegation  in  thd  complaint  that,  by  reason  of  the  injuries 

complained  of,  plaintiif  has  been  unable  to  attend  to  his  ordinary  busi- 
ness, he  may  prove  what  his  business  is,  arid  the  damages  he  has  suf- 
fered by  reason  of  his  inability  to  pursue  it.  Luck  v,  Ripon,  52  Wis., 
196.  Ibid, 

6.  It  is  error  to  charge  the  jury  that,  **  if  the  witnesses  are  equally  credible, 

and  they  so  present  themselves  to  the  mind  of  the  jury,  then  the  greater 
number  of  witnesses  on  one  side  or  the  other  would  be  entitled  to  the 
greater  weight. ' '  Ibid, 

7.  In  the  case  of  a  deposition  taken  on  oral  interrogatories,  upon  notice, 

where  the  partv  in  whose  b^^half  cross  interrogatories  are  to  be  put  is 
not  represented  by  attorney,  but  depends  upon  written  interrogatories 
sent  to  the  examining  officer,  the  mere  fact  that  some  of  the  cross  inter- 
rogatories are  somewhat  evasively  or  not  fully  answered,  by  reason  of 
the  neglect  of  such  officer  to  press  vigorously  for  full  and  exact  answers, 
is  not  sufficient  ground  for  suppressing  Oie  dejwsition;  but  this  rule  will 
not  prevent  the  striking  out  of  an  answer  which  is  not  responsive  or  is 
purely  evasive.     Trowbridge  v,  8iekler,  806 
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8.  In  replevin,  a  witness  may  properly  testify  that  a  jparticalar  person  was 
"in  possession "  of  the  property  at  a  specified  tame;  and  it  is  for  the 
adverse  party,  by  cross  examination,  to  ascertain  what  facts  within 
the  witness's  observation  were  regarded  by  him  as  constituting  snch 
"possession/*  Ibid, 

dl  If  the  record  in  the  office  of  a  reffister  of  deeds  of  a  county  in  this  state, 
of  a  certified  copy  of  the  records  of  a  U.  S.  land  office  m  the  state,  is 
evidence  of  the  entries  of  land  therein  stated,  still  snch  record  will  be 
controlled  by  a  certified  copy  of  such  land  office  records,  introduced  jn 
evidence,  and  showing  error  in  ihe  registry.    Knight  v.  Leary,        .459 

10.  The  evidence  in  this  case,  in  reference  to  the  original  entry  by  C.  of  land 

under  a  land  warrant,  including  the  certificate  of  the  location  of  such 
wanrant.,  issued  by  the  land  office  at  the  time,  the  proper  monthly  ab- 
sti*act  of  locations  made  at  said  office,  and  the  patent  issued  by  the 
United  States  upon  such  entry  —  held  to  show  conclusively  that  tiie  en- 
try did  not  cover  the  land  here  in  dispute,  notwitbatanding  a  subsequent 
unexplained  alteration  of  the  entry  upon  the  books  of  the  office,  and  the 
record  of  the  entry  as  so  altered  in  the  office  of  the  register  of  deeds  of 
the  county.  Ibid. 

11.  In  the  absence  of  evidence  explaining  the  alteration  in  such  entry,  or 

showing  that  C.  ever  purchased,  paid  for  or  located  the  land  here  in 
dispute,  or  acquired  any  interest  therein  from  the  government,  the  alter- 
ation is  held  inoperative  for  any  purpose.  Ibid. 

12.  Where  a  patent  of  land  from  the  United  States  recites  that  the  patentee*s 

daim  thereto  "has  been  established  and  duly  consummated  in  con- 
formity to  law,"  and  that  the  instrument  was  issued  pursuant  to  certain 
specified  acts  of  congress,  it  must  be  presumed  that  such  recitals  are 
true,  if  there  is  any  method  by  which,  consistently  with  the  law  and  the 
facts  in  proof,  a  valid  entry  of  the  kind  could  have  been  made  by  the 
patentees.  Ibid. 

13.  In  case  of  a  deposition  taken  without  the  state  before  a  notary  public, 

under  sec.  4112,  R.  S.,  the  certificate  of  such  notary  need  not  have 
attached  thereto  any  certificate  of  his  official  character.  Sec.  4203,  R. 
S.,  has  no  reference  to  such  depositions.    Hayes  v,  Frey  et  al.,         503 

14.  Portions  of  medical  books  cannot  be  read  to  the  jury  as  evidence,  although 

such  books  have  been  shown  by  expert  testimony  to  be  "standard  works 
In  the  medical  profession.'*    Stilling  v.  loum  of  Thorp,  528 

EZCUSABLB  NEQIiBCT. 

See  Appeal  (A.),  2. 

Execution. 
See  Insurance,  etc,  1,  2. 

Exemption.  • 

See  Homestead. 

Expert  Testimony. 
See.CouRT  and  Jury,  4.    Evidbncb,  14. 

Findings  op  Pact. 
See  FoRBCLOsuRB  OP  Mortgagb,  9,  IL  VL   Fraud.  2, 8.    Jodgmsnt 

(F.),M2. 
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FLOWAGE  OF  LAND. 

1.  A  company  which  has  constructed  works  (in  this  case  a  boom)  in  a  public 

river,  in  a  proper  manner  and  bv  authority  of  the  legislature,  is  not 
liable  for  damages  for  flowage  of  land  caused  by  an  extraordinary  freshet 
such  as  the  company  could  not  reasonably  have  anticipated  and  provided 
against,  even  though  such  dama^res  may  have  been  to  some  extent 
occasioned  by  the  presence  of  sudi  works  in  the  river.  Borchardt  v. 
Wausau  Boom  Co,,  107 

2.  The  question  whether  in  a  given  case  the  freshet  causing  the  danger  was 

of  such  unusual  and  extraordinary  character  as  to  excuse  a  party  from 
foreseeing  and  providing  against  it,  is  for  the  jury  under  proper  in- 
structions. Ibid, 

FORECLOSURE  OF  MORTGAGE. 

See  Joinder  (B.).    Res  Adjtjdicata,  2. 

1.  No  valid  foreclosure  of  a  mortgage  of  land  by  vii-tue  of  a  power  of  sale 

without  suit  expi-essed  m  the  instrumenti  could  be  had  under  ch.  154,  R. 
S.  1858,  unless  proceedings  were  taken  in  substantial  compliance  with 
that  statute.    Hayes  v.  Frey  et  al,,  503 

2.  The  party  who,  in  subsequent  litigation,  relies  upon  a  foreclosure  sale 

under  a  power,  is  not  bound  to  show  in  the  first  instance  that  no  action 
or  proceeding  had  been  instituted  at  law  tx)  recover  the  mortgage  debt; 
but  one  who  seeks  to  invalidate  the  sale  has  the  burden  of  proof  in  that 
respect  Ibid. 

3.  The  executor  of  a  deceased  mortgagee,  acting  under  letters  testamentary 

duly  granted  in  another  state,  may  execute  a  power  of  sale  in  the  mort- 
gage, of  land  in  this  state,  without  having  the  will  probated  here;  and, 
prior  to  ch.  20  of  1869,  he  might  do  so  without  filing  a  copy  of  his  letters 
testamentaiy  in  any  public  office  in  this  state.  Hayes  v,  Lienlokken,  48 
Wis.,  509,  distinguished.  Ibid, 

4.  The  exe<;utor  in  this  case  was  also  made  by  the  will  a  residuary  legatee, 

but  there  were  special  money  bequests  to  other  i>er8ons  and  no  special 
bequest  of  the  note  and  mortgage  here  in  question  to  the  executor.  Held, 
that  he  took  the  pi-operty  in  the  first  instance  as  executor,  and  not  bv 
'•assignment  "  within  the  meaning  of  ch.  154,  R.  S.  1858.  Ibid. 

[5.  The  efiFect  of  ch.  20  of  1869  (now  sec.  8267,  R.  S.),  somewhat  considered  by 
Taylor,  J.  But  that  statute  was  not  in  force  when  the  proceedings  by 
the  executor  here  in  question  were  had.]  Ibid. 

6.  The  validity  of  a  sale  under  a  x>ower  in  a  mortgage  is  not  affected  by  the 

fact  that  the  statute  of  limitations  had  run  upon  the  note  secured  by  the 
mortgage.  Ibid. 

7.  The  fact  that  the  certificate  of  such  a«ale  recited  that  a  deed  would  not 

be  issued  until  two  years  (instead  of  one)  after  the  sale,  does  not  invali- 
date a  deed  issued  after  the  two  years  had  expired;  and  a  failure  to 
attach  a  seal  to  the  certificate  is  not  a  fatal  defect.  Ibid. 

8.  Under  sec.  12,  ch.  154,  R.  S.  1858,  the  deed  of  land  sold  at  such  a  sale 

may  be  executed  either  by  the  officer  who  made  the  sale  and  whose  term 
has  expired,  or  bv  his  successor  in  office.  Ibid. 

Vol.  LTV— 46 
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9.  By  the  terms  of  a  mortgage  given  to  secure  payment  of  purchase  money 
amounting  in  all  to  f  2,960,  $100  were  to  be  paid  at  once;  the  mortgagor 
was  to  pay  all  incumbrances  then  existing  upon  the  property,  and  1^ 
credited  with  one-half  the  amount;  and  the  remamder  was  to  be  paid 
in  installments.  In  an  action  brought  some  years  afterwjurds,  the  com- 
plaint alleged  that  there  was  due  and  unpaid  on  the  mortgage  a 
balance  of  $2,000,  and  the  answer,  without  expressly  denying  this  aver- 
ment, alleged  that  defendant  had  paid,  before  the  commencement  of 
the  action,  incumbrances  amounting  to  abaut  $4,000,  one-half  of  which 
should  be  allowed  as  a  payment  on  the  mortgage.  There  was  no  pre- 
tense of  any  other  payments,  except  the  $100.  The  court  found  as  a 
fact  that  there  was  due  on  the  mortgage  $2,128.  Held^  that  this  suffi- 
ciently disposed  of  the  issue  as  to  the  amount  of  payments  made  by 
defendant  to  discharge  incumbrances.     Wylie  r.  Karnei\  591 

10.  Under  the  terms  of  the  mortgage  as  above  8tat<^d,  the  mortgagor  was 

entitled  to  credits  for  one- half  of  the  sums  paid  by  him  upon  the  amount 
of  incumbrances  existing  at  the  time  of  the  mle,  but  not  for  any  part  of 
sums  paid  by  him  for  subsequently  accrued  interest  on  such  mcum- 
brances.  Ibid. 

11.  The  answer  also  alleged  damage  to  defendant  from  false  representations 

by  the  vendor  at  the  time  of  the  sale;  but  did  not  allege  that  the  vendor 
knew  the  representations  to  be  false,  nor  did  it  plead  the  facts  as  a 
counterclaim.  The  court  found  that  the  vendor  warranted  the  property 
tree  from  defects,  and  that  there  was  a  defect,  to  defendant's  damage 
in  a  certain  amount,  which  was  deducted  in  the  judgment.  HeW,  on 
defendant's  appeal,  that  there  was  no  error  as  against  him;  that,  even 
if  that  part  of  the  answer  which  relates  to  the  alleged  false  representa- 
tions could  properly  be  treated  as  in  form  a  counterclaim,  it  does  not 
state  a  cause  of  action;  and  that,  if  it  were  otherwise,  the  issue  was 
sufficienUy  disposed  of  by  the  finding  and  judgment.  Ibid. 

12.  The  answer  alleged  that  the  property  mortgiflged  was  personal  and  not 

teal  property,  and  also  set  up  certain  alleged  tacts  as  estopping  plaintiff 
from  claiming  that  the  mortgage  was  of  rt-alty.  The  mortgage  was  of 
an  undivided  half  of  a  certain  steam  saw-mill,  situate  on  a  certain  lot. 
and  of  the  tools,  implements  and  fixtur^^s  connected  with  such  mill;  and 
the  court  found  tliat  the  mill  still  remained  on  said  lot,  and  was  "  a  ^- 
tionary  mill,  set  in  brick  arches  on  said  land;*'  and  it  rendered  judgment 
of  foreclosure  and  sale  in  the  manner  prescribed  for  real-estate  mort- 
gages. Held,  that  at-least  some  part  of  the  property  was  virtually  found 
to  be  real  estate;  and  that,  even  if  it  were  all  personal  property,  there 
would  be  no  error  in  the  judgment  injurious  to  the  mortgagor.        Ibid. 

13.  Judgment  in  foreclosure  can  allow  no  sum  as  attorney's  fees  in  addition 

to  statutory  costs,  unless  such  sum  is  stipulated  for  in  the  mortgage. 

Ibid. 

FRAUD. 

^fiee  Chattel  Mortgage,  9.     CoNTRAcrre,  3.     Court  and  Jdkt,  2,  3; 
Foreclosure  op  Mortgage,  11.    Fraudulent  Conveyance. 

1.  One  who  impeaches  a  mortgage  as  in  fmud  of  creditors,  has  the  burden 
of  showing  the  fraud  by  clear  and  satisfactory  evidence.  Rice  v. 
Jerenson,  248 

-2.  To  justify  this  court  in  reversing  the  finding  of  the  court  below  on  the 
issue  of  fraud,  there  should  be  a  clear  preponderance  of  the  evidence 
agiunst  such  finding.  Ibid. 
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3.  Upon  all  the  evidence  in  this  case  (stated  in  the  opinion)  this  court  de- 

dines  to  reverse  the  finding  of  the  court  below  that  the  mortgage  here 
in  question  (upon  a  stock  of  goods)  was  given  without  any  fraudulent 
intent  as  to  creditors,  notwitlStandEing  several  facts  which  are  grounds 
of  suspicion  and  usually  indications  of  bad  faith.  Ibid. 

4.  The  mere  purchase  of  land  with  knowledge  that  a  person  is  in  possession 

claiming  title  adverse  to  that  of  the  vendor,  in  good  faith,  ana  has  paid 
for  the  land,  is  not  a  fraud  in  the  law.    Knight  v,  Leary^  459 

5.  An  intent  to  defraud  cannot  be  inferred  from  the  mere  fact  that  a  debtor 

made  a  general  assignment  for  the  benefit  of  creditors,  or  that  he  pre- 
ferred some  of  his  creditors  to  others,  or  that  he  turned  out  property  in 
payment  of  certain  creditors  after  xn  attachment  had  been  levied  in 
favor  of  another  creditor,  and  before  executing  his  general  assignment, 
lorrf  p.  Devendorfy  imp,,  491 

FRAUDULENT  CONVEYANCE. 

1.  To  avoid  a  sale  as  in  fraud  of  creditors,  both  parties  to  it  must  be  con- 

nected with  the  fraudulent  design.    Mehlhop  v,  Pettibone  et  ttx,,  •     652 

2.  Where  lands  are  exchanged,  and  one  of  the  deeds  is  adjudged  void  as  to 

the  grantor's  creditors,  this  does  not  affect  the  validify  of  the  other  deed. 

Ibid. 

3.  The  defendant  wife  having  conveyed  her  own  land  in  Iowa  (which  was 

the  homestead)  to  the  defendant  husband,  by  a  valid  deed,  and  taken 
from  him  in  exchange  a  deed  of  Wisconsin  land  (whose  value  is  not 
shown),  and  there  being  no  evidence  that  she  knew  of  her  husband's  in- 
solvency or  indebtedness,  a  judgment  avoiding  the  deed  to  her,  in  favor 
of  his  creditors,  is  reversed  for  want  of  sufficient  proof  of  fraud  on  her 
part.  ,  Ibid. 

[4.  Whether  the  value  or  proceeds  of  thep  Wisconsin  land  could  be  followed 
by  the  husband's  creditors  in  a  court  of  equity,  and  made  a  charge  upon 
the  Iowa  lands,  not  considered.  Ibid. 

GARNISHMENT. 

1.  The  mere  facts  that,  during  the  pendency  of  an  action  for  a  money  judg- 

ment by  plaintiffs  a^inst  T.,  6.,  knowing  that  plaintiffs  were  making 
the  inquiry  with  a  view  to  determining  whether  they  shoufd  garnish 
him,  admitted  an  indebtedness  on  his  part  to  T.,  and  that  plainti^ 
were  thus  induced  to  commence  garnishment  proceedings  against  him, 
do  not  estop  him  from  afterwards  denying  the  existence  of  such  indebted- 
ness: though  such  admission  is  evidence  for  the  jury  as  to  the  fact  of 
indebtedness.     Warder  et  al,  v.  Bakery  Garnishee,  et  ah,  49 

2.  An  executor  or  administrator  is  not  subject  to  garnishment  before  a  final 

order  for  the  distribution  of  the  estate  is  made;  and  where  he  is  sum- 
moned as  garnishee  before  the  making  of  such  order,  judgment  cannot 
be  taken  against  him  therein  after  the  order  is  made.  Whether  he  is 
subject  to  garnishment  after  such  final  order,  is  not  here  determined. 
t/.  /.  Case  T.  M,  Co.  v.  Miracle,  ExW,  Garnishee,  295 

3.  Where  a  pei'son  whom  a  garnishee's  answer  discloses  as  a  claimant  of  the 

fund  in  dispute,  has  been  ordered  to  interplead  (R.  S.,  sec.  2767),  and 
has  answered  setting  up  his  claim,  and  the  plaintiffs  have  taken  issue  on 
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the  answer,  and  gone  to  trial  thereon,  they  cannot  afterwards  object 
that  the  answer  is  unverified  or  oat  of  time.  Kirby  et  al.  p,  Cormng, 
Gmttisheet  et  aL,  599 

4  It  having  been  foand  that  part  of  the  fond  in  the  garnishee's  hands  be- 
longed to  the  principal  debtor,  and  another  part  to  the  person  requited 
to  interplead,  judgment  properly  goes  in  favor  of  the  latter  agamst  the 
plaintiff,  for  costs.  Ibid. 

5.  Where  the  court  orders  the  garnishee  to  pay  over  to  such  party  inter- 
pleading 80  much  of  the  fund  as  is  a^judced  to  belong  to  hmi,  the 
question  whether  this  is  a  proper  order  will  not  be  considered  on  the 
plaintiff's  appeal.  Ibid, 

"Good  Faith." 
See  MoBTOAOB.  1. 

GUARANTY. 

By  contract  between  G.  and  plaintiff^  G.  was  to  have  the  excluaite  right  in 


cent,  interert."  H  guarantied  payment  by  G.  for  all  purchases  made 
by  him  under  such  contract,  and  payment  of  all  not^  **  or  renewals 
thereof,"  made  by  G.  in  pursuance  of  the  contract.  Afterwards,  by  a 
written  addition  to  the  contract  with  *G.,  made  without  the  knowled^ 
of  B.,  plaintiff  gave  him  the  privilege  of  selling  harrows  at  a  certain 
other  place  named.  G.  sold  harrows  at  such  other  place,  and  ^ve  his 
note  for  tJie  amount  due  plaintiff  therefor,  payable  on  or  6«/br«  Novem- 
ber 1,  1879,  with  interest  after  July  1,  1879,  at  ten  per  cent  In  a  suit 
on  such  note,  Held^ 

1.  That  the  liability  of  B.  as  surety  was  not  affected  by  the  additional 
agreement  between  G.  and  plaintiff  as  to  the  place  of  sale. 

2.  That  there  is  no  material  difference  between  the  form  of  the  note 
in  suit,  given  by  G.,  and  thai  described  in  the  contract;  and  the  surety 
is  liable  thereon.    Fond  du  Lac  Hatrow  Co.  v.  Bowles,  imp.,  425 

mGHWATS. 

See  Instructioks  to  Jury. 

1.  In  sec.  1227,  R.  S.  (which  requires,  under  a  penalty  for  neglect,  the  sec- 

tion of  guide-boajxis  at  certain  points),  the  words  **  legally  laid  out 
roads  "  apply  only  to  roads  laid  out  by  the  authorities  in  accordance 
with  the  statute  upon  that  subject,  and  not  to  roads  which  have  become 
such  by  mere  use  or  dedication.    State  et  al.  v.  Siegel,  86 

2.  Under  our  statute  (sec  1339,  R.  S.),  a  town  is  relieved  from  liability,  and 

the  county  is  liable,  for  damage  caused  by  the  defective  condition  of  a 
highWav,  only  where  such  highway  has  been  '*  adopted  "  as  part  of  a 
county  highway,  under  sec  1308.  K.  S.,  and  not  in  cases  where  a  road 
has  been  merely  *^  laid  out "  by  the  county  board,  under  sees.*  1300-1307. 
Stilling  v.  Town  of  Thorp,  /  528 

HOMESTEAD. 
See  DowEB. 

The  statute  (B.  S.,  sec  2933)  which  provides  that  the  exemption  of  a  debt- 
or's homestead  shall  not  be  impaired  by  a  sale  thereof,  but  "shall  ex- 
tend to  proceeds  derived  from  such  sale  while  held  with  the  inte&tioD  to 
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procure  another  homestead  therewith^  for  a  period  not  ezoeeding  two 
years/*  does  not  require,  aH  a  condition  of  snch  exemption,  that  the 
debtor  shall  contione  to  reside  in  this  state  daring  the  two  years,  noir 
that  he  shall  intend  to  procore  another  homestead  in  this  state.  Hewett 
V.  AUen,  583 

HOMESTEAD  LAW  (FEDERAL). 

1.  Under  the  act  of  congress  approved  April  4, 1872  (now  fotind  as  sec  2906, 

R.  S.  of  U.  S.,  any  person  of  certain  described  classes  who  had  thereto- 
fore entered,  ander  the  homestead  law,  aqaantity  of  land  less  than  160 
acres,  was  permitted  to  enter  enough  additional  land  to  make  up  the 
full  quantity  of  160  acres,  tcithoiU  residing  upon  snch  additional  tract. 
The  tract  here  in  question  being  only  forty  acres,  and  plaintiff  *8  grantor 
having  received  a  patent  therefor  containing  the  recitals  above  de- 
scribed, and  being  shown  never  to  have  resided  upon  said  land,  it  is 
presumed  (in  the  absence  of  evidence  to  the  contrary)  that  he  acquired  a 
right  to  enter  it  imder  the  acts  just  mentioned.    Knight  v,  Lecuy,    549 

2.  One  who  has  entered  land  under  the  homestead  law  may,  alienate  it  be- 

fore the  patent  issues,  in  the  absence  of  anything  in  the  statute  forbid- 
ding such  alienation;  and  the  patent,  when  issued  to  him,  will  vest  the 
title  in  his  previous  grantee  by  d^Kl  of  warranty.  Ibid, 

Husband  and  Wife. 
See  Demand,  1.    Diyokcb.    Married  WoiiAN.« 

INSTRUCn-IONS  TO  JURY. 

tSee  Agency.    Boundaries  of  Land,  3.    Evidence,  6.    Ju]>6Mbnt  (F.), 
2-4,  6,  13,  14.    Slander,  4. 

The  question  whether  there  was  error  in  giving  or  refusing  certain  instruc- 
tions, must  be  determined  by  a  consideration  of  the  facts  in  evidence  to 
which  they  related,  and  not  merely  of  their  accuracy  as  abstract  i)ropo- 
sitions  of  law.  And  where  the  bridge  whose  defective  condition  is 
alleged  to  have  caused  an  injury  complained  of,  was  only  twelve  feet 
wide,  and  sloped  southward  so  as  to  be  four  inches  lower  on  the  south 
than  on  the  north  side,  and  the  ice  was  much  thicker  and  rougher  on 
the  northern  than  on  ike  southern  side,  there  was  no  error  in  refusing  to 
charge  that  *'the  mere  slippery  condition  of  the  bridge,  arising  hx)mthe 
ordinary  action  of  the  elements  (as  ice  and  snow)  is  not  such  a  defect  as 
would  render  the  town  liable,"  or  in  charging  that,  if  the  ice  rendered 
the  highway  insufficient,  the  town  was  bound  to  restore  it  to  a  reason- 
ably safe  condition  within  a  reasonable  time.  Stilling  v.  Taum  of  Thorv^ 

INSURANCE  AGAINST  FIRE. 

1.  A  provision  in  afire-insurance  policy  that  the  "levy  of  an  execution  "  on 

property  insured  shall  terminate  the  risk,  is  applicable  only  to  personal 
property,  there  being  in  practice  no  levy  of  an  execution  on  real  estate. 
Hammel  t».  Queen's  Ins.  Co.,  etc.,  72 

2.  Such  a  policy  provides  for  an  immediate  termination  of  the  risk  "if  the 

property  be  sold  or  transferred,  or  any  alienation  or  change  take  place 
m  the  title  or  possession,  whether  by  legal  process  or  judicial  decree,  or 
voluntary  tranner  or  conveyance.''  Under  the  laws  of  this  state  the 
original  owner  of  kmd,  his  heir  or  assignee,  has  foil  rights  of  possession. 
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occupancy  and  use  for  fifteen  months  after  the  sale  of  the  land  on  ex- 
ecution; for  twelve  months  of  that  time  he  has  an  absolute  rigrfat  to 
redeem,  and,  on  his  failure  to  do  so,  other  judgment  creditors  or  mort- 
gagees  may  redeem  within  the  next  three  monws ;  and  the  purchaser  at 
execution  sale  can  acquire,  as  snch,  neither  title  nor  possession  before 
the  end  of  the  fifteen  months.  Held,  that  an  execution  sale  of  realty  is 
in  itself  no  ground  of  forfeiture  under  the  condition  above  recited.  Ibid. 

3.  The  policy  here  sued  on,  insuring  against  ''all  loss  or  damage  by  fire  ''  to 

the  property  described,  expressl;^  declares  the  insurer  liable  "for  any 
loss  or  damage  caused  by  lightnmg/*  Held^  that  this  language  covers 
all  known  e^ts  of  lightning,  and  not  merely  those  arising  from  com- 
bustion.   Spensley  t».  Lancashire  Ins.  Co.,  4v^i 

4.  The  word  "lightning,"  in  its  onlinary  and  popular  sense,  applies  to  any 

sudden  and  violent  discharge  of  electricity,  occurring  in  the  cour?^  of 
nature,  between  positively  and  negatively  electrified  bodies,  usually 
developing  in  its  course  the  phenomena  of  light^  heat  and  disruptive 
force.  Ibid. 

5.  The  property  insured  was  destroyed  bv  a  tornado;  and  this  court  is  of 

opinion  that  the  plaintiff's  evidence  (largely  set  out  in  the  opinion)  so 
tended  to  show  the  presence  in  the  tomato  of  electrical  disturbance  pre- 
senting the  usual  cnaracteristics  of  lightning  in  the  ordinary  sense  of 
that  word,  and  that  such  lightning  was  an  active  agent  in  destroying 
the  property  insured,  that  it  was  error  to  order  a  nonsuit  Ibid, 

lNTBRPLBia>KB. 

See  Garnishment,  d-5. 

JOINDER. 
(A.)  Of  Parties, 
See  Debiuureb. 

(B.)  Of  Causes  of  Action. 
An  action  against  A.  and  B.,  who  are  husband  and  wife,  and  X.,  who  holds 
a  mor^^e  of  land  from  B.,  to  have  a  prior  deed  from  A.  and  B.  to 
plainUn,  absolute  on  its  face,  declared  a  mortgage,  to  have  a  subsequent 
recorded  deed  purporting  to  have  been  executed  by  plaintiff  to  B.,  con- 
veying to  her  the  same  land,  set  aside  as  a  forgery,  and  to  have  plaintitt'*8 
mortgage  foreclosed  against  all  the  defendants,  does  not  improperly  - 
unite  different  causes  of  action.    Moon  v,  McKnighl,  imp,,  551 

JUDGMENT. 
.(A.)  Form  of  Judgment, 
See  Municipal  Court  of  Dane  County,  2. 

(B,)  Separate  Judgment  as  to  one  dtfendant. 
See  Counterclaim. 

(C.)  Judgment  for  debt  not  due. 
.   See  Attachment,  1. 

(D.)  When  Judgment  Void. 
See  Appeal  (C). 

(E.)  Modifying  Judgment  after  term. 
This  court  has  no  power  to  Modify  its  own  judgments  as  to  oosts,  rendered 
at  a  former  term,  as  by  changing  it  from  a  judgment  against  the 
plaintiff  (who  brought  the  suit  in  his  official  capacity  upon  an  assi^ee's 
bond)  to  a  judgment  against  the  person  for  whose  benefit  the  suit  wait 
brought    Boland^  Clerk,  etc.,  v,  Benson  et  ah,  387 
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(F.)  Reversal  of  Judgment 
See  Costs.    Damages,  5.    Evidence,  2.    Forbclosube  op  Mobtgagb, 
12.    Fraud,  2,  3.    Slander,  3. 

1.  Where  a  plaintiff  is  prranted  all  the  relief  which  he  demands,  or  to  which 

he  is  entitled,  he  cannot  complain  hecaase  it  is  granted  upon  grounds 
different  from  those  for  which  he  contends.  Mowry  v.  First  National 
Bank,  etc,,  38 

2.  Where  an  instruction  asked,  which,  though  not  in  the  best  forin,  defines 

tJ3C  law  with  substantial  correctness,  is  rejected,  and  no  correct  instruc- 
tion upon  the  same  point  is  given,  this  is  error,  if  prejudicial  to  the 
appellant.    Borchardt  v,  Wausau  Boom  Co.,  107 

8.  A  mere  instruction  to  the  jury  that  such  admission  of  the  agent  was  not 
conclusive  against  the  defendant  company,  was  not  a  sufficient  with- 
drawal of  the  evidence  from  the  consideration  of  the  jury;  and  the  fact 
that  such  instruction  was  given  at  defendant's  request  after  its  objection 
to  the  evidence  had  been  overruled,  will  not  cure  the  error  of  the  court 
in  admitting  the  evidence.    Randall  et  al.  v.  N.  W.  Telegraph  Co.,  140 

4.  A  judgment  will  be  reversed  for  an  erroneous  instruction,  notwithstand- 

ing t£e  fact  that  correct  instructions  in  a  contrary  sense  were  also  given, 
where  this  court  is  not  satisfied  that  the  appellant  was  not  ix^jured  by 
the  error.  Ibid, 

5.  Findings  of  fact  by  the  trial  court  will  not  be  reversed  on  appeal  except 

upon  a  dear  preponderance  of  evidence.    James  v.  Cutler,  1*2 

6.  Where  the  instructions  given  are  not  incorrect,  a  mere  omission  to  give  a 

more  definite  instruction  to  which  the  appellant  might  have  been  en- 
titled, but  which  he  did  not  ask  for,  is  not  ground  for  reversal.  TroiP- 
bridge  v.  Sickler,  306 

7.  It  is  discretionary  with  the  trial  court  whether  it  will  permit  the  jury,  on 

motion  of  a  party,  to  view  premises  or  property;  ana  its  determination 
01  that  point  will  not  be  reviewed  on  appeal.  Boardman  et  al.  v.  West- 
c'h'ister  Fire  Ins.  Co.,  364 

8.  If  the  jury  are  guilty  of  any  misconduct  in  making  the  view,  or  the  court 

errs  in  instructing  them  as  to  the  effect  they  may  ^ive  to  matters  which 
have  fallen  under  their  observation  while  making  it,  the  appellant  must 
cause  such  misconduct  or  such  erroneous  instruction  to  appear  by  the  bill 
of  exceptions.  Ibid. 

9.  What  was  said  by  counsel  by  way  of  argument  to  induce  the  court  to 

order  a  view  to  be  taken  by  the  jury,  cannot  be  alleged  for  error.    Ibtd. 

10.  A  judgment  upon  verdict  will  not  be  reversed  upon  the  weight  of  evi- 

den<?e,  where  there  is  evidence  sufficient  to  support  the  verdict.  Fotrers 
V.  Dellinger,  389 

11.  A  judgment  upon  verdict  against  defendant  for  the  value  of  the  whole 

of  certain  chattels  is  reversed  for  want  of  any  evidence  of  defendant's 
liability  as  to  a  part  of  the  chattels.  Ibid, 

12.  There  was  in  this  case  no  such  clear  preponderance  of  evidence  against 

the  finding  of  facts  by  the  court  below  (in  favor  of  the  assignment)  as 
would  warrant  this  court  in  reversing  the  decision  of  that.  Lord  v. 
Dmendorf,  imp.,  491 
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13.  Upon  a  second  trial  of  this  cause,  the  drcuit  judge  stated  to  the  jary  his 

own  view  of  the  law,  which  had  been  overruled  by  this  court  on  a  former 
appeal  (51  Wis.,  185);  but  afterwards  directed  the  jury  to  disregard  his 
opinion,  and  determine  the  question  at  issue  from  the  evidenoe  as  ap- 
plicable to  the  law.  This  court,  being  of  opinion,  from  the  whole  record, 
that  this  statement  of  the  law  as  previously  held  by  the  circuit  judge 
may  have  misled  the  jury,  treats  it  as  error.  Town  of  SeoU  v.  Town  of 
Clayton,  499 

14.  The  court  having  submitted  to  the  jury  a  question  of  fact  conclusively  de- 

termined by  the  evidence,  in  which  there  was  no  conflict,  this  is  also^W 
to  be  error.  '  Ibid. 

15.  A  jud&rment  will  not  be  reversed  for  the  improper  admission  of  evidence. 

which,  in  view  of  the  other  evidence  in  the  case,  could  not  have  affected 
the  verdict.    Stilling  v.  Town  of  Thorp,  52S 

16.  A  judgment  will  not  be  rever    d  for  improper  remarks  made  by  the  re- 

spondent's attorney  to  the  jury,  where  there  is  no  reason  to  beheve  that 
the  verdict  was  influenced  by  them  to  the  appellant's  injury.  Tucker  r. 
Cole  et  aU  ^^ 

17.  An  error  in  rejecting  testimony  is  cured  where  the  testimony  is  afterwards 

admitted  in  full ,  and  the  erroneous  rejection  of  evidence  is  no  ground 
of  reversal  unless  the  appellant  may  have  been  prejudiced  thereby. 
Kirby  et  al,  r.  Coming,  Garnishee,  et  al.,  599 

18.  Where  the  plaintiff  in  an  action  for  the  conversion  of  chattels  has  shown 

no  title  to  the  property,  a  judgment  against  him  will  not  be  reversed  tor 
any  error  in  the  charge  or  rulings  of  the  court.     Galloway  v.  Week  et  ah, 

604 

19.  The  judgment  of  the  circuit  court  affirming  the  judgment  of  a  justice's 

court  (where  there  was  bo  trial  de  novo)  aflrmed  here  on  the  ground  that 
there  was  evidence  to  sustain  it.    LyU  v.  DelUnger,  404 

Jurisdiction  of  Circuit  Court 
See  Appeal  (C). 

Justice  of  the  Peace. 
See  Municipal  Court  of  Dane  Countt. 


LANDLORD  AND  TENANT. 
See  Reformation  of  Lease. 

1.  Where,  after  the  expiration  of  his  term,  one  who  has  been  in  possession 

as  fi  lessee,  is  permitted  by  a  subsequent  lessee  to  remain  in  possession 
until  the  latter  shall  notify  him  to' remove,  he  is  a  tenant  at  will,  and  is 
the  only  person  who  can  bring  trespass  guars  clausum  for  an  unlawful 
entry  on  the  premises  by  a  third  person.  Gunsolus  et  al.  t .  Lormer  et  al., 

630 

2.  The  provision  of  section  4216,  R.  S.,  that  the  possession  of  the  tenant 

shall  be  the  possession  of  the  landlord,  until,  etc.,  merely  prevents  the 
tenant,  holding  over,  from  claiming  possession  adversely  to  his  landlord 

Ibid. 
"Legally  Laid  Out  Road." 
See  Highways,  1. 
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Leotslaturb. 
See  Constitutional  Law. 

Levy  of  Exbcution. 
See  Insubancb,  etc,  1. 

LIBEL. 

1.  Under  onr  statute  relating  to  actions  for  libel,  where  the  publication  is 

vrima  facie  libelous,  facts  and  circumstances  tendinj?  to  overcome  or 
lessen  the  presumption  of  malice,  if  properly  pleaded  in  miticration  of 
damages,  may  be  proved;  and  this  thougn  the  truth  of  the  publication 
has  also  been  alleged  in  justification,    Evision  v.  Cramer  et  al.f        220 

2.  A  special  verdict  to  the  effect  that  the  publication  complained  of  wa« 

false,  but  defendant  did  not  publish  it  "with  intent  to  injure  plaintiff '« 
feelings  and  degrade  him  in  the  estimation  of  the  public,''  does  not 
negative  all  malice,  and  therefore  does  not  cure  the  error  of  the  court  in 
excluding  evidence  in  mitigation  of  damages.  Ibid. 

LICENSE. 
See  Railroads,  2. 

1.  In  an  action  for  a  trespass  to  land,  if  defendant  relies  upon  a  license,  it 

must  be  specially  pleaded,  and  cannot  be  given  in  evidence  under  the 
general  issue;  but  it  is  sufficient  if  the  foots  constituting  the  license  are 
averred.    Lockhart  v,  Oier  et  al.,  133 

2.  A  mere  license  may  be  hy  parol,  and  is  a  defense  as  to  all  acts  embraced 

within  its  terms,  committed  before  its  revocation;  but  the. commence- 
ment of  an  action  for  damages  by  the  licensor  is  a  revocation.        Ibid. 

LICENSE  LAWS. 

The  general  law  of  this  state  on  the  subject  of  licensing  the  sale  of  intox- 
icating liquors,  and  making  their  unlicensed  Sale  punishable  as  a  nun- 
demeanor  (first  enacted  as  ch.  179  of  1874),  operated  to  repeal  the 
provisions  of  then  existing  municipal  charters  upon  that  subject,  except- 
mg  in  the  three  particulars  expressly  exceptea  by  the  statute,  to  wit: 
the  disposal  of  license  moneys,  the  term  of  license  and  the  jurisdiction 
of  municipal  courts.    President,  etc.,  qf  Platteville  v.  McKernan^      487 

**  LioHTNiNO  "  defined. 
See  Insurance,  etc.,  4. 

LIMITAllON  OF  ACTIONS. 
See  Foreclosure  op  Mortgage,  6.    Tax  Deed,  2-4. 

1,  Sec  7,  ch.  334  of  1878,  which  limited  the  time  for  bringing  an  action  to 

cancel  tax  certificates  theretofore  issued  to  nine  months  nrom  the  time 
when  that  act  took  effect,  continued  applicable  to  those  cases  after  the 
enactment  of  the  pi-esent  revision,  though  omitted  therefrom.  [See  sec?. 
4221  and  4976,  R.  S.]    Clarke  v.  Uncoln  Co.,  578 

2.  A  demurrer  and  an  answer  to  a  complaint  in  such  an  action  on  the  ground 

"  that  the  action  was  not  commenced  within  the  time  limited  by  law  by 
sec.  7  of  chap.  834  of  the  laws  of  Wisconsin  for  1878,"  held  to  contain 
a  sufficient  reference  to  the  statute,  under  sec.  2651,  R.  S.  Ibid. 
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3.  Where  the  original  complaint  in  an  action  sets  forth  a  fact  as  having  oc- 

curred on  a  specified  day,  the'  presumption  is  that  the  action  was  not 
commenced  before  that  day.  Ibid. 

4.  Sec.  7,  ch.  334,  Laws  of  1878,  which  limited  the  right  of  action  to  set  aside 

tax  sales,  or  cancel  tax  certificates,  to  a  period  of  nine  months  &om  the 
date  of  the  sale  or  certificate,  etc.,  was  valid.    Clarke  v,  Lincoln  Co.^ 

580 
Malice. 
See  Libel. 

Mandatory  Statute. 
See  Towns. 

MARRIED  WOMAN. 

See  Demand,  1. 

1.  Sec  12,  ch.  59,  R.  S.  1849  (which  required  a  married  woman*s  acknowl- 

edgment of  a  deed  executed  by  her  jointly  with  her  husband  to  be 
taken  separately,  etc.),  was  repealed  by  sec.  2,  ch.  229,  Laws  of  1850; 
and  it  was  impliedly  repealed  as  to  all  real  estate  conveyances  made  by 
a  married  woman  of  her  separate  estate,  by  sec.  3,  ch.  44,  Laws  of  1850. 
Hayes  v.  Frey  et  a/.,  503 

2.  Where  a  certain  sum  of  money  was  paid  to  a  husband  and  wife,  and  in 

consideration  thereof  they  covenanted  to  support  and  maintain  one  X. 
during  the  remainder  of  ner  natural  life:  Held,  that  the  wife*s  interest 
in  the  sum  so  paid  is  her  separate  estate,  and  she  is  liable  upon  the  cov- 
enant as  well  as  her  husband.    Houghton  v.  Milbum  et  ux.^  554 

Master  and  Servant. 
See  Railroads,  4,  7,  8. 

Measure  of  Damages.  * 

See  Damages,  1-4,  6-9.    Evidencb,  4.     Pleading,  8.    Slander,  4. 
Tax  Deed,  5. 

Medical  Books. 
See  Evidence,  14. 

MORTGAGE. 

See  Chattel  Mortgage.    Foreclosure  op  Mort(>age.    Fraud,  1-3. 

1.  The  t«rm  "conveyance  "  in  the  recording  act  (sec.  2241,  R.  S.;  sec.  25, 

ch  86,  R.  S.  1858)  includ^  a  mortgage;  and  one  who  purchases  with 
knowledge  of  an  outstanding  incumbrance,  or  information  sufficient  to 
put  him  on  inquiry,  is  not  a  purch&ser  in  "good  faith,''  within  the 
meaning  of  that  statute.  RoweU  et  cU.  v,  Williams^  Adm^x^  et  al,^  imp., 

636 

2.  Upon  the  evidence  in  this  case  (stated  in  the  opinion)  the  court  below  was 

justified  in  holding  that  plaintiffs  took  their  mortgage  in  suit  with  notice 
of  the  rights  of  previous  mortgagees,  notwithstanding  errors  in  th-^ 
record  of  the  previous  mortgages.  Ibid, 

3.  Persons  owning  and  occupying  the  west  half  and  the  S.  E.  ^  of  the  N. 

E.  j^  of  a  certain  section,  and  intending  to  mortgage  the  whole  120 
acres,  by  mistake  described  the  first  eignty  as  the  west  half  of  the  E. 
V,  and  the  mortgage  was  so  recorded ;  but  it  recited  that  it  was  upon 
120  acres.  The  mortgagfors  did  not  own  the  S.  £.  J4  of  the  section. 
Held,  that  the  land  described  was  capable  of  being  made  certain  by 
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.proof,  and  the  mortgage  was  good  as  between  the  parties,  and  as  to 
them  and  subsequent  mortfiragees  with  notice  must  be  deemed  to  cover 
the  120  acres  owned  by  the  mortgagors  in  the  N.  £.  quarter  section. 

Ibid, 

4.  A  mortgage  which  recites  that-it  was  given  to  secure  a  promissory  note  of 

the  mortgagor,  field  to  show  a  consideration.  Ibid, 

5.  Whether  the  omission  of  the  name  of  the  county  in  the  venue  of  the  ac- 

knowledgment of  a  mortgage  prevents  the  record  thereof  from  being 
constructive  notice  to  a  subsequent  bona  fide  pm'chaser,  was  immaterial 
in  this  case.  Ibid, 

MUNICIPAL  COURT  OF  DANE  COUNTY. 

1.  Where  cases  cognizable  by  a  justice  of  the  peace  are  brought  in  the 

municipal  court  of  Dane  county,  the  judge  thereof  must  act  as  such  a 
justice;  and  an  appeal  from  bis  judgment  must  be  taken  in  the  same 
manner  as  from  a  justice *s  court    Gunsolus  et  al,  v.  Lormer  et  al,    630 

2.  On  such  an  appeal,  where  there  is  no  new  trial  in  the  circuit  court,  the 

judgment  of  that  court  must  be  one  of  affirmance  or  reversal  (in  whole 
or  in  part),  and  not  an  ordinary  judgment  for  one  of  the  parties.    Ibid. 

NAVIGABLE  RIVERS, 

See  Flowagb  of  Land. 

1.  The  plaintiff  corporation  has  no  right  to  charge  tolls  upon  logs  run  or. 

driven  upon  the  Black  river  (a  navigable  stream),  unless  such  right  is 
conferred  upon  it  by  statute.  *  Black  River  Flooding -Dam  Asso.  v. 
Keichum  et  al,  313 

2.  Chapter  86,  R.  S.,  under  which  the  plaintiff  was  organized,  did  not  affect 

in  any  way  the  authority  previously  granted  the  Black  River  Improve- 
ment Company  to  improve  said  river  throughout  its  whole  length,  and  to 
charge  tolls  on  logs,  etc.,  transported  therem  (which  grant  included  the 
light  to  erect  flooding  dams).  Ibid. 

3.  Said  improvement  coropanv  having  taken  and  retained  possession  of  at 

least  a  part  of  said  river  for  the  purpose  of  improving  its  navigability, 
the  plaintiff  company  did  not  and  could  not  thereafter  take  any  author- 
ity, under  the  terms  of  said  chapter  86,  to  improve  any  part  of  the 
same  stream  (as  by  its  flooding  dams),  and  charge  tolls  therefor.     Ibid. 

4.  Plaintiff's  charter  empowers  it  **  to  improve  the  navigation  of  the  Black 

River  and  lakes  near  the  mouth  "  thereof,  in  counties  named,  "  b^  re- 
moving obstructions,  building  dams,  breaking  jams,  deepening,  widen -^ 
ing  and  straightening  the  channel,  closing  up  chutes  and  side-cuts 
leading  from  said  river  into  the  Mississippi  river,  and  into  the  bottom 
lands  of  said  river,  and  into  sloughs;  to  erect  booms  and  piers,  construct 
levees  and  dykes,  and  repair  and  straighten  the  banks  of  said  river, '^ete. 
It  further  declares  that  said  charter  **  shall  be  deemed  a  public  act,  and 
its  provisions  shall  be  liberally  and  favorably  construed.'*    Held, 

(1)  That  plaintiff  took  power  under  such  charter,  for  the  purpose  of 
improving  the  navigation  of  Black  River,  to  close  by  a  dam  the  entrance 
of  Black  Snake  River,  which  diverges  from  the  main  channel  of  Black 
River  and  rejoins  it  at  a  lower  point,  such  stream  being  in  the  nature  of 
a  slough,  and  the  entrance  thereto  a  chute  or  side-cut,  within  the  mean- 
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ing  of  the  act;  and  this,  i^though  said  Black  Snake  River  was  a  navi- 
gable stream. 

(2)  That  said  charter  (which  required  compensation  to  be  ascertained 
and  paid  for  any  lands  taken  from  private  owners,  but  contained  no  snch 
provision  in  respect  to  lands  belonging  to  the  state),  hj  implication 
authorized  the  plaintiff  to  take,  for  tine  purpose  of  improving  the  navi- 
gation of  said  river  in  the  manner  provided,  any  lands  of  the  state 
without  compensation. 

(8)  That  persons  who  purchased  lands  from  the  state  q/?«r  the  erection 
of  dams  and  embankments  thereon  by  plaintiff*  as  authorized  by  the 
charter,  took  subject  to  plaintiff's  right  thus  acouired. 

(4)  That  where  such  an  embankment  was  made  by  plaintiff  upon  land 
held  by  contract  of  sale  from  the  state,  with  the  consent  of  the  purchaser, 
and  such  land  was  afterwards  forfeited  to  the  state  and  resold,  the  sub- 
sequent purchaser  took  subject  to  plaintiff's  right. 

(o)  That  riparian  owners  ofi  a  navigable  sti^am  cannot  recover  dam- 
ages for  a  diversion  of  the  water  by  the  pMite,  or  by  a  corporation  acting 
by  authority  of  the  state,  for  the  improvement  of  the  navigation.  Art- 
mond  V,  Grem  Bay  dk  M,  Canal  Co.,  31  Wis.,  316,  and  Dehplaine  v, 
C.  dt  N.  W.  Railway  Co.,  42  Wis.,  230.  distinguished.  The  Black 
River  Improvement  Co,  r.  The  La  Crosse  B.  dt  T,  Co.  et  al.,  659 

NEGLIGENCE. 

See  Court  anb  Jubt,  1,  6.    Dakaqes,  5.    Eyidbnce,  1-3.    Flowaob 
OF  Land.    Railroads,  4-10. 

The  rule  in  this  state  is,  that  a  slight  want  of  ordinary  care  on  plaintiff's 

Sart,  contributing  to  the  injury,  will  defeat  his  recovery,  however  gross 
efendant's  neghgence  may  have  J)een,  provided  his  act  was  not  wilful 
and  malicious.    Randall  et  al,  Ex'rs,  v.  N,  W,  Telegraph  Co.,       140 

New  Trial. 
See  Railroads,  10. 

NONSUIT. 

See  Insurancb,  etc,  5.    Railroads,  7.    Slander,  2. 

Where  the  plaintiff's  evidence,  supposing  it  to  remain  undisputed,  and 
^ving  to  it  the  most  favorable  construction  that  it  will  legitimately  bear, 
mcluding  all  reasonable  inferences  from  it,  would  sustain  a  verdict  in 
his  favor,  a  peremptory  nonsuit  should  not  be  ordered.  Spemley  v. 
Lancashire  ins.  Co.,  433 

Notary. 
See  EviDBNGB,  13. 

Notice: 

1.  Of  Prior  Mortgage, 

See  MoRTQAQE,  1,  2;  & 

2.  Of  Election  to  Rescind. 

See  Pleading,  11. 

8.  Of  fact,  to  Partners. 
See  Partnership,  2, 
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NOVATION  OF  CONTRACT. 

[Quofre,  whether  plaintiff,  after  availing  himself  of  the  agreement  of  G. 
P.  &  Co.  to  pay  the  debts  of  P.,  H.  &  Co.,  can  hold  for  such  debts  one  of 
the  last  named  firm  not  indaded  in  the  new  firm.]  Rumery  v,  McCul- 
loch,  Gafmi8hee,  etc.,  565 

Officer. 
See  Fi^RECLOsuBB  of  Mobtgagb,  8.    State  Superintendent. 

Orders  (of  Court). 
See  Amendment  of  Pleading.     Appeal  (A.).     Attorney-at-Law. 
Continuance.      Dit^orce.      Garnishment,  5.     Judgment  (E.). 
.Practice,  2,  3.     Railboads,  10.     Stay  of  Proceedings. 

Orders  (of  Town  Board). 
See  Towns. 

Ouster. 
See  Ejectment. 

Parties. 
1.  Parties  plaintiff. 
See  Demurrer. 


Q 


Parties  defendant. 
See  Chattel  Mortgage,  7.    Divorcb,  1. 


PARTNERSHIP. 
See  Assignment,  2,  3,  5,  6.    Payment,  1.    Pleading,  7.    Wills,  1. 

1.  The  evidence  in  this  case  (stated  in  the  opinion)  justifies  a  finding  that  the 

sale  of  goods  in  question  was  made  bj  plainti^  to  the  defendants  as 
copartners,  and  not  to  one  of  them  individually;  and  it  shows  facts 
estopping  all  the  defendants  from  denying  that  the  sale  was  to  the  firm. 
Jenkins  et  al,  v.  Davis  et  al,,  imp,,  253 

2.  Whera  timber  is  purchased  by  a  firm*  prior  notice  to  one  member  of  the 

firm  that  it  was  cut  from  land  not  belonging  to  the  proposed  vendor,  is 
notice  to  ali  the  partners,  so  as  to  subject  them  all  to  the  rule  of  dam- 
ages prescribed  in  such  cases  by  sec.  4269,  R.  S.    Tucker  v.  Cole  et  a/., 

539 
Patent  of  Land. 
See  Evidence,  12.    Homestead  Law,  2. 

PAUPERS. 

1.  Sec.  1512,  R.  S.,  must  be  so  construed  as  to  require  the  supervisors  of  a 

town,  in  the  first  instance,  to  provide  for  the  support,  eto.,  of  a  paui>er 
resident  in  such  town,  but  without  a  settlement  therein,  under  the  cir- 
cumstances there  mentioned.    McCqfret/  v.  Town  of  Shields,  645 

2.  Where  a  person  resident  in  a  town,  without  settlement  therein,  being 

mentally  or  physically  disabled  from  earning  a  livelihood,  and  having  no 
monej  to  pay  for  the  necessaries  of  life,  goes  into  another  town  for  a 
transient  pdrpose  only,  the  fact  that  such  person  does  not  actually  re- 
quire food,  shelter  and  lodging  at  the  public  expense  until  he  has  passed 
into  such  other  town,  will  not  relieve  the  toum  of  his  residence  from  the 
duty  of  providing  for  him  as  required  by  said  sec.  1512.  Ibid, 
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3.  For  relief  furnished  by  a  private  person  to  one  known  to  be  a  paaper  and 
'      a  legal  charge  upon  a  town,  Ihe  town  is  not  liable  unless  its  supervisors, 

or  at  least  two  of  them,  have  authorized  the  furnishing  of  such  relief. 

Mappes  V.  The  Supervisors,  47  Wis.,  31,  distinguished.  Fbid. 

PAYMENT. 

1.  R.  held  for  oollecb'on  a  book  account  and  also  a  note  and  mortgage  against 

0.  individually,  and  claims  a^inst  0.  and  another  as  partners;  and  0. 
paid  R.  a  sum  in  excess  of  said  book  account,  to  be  applied  on  his  indi- 
vidual indebtedness  without  further  direction.  Heldt  that  R.  was  bound 
to  apply  the  whole  of  said  payment  to  0/s  individual  debts  then  exist- 
ing, and  could  not  divert  any  part  thereof^  to  the  payment  of  the  firm 
debts,  or  of  an  indebtedness  to  be  thereafter  contracted  by  0.  Miles  v. 
Ogden  etal.,  imp.^  573 

2.  When  an  agent,  without  authority,  accepts  a  deed  of  land  to  his  princi- 

pal as  a  payment  on  a  debt  due  the  principal,  a  retention  by  the  latter 
of  the  title  is  a  ratification  of  the  act  Ibid, 

3.  Even  where  a  creditor,  who  holds  hi^  debtor*s  note  and  mortgage,  has  be- 

come bound  to  pay  for  legal  services  rendered  by  the  debtor,  the  value 
of  such  services  cannot  be  b  it  up  as  a  payment  in  an  action  upon  the 
securities,  without  proof  of  an  express  agreement,  made  by  the  creditor 
or  with  his  authority,  that  the  services  should  be  treated  as  a  payment. 

Ibid, 

Personal  Property. 

See  Agency.     Assignment.     Attachment.      CfiiATTEL   Mortgage. 

Contracts,  1.    Damages,  6-9.    Demand.    Estates  op  Decedents. 

3-5.    Pleading,  8,  10-18.    Rescission   of  Contract.     Sale   of 

Chattels.    Tenants  in  Common. 

PLEADING. 

See  Amendment  op  Pleading.  CouNTERciiAiM.  Damages,  1.  Demand, 
2.  Demurrer.  Divorce,  1.  Evidence,  5.  Garnishment,  '6. 
Libel,  1.  License,  1.  Limitation  op  Actions,  2,  3.  Reforma- 
tion OF  Deed,  2. 

1.  The  complaint  herein  is  held  to  state  a  cause  of  action  in  trespass  quare 

clausum,  with  allegations  of  the  injury,  destruction  and  carrying  way  of 
personal  property,  in  aggi-avation  of  damages.     Tallfnan  v.  Barnes, 

181 

2.  In  such  an  action,  defendant  cannot  set  up  an  equitable  counterclaim,  as 

owner  in  common  with  plaintiff  of  the  perrfonal  property  injured  or 
taken,  to  have  plaintiff  required  to  account  for  the  use  of  defendant's 
share  of  the  property,  and  to  have  the  property  sold  and  the  proceeds 
divided  between  the  parties;  such  a  claim  not  arising  out  of  the  trespass 
complained  of,  nor  being  connected  with  the  subject  of  the  action.  Jbid, 

3.  From  an  averment  by  defendant  that  he  took  possession  of  the  property 

"peaceably,  without  unnecessary  force,"  it  must  be  presumed  that  he 
took  possession  by  force.  Ibid. 

4.  Where  acomplaint  is  amended  after  answer,  new  averments  will  be  taken 

as  admitted  unless  a  further  answer  thereto  is  made,  except  where  the 
avermente  of  the  first  answer  are  sufficiently  broad  to  meet  such  new 
averments.    Kelly  v.  Bliss,  187 
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5.  In  each  a  case,  where  the  objection  that  there  is  no  answer  to  the  new 
averments  of  the  complaint  is  first  taken  in  the  appellate  court,  the 
answer  will  be  construed  liberally  in  favor  of  the  defendant  And  in 
this  case,  where  the  answer,  after  allejjing  that  the  sale  of  the  interest . 
named  in  the  complaint  was  made  to  defendant's  wife,  and  not  to  de- 
fendant himself,  further  averred  that  this  was  the  only  contract  for  the 
sale  of  any  interest  in  said  vessel  ever  made  between  plaintiff  and  de- 
fendant, this  is  held  a  sufficient  denial  of  a  new  averment  in  the  amended 
complaint  of  a  subsequent  agreement  to  rescind  the  contract  of  sale  and 
repay  the  moneys  paid  thereon.  Ibid. 

[6.  A  general  denial  pleaded  to  a  complaint  cannot  operate  ai  a  denial  of 
new  averments  of  fact  in  an  amended  complaint.]  Ibid. 

7.  In  an  action  against  E.  and  B.  for  goods  sold  and  delivered  to  them  as 

partners.  B.  answered  denying  material  allegations  of  the  complaint, 
and  also  alleg^ed  that  "although  no  copartnership  reRitions  ih  fact  ever 
existed  between  him  and  E.,  still,  for  the  sole  reason  that  he  desired  to 
have  the  case  disoosed  of  on  the  merits,  the  allegations  of  the  complaint 
as  to  a  copartnersnip  were  not  controverted.  '*  He  also,  by  way  of  counter- 
claim, alleged  certain  facts  as  to  a  non-delivery  by  plaintiff  of  goods 
sold  by  them  to  E.,  and  that  **  by  reason  of  said  premises  and  the  failure 
of  plaintiffs  to  perform  their  contract,  the  defendant  E.,  and  this  defend- 
ant (B.)  if  he  should  be  adjudged  herein  to  be  a  partner  of  said  E.,  have 
sustained  damages,"  etc.    Held, 

(1)  That  the  answer  must  be  construed  as  admitting  the  partnership 
alleged  in  the  complaint 

(2)  That  aft4?rsuch  averment  and  admission,  B.,  as  one  of  the  partners, 
mignt,  by  his  separate  answer,  set  up  the  counterclaim  in  favor  of  the 
firm.    J^lliott  etal,  v.  Espenhain  et  al.,  231 

8.  In  an  action  not  for  a  rescission  but  for  damages  for  the  false  representa- 

tions of  defendant  in  the  sale  of  a  note  and  mortgage,  where  the  valid- 
ity of  the  instruments  is  not  denied,  and  it  does  not  appear  that  the 
mortgage  has  been  foreclosed,  the  complaint  is  bad  if  it  fails  to  show 
that  the  securities  are  insufficient  and  what  would  be  the  probable 
deficiency  upon  a  sale  on  foreclosure  of  the  mortgage.  Foster  v.  Tag- 
gart,  391 

9.  A  greater  latitude  of  presumption  will  be  indulged  to  sustain  a  complaint 

wnere  the  objection  that  it  aoes  not  state  a  cause  of  action  is  first  taken 
at  the  trial,  than  where  it  is  previously  taken  by  demurrer.  Potter  v. 
Taggart,  395 

10.  Action  to  rescind  a  sale  of  a  note  and  a  mortgage,  on  the  ground  that 

plaintiff  was  induced  to  purchase  by  defendant's  false  and  fraudulent 
representation  that  the  lien  of  the  mortgage  still  continued  upon  the 
whole  of  the  land  therein  described,  being  sixty-two  acres,  when  in  fact 
twenty- two  acres  had  been  released  by  the  defendant  (the  mortgagee). 
The  complaint  alleges  that,  because  of  such  release,  the  mortgage  and 
note  became  of  little  value,  and  that  plaintiff  had  thereby  '*  lost  all  the 
benefit  and  advantiige  which  he  woula  otherwise  have  derived  from  the 
purchase."  On  an  oljgection  to  the  complaint  first*  taken  at  the  trial: 
Heldf  that  it  sufficiently  alleges  a  fraudulent  representation  or  conceal- 
ment injurious  to  the  plaintiff.  Ibid. 

11.  The  complaint  avers  that  as  soon  as  plaintiff  learned  the  facts,  he  went 

to  defendant  **  for  the  purpose  of  demanding  of  him  a  return  "  of  the 
sum  paid  for  the  note  and  mortgage,  *'  but  the  defendant  then  and  there 
refused  to  do  anything  in  regard  to  the  matter,  and  then  and  there 
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refused,  and  skill  does  refuse,  to  return  to  plaintiff  said  sum  or  any  part 

thereof/*    Held^  that  this  sufficiently  shows  a  notice  to  defendant  of 

plaintiff's  election  to  rescind  the  contract,  and  an  offer  to  return  the  note 

*       and  mortgage.  Ibid, 

12.  No  formal  tender  of  the  thing  sold  is  necessary  when  the  vendor  refuses 

to  assent  to  a  rescission  of  &e  sale  and  repay  the  purchase  money.  Ibid. 

13.  The  omission  of  the  complaint  to  state  that  the  plaintiff  is  ready  and  will- 

ing to  restore  the  note  and  mortgage  to  defendant,  does  not  i*ender  it 
liable  to  a  demurrer  are  tenua;  but  plaintiff'  Mrill  be  required  to  prove  on 
the  triaJ  that  he  »  in  a  condition  to  make  such  restoration,  ana  should 
make  it  then  and  there.  Ibid. 

Poor  Laws. 

See  Paupers. 

# 
Powers. 
See  Foreclosure  of  Mortoage,  1-6. 


PRACTICE. 

See  Abatement  of  Action.  Amendment  of  Pleading.  Appeal.  At- 
tachment. Attorney-at-Law.  Certiorari.  Continuance. 
Costs.  Counterclaim.  Criminal  Law,  etc.,  1.  Demurrer. 
Divorce,  1,  2.  Evidence,  7,  13.  Garnishment,  3-5.  Joinder. 
Judgment  (E.).  Limitation  op  Actions,  2.  Municipal  Court 
OF  Dane  Co.  Nonsuit.  Pleading,  2,  4-7,  9.  13.  State  Super- 
intendent, 2.  Stay  of  Proceedings.  Summons.  .  Verdict. 
Wills,  2. 

1.  Where  one  of  several  defendants  has  obtained  a  separate  trial  and  judg- 

ment, and  the  action  against  him  is  pending  on  an  appeal  to  this  court, 
the  court  below  may  still  pi-oceed  to  try  the  action  between  the  plaintiff 
and  other  defendants;  and  if  the  original  pleadmgs  are  still  on  file 
here,  the  want  of  them  may  be  supplied  by  furnishing  copies  for  the  use 
of  the  trial  court.    Hayes  v.  Fret/  et  a2.,  503 

2.  When  the  time  limited  by  statute  for  appealing  has  expired,  the  circuit 

court  loses  all  power  to  enlarge  the  time  for  settling  the  bill  of  excep- 
tions in  the  case,  and  an  order  for  such  enlargement  under  such  cir- 
cumstances affects  a  substantial  right,  and  is  appealable.  So  held  where 
the  enlarging  order  was  m?ide  bv  a  court  commissioner  just  before  the 
time  for  appealing  expired,  ana  was  confirmed  by  the  court  (^ter  the 
time  for  appealing,  as  limited  by  the  statute,  had  expired.  Evans  v. 
St.  Paul  F,  dt  M.  Ins.  Co.,  522 

3.  An  order  confirming  a  referee's  report  is  in  effiect  a  denial  of  a  motion  to 

set  the  report  aside.    Houghton  v.  Milbum  et  ux.,  554 

Practice  in  Supreme  Court. 
See  Appeal  (A.),  2. 

Presumption. 
See  Foreclosure  of  Morgagb,  2.   Lni itatiok  of  Actions,  8.   Flbad- 
ING,  3,  9. 

Principal  and  Agent. 
See  Agency. 
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RAILROADS. 
See  CouKT  and  Jury,  6.    Damages,  1-5. 

1.  If  a  railroad  company  takes  poeeession  of  land  withoat  the  owner's  con- 

sent, and  without  having  ascertained,  nnder  the  process  given  by  the 
statute,  and  paid  the  due  compensation  therefor,  it  is  a  tr^passer,  and 
liable  in  an  action  of  trespass.    Rueeh  v.  Mil,  L.  S.  db  W,  Railway  Co,, 

136 

2.  The  mere  failure  of  a  land-owner  to  order  a.  railroad  company  off  his 

land,  or  to  bring  his  action  ag[ainst  it  as  a  trespasser  until  near  the  end 
of  the  statutory  period  of  limitation,  will  not  operate  as  a  consent  to  its 
occupation  and  use  of  the  land.  Ibid. 

3.  Several  years  before  the  commencement  of  this  action,  at  the  instance  of 

the  defendant  company,  proceedings  were  had  to  condemn  land,  whidi 
were  regular  except  that  tne  commissioners  awarded  a  arose  sum  as  com- 
pensation to  all  of  six  lot-owners,  who  held  in  severalty  (including  the 
plaintiff),  without  specifying  the  sum  to  which  each  was  entitled.  The 
company  paid  the  money  into  court,  and  nothing  furtiier  was  done  in 
the  proceeding.  Held,  that  the  condemnation  proceedings  are  ended, 
and  not  pending  so  as  to  permit  the  award  to  he  now  corrected  at  the 
instance  of  either  party;  and  that  they  were  without  any  effect  upon  the 
rights  of  the  parties.  Ibid. 

4.  Plaintiff,  while  going  as  a  shoveler  of  snow  for  the  defendant  company 

upon  a  train  engaged  in  the  business  of  removing  snow  from  the  track, 
was  injured  by  me  overturning  of  the  car  in  which  he  rode,  by  reason  of 
an  unsuccessful  attempt  of  the  conductor  to  remove  a  snow-bank  from 
the  track  by  means  of  the  snow-plow  alone,  aided  by  the  momentum  of 
the  train.  Held,  upon  all  the  facts  set  out  in  the  complaint,  that  a  re- 
covery by  plaintiff  is  precluded  by  the  facts  that  such  overturning  of  his 
car  was  one  of  the  perils  of  the  business  which  he  assumed,  and  that  the 
'  conductor  and  others  whose  negligence  is  alleged,  were  fellow-servants 
in  the  same  employment    Howland  v.  Mil.,  L.  S.  d^  W.  Railway  Co., 

226 

5.  A  regulation  by  a  railway  company,  by  which  one  who  has  paid  his  fare 

between  two  points  on  the  road,  but  desires  to  stop  over  at  an  interme- 
diate point,  is  required  to  procure  a  stop-over  ticket  from  the  conductor, 
and  present  it  to  the  conductor  of  the  train  on  which  be  seeks  to  com- 
plete his  journey,  as  evidence  of  his  right  to  do  so  without  further  pay- 
ment, is  a  reasonable  regulation.  Yorton  p.  Mil.,  L.  S.  dt  W.  Railway 
Oo.,  234 

6.  If  the  passenger,  in  such  a  case,  asks  the  proper  conductor  for  a  stop- 

over ticket,  and,  through  the  conductor*s  fault,  receives  instead  thereof 
only  a  trip  check,  the  second  conductor  may  still  demand  of  him  the  ad- 
ditional fare,  and,  upon  his  refusal  to  pay  it,  may  eject  him  from  the 
train  at  some  usual  stopping  place,  using  no  unnecessary  force;  and  such 
^'ection  will  be  no  ground  of  recovery  against  the  company,  though 
such  company  will  be  liable  to  the  passenger  for  the  fault  of  the  first 
conductor.  Ibid. 

7.  In  an  action  againt  a  railway  oompanv  (under  sec  1816,  R.  S.),  for  in- 

juries to  an  employee,  where  the  whole  evidence  shows  beyond  dispute 
that  the  sole  cause  of  the  im  uries  was  the  use  of  one  bolt  <A  insufficient 
length  in  fastening  a  slat  of  the  ladder  of  a  freight  car,  together  with 
the  somewhat  decayed  condition  of  the  wood  at  the  place  of  sudi  bolt, 
and  that  there  was  no  €«temal  indication  of  these  delects,  and  the  per- 

VOL-MV— 47 
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son  iDJored  had  been  frequently  in  chargre  of  the  same  car  and  in  the 
habit  of  using  the  same  ladder — there  was  no  error  in  directing  a  non- 
suit   Ballou,  Adm%  v.  C,  M.  dt  SL  P.  Railway  Co.,  257 

8.  One  ralkoad  company  receiving  a  loaded  car  from  another,  and  running 

it  upon  its  own  road,  is  not  bound  to  repeat  the  tests  which  are  proper  to 
be  used  in  the  original  construction  of  such  a  car,  but  may  assume  that 
all  parts  of  the  car  which  appear  to  be  in  good  condition,  are  so  in  fact 

lUd, 

9.  One  who  passed  oat  of  a  railway  car  and  got  upon  the  platform  thereof, 

and  attempted  to  step  or  jump  from  the  car,  while  it  was  in  motion, 
cannot  recover  for  injuries  suffered  in  consequence  thereof,  even  though 
he  had  reached  his  place  of  destination,  and  the  train,  which  had  pre- 
viously  stopped  to  permit  passengers  to  alight,  had  not  so  stopped  for 
a  reasonable  lengUi  of  time.    Jewell  v,  C,  St.  P.  dt  M,  Railway  Co,, 

610 

10.  Upon  the  admitted  facts  and  those  shown  by  undisputed  evidence  in  this 
case,  this  court  holds  that  the  court  below  erred  in  not  setting  aside 
specnal  findings  of  the  jury  to  the  effect  that  the  plaintiff  was  not 
sniilty  of  contributory  negligence,  and  granting  a  new  trial,  thou^rh 
there  was  also  a  general  verdfict  in  plaintm's  favor.  Ibtd, 


RATIFICATION. 

See  Payment,  2. 

One  who  accepts,  with  knowledge  of  all  the  facts,  the  avails  of  a  compro- 
mise  and  settlement  of  a  controversy,  made  in  his  behalf  without  author- 
ify,  thereby  ratifies  the  settlement;  and  ratification  in  that  manner  of  a 
part  of  the  unauthorized  transaction  is  a  ratification  of  the  whole. 
Strasserv.Conklin,  102 

Rbal  Propbrtt. 
See  Adyersb  Possession.  Akendmbnt  of  Pleading,  2.  Assign- 
KENT,  5,  6.  Boundaries  of  Land.  Conflict  of  Laws.  Con- 
tracts, 2, 8.  Dedication.  Deed.  Divorce,  1.  Dower.  Ejectment. 
Estates  of  Decedents,  1,  2,  4.  Evidence,  9-12.  Flow  age  of 
Land.  Foreclosure  of  Mortgage.  Fraud,  4.  Fraudulent 
Conveyance.  Homestead.  Homestead  Law.  Insurance,  etc 
Joinder  (B.).  LandijOrd  and  Tenant.  License.  Limitation 
OF  Actions.  Married  Woman,  1.  Mortgage.  Pleading,  1-3. 
Railroads,  1-3.  Reformation  of  Deed.  Reformation  of 
Lease.    Stat  of  Proceedings.    Tax  Deed.    Trespass.    I^ubtb. 

Reassessment. 
See  Stat  of  Proceedings. 

Record. 
See  Eyidencb,  9-11. 

Rboordoig  Act. 
See  Mortgage,  1,  5. 

Rbdbmption. 
See  Chattel  Mortgage,  1-8. 
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REFORMATION  OF  DEED. 

See  RsFOBMATioK  OF  Lbasb. 

1«  In  the  absence  of  fraud,  a  oonveyaace  will  not  be  reformed  without  proof 
that,  previous  to  its  execution,  there  was  a  mutual  agreement  for  the 
sale  and  purchase  of  a  parcel  of  land  different  from  that  described  in 
the  deed,  and  that  the  misdeacripiion  was  inserted  by  mistake.  James 
V.  Cutler,  172 

2.  In  an  action  for  reformation  of  a  deed,  averments  that  the  description  of  the 
premises  in  the  deed  ''was  erroneous,  and  in  fact  does  not  describo 
the  premises  purchased  by  the  plaintiff  and  intended  to  be  convejed  bv 
the  defendant,  and  that  such  erroneous  desciiption  was  inserted  in  such 
deed,  and  the  deed  accepted  by  the  plaintiff,  hf  mistake,**^  with  further 
averments  stating  precisely  in  what  respect  tne  description  was  erro- 
Bfioua,  held  sufficient  allegations  that  defendant  sold  and  plaintiff  pur- 
chased the  lands  alleged  to  have  been  omitted  from  the  description  in 
the  deed  —  especially  after  an  answer  denying  that  i>laintiff  purchased 
or  defendant  sold  any  land  other  than  that  desoribed  in  the  oonveyance. 

Ibid, 

8.  Where  reformation  is  sought  on  th«  ground  of  mataal.  mittake  only, 
and  it  appears  that  the  sale  was  as  alleged  ia  the  com  plain  t»  and  that 
the  deea  was  accepted  through  a  mistoke  on  plaintiff  s  part,  and  the 
evidence  received  without  objection  also  shows  dearl;^  and  satisfactorily 
that  the  misdescription  was  inserted  eiiher  through  mmtttH^rfnimd^en 
defendant's  part,  the  deed  shoold  be  reformed.  Ibid, 

REFORMATION  OF  LEASE. 

The  court  will  not  insert  in  a  lease  important  copditions  which  the  parties 
never  fully  assented  to;  and  there  is  no  sufficient  evidence  in  this  case 
that  the  alleged  agreement  on  defendant's  part  on  which  the  action  is 
based,  formed  part  of  the  leaserooonted  upon.    Ladwiff  et  ah  v.  Haase, 

vll 

Rboents  of  Univbrsitt. 
See  Uniyersity  of  WiscoNsnii, 

Rbgistrt  of  Dbbds. 
See  Evidence,  9-11. 

Repeal  of  Statute. 
See  Estates  of  Decedents,  5.    Lioensb  LkWB» 

Replevin. 

See  Eyidbnob,  8. 

RES  ADJUDICATA. 

See  AssienMBNT,  S, 

1.  By  the  decision  in  a  former  appeal  herein  (50  Wis.,  210),  it  was  detemined 
thatch.  92  of  1872,  annezinffoertaintownships  to  the  village  of  Shawano, 
was  unconstitutional,  and  that  the  lands  here  in  question  were  not  taxa- 
ble by  the  authorities  of  said  village.  But  the  question  arising  oo  this 
appeal,  whether  said  lands  were  taxable  by  the  authorities  of  the  town 
ol  Seneca,  k  not  res  adjudieata  hy  that  decision,  the  parties  having 
omitted,  upon  the  former  trial,,  at  the  request  of  the  court  below,  to 
litigate  that  question.    Smith  p.-Bherrtf^  114 
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2.  The  question  of  the  |>lainiifirft  liabHi^  for  any  defidencj  npon  a  foredoenre 
Bale  of  mortgaged  premises  having  been  pnt  in  issue  bj  the  complaint 
and  his  answer  iq  tae  foreclosure  salt,  and  determined  against  him  by 
the  judgment,  he  cannot  have  that  question  retried  bj  a  suit  to  restrain 
the  enforeement  of  that  judgment    Ketchum  v.  Breidf  IZl 

RESCISSION  OF  CONTRACTS. 
See  Plbadino,  10-13. 

1.  If  personal  property  is  totally  destroyed  during  the  existence  of  an  execu- 

tory contract  for  the  sale  and  purchase  of  an  interest  therein,  tlmis 
equivalent  to  an  unqtialified  rescission  of  the  contract,  and  the  vendee 
may  recover  so  much  of  the  contract  price  as  has  been  paid.  Kellif  v. 
Bliss,  187 

2.  A  contract  (in  this  case  for  the  sale  of  personal  property)  may  be  modified 

and  periiaps  rescinded  without  any  imit consideration;  and  in  case  of  a 
rescission  the  release  of  each  party  from  the  obUgatbns  of  the  contract 
is  a  sufficient  consideration.  Ibid, 

RsyocATfOir  t>F  Ltobhs]!:. 
See  LiCBif8B,  2. 

RiPABfior  Rights. 
See  Nayioablb  Ritsbs,  4  (5). 

Salb  of  Land. 
See  FoBBciiOsnRB  of  Mobtgaob,  1-8.     Fraudulent  Contetancb. 
Insubanob,  etc.,  2. 

SALE  OF  CHATTELS. 

See  AaBNQT.     Chattel  Mortoaor,  i,  2,  4,  7-9.    Damaobs,  6-9.    Rb- 
8CI88ION  OF  Contract. 

1.  Where  D.  purchased  chattels  of  P.,  to  be  paid  for  when  used  or  disposed 

of  by  D.,  and  a  part  of  them,  remaining  in  store,  were  destroyed  by 
fire:  Held,  that  D.  thereupon  became  immediately  liable  for  the  price 
of  the  chattels  so  destroyed ;  but  that  he  would  not  become  bound  to 
pay  the  price  of  those  remaining  undestroyed,  until  he  should  use  or 
dispose  of  them,  or  until,  at  least,  a  reasonable  time  should  elapse  to 
enable  him  to  do  so.    Powers  v.  Dellinger^  3S9 

2.  A  contract  declares  that  W.  &  C.  have  sold  to  the  M.  M.  Co.,  65  per  cent. 

of  the  entire  cut  of  lumber  for  the  season,  cut  from  logs  already  aelivered 
or  to  be  delivered  at  a  certain  mill;  said  lumber  to  be  cut  and  piled  as 
the  M.  M.  Co.  may  direct,  and  to  be  loaded  on  cars  when  that  company 
shall  have  cars  on  the  side-track  thereftn:;  in  consideration  thereof,  the  M. 
M.  Co.  a^^rees  to  pay  $16  per  M.  feet  for  said  65  per  cent  of  the  entire 
noe 


ImIows:  Said  lumoer  to  be  '*a^mated  '*  on  or  near  the  15th  of 
each  month,  and  $12  per  M.  feet  in  yard  of  the  65  per  cent,  of  cut  to  be 
paid  to  W.  &  C.  at  the  time  of  the  '*  estimate,'*  and  the  remaining  $4 
per  M.  feet  to  be  paid  when  the  lumber  is  loaded  on  cars  for  shipprng ; 
** title  to  said  lumber  to  vest  in  the  M.  M.  Co.  as  soon  as  estimated; 
and  BOne  of  the  lumber  to  be  shipped  until  estimated  and  paid  for.  Held, 
that  BO  title  to  any  part  of  the  lumber  passed  to  the  M.  If.  Co.  under  the 
terms  of  the  oontrieu^  until  tiie  whole  amount  cut  and  in  the  yard  at  a 
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given  time  had  been  measuxed  and  detennined  by  tfae  parties,  and  the 
specific  lumber  sold  to  said  company  had  been  set  apart  and  disUngQished 
from  the  remainder;  biib  when  this  was  done,  the  tiUe  to  soch lumber 
would  immediately  pass,  before  any  payment  made.  Galloway  v.  Week 
etal.,  604 

3.  Proof  that  several  piles  of  the  lumber  in  the  yard  had  been  estimated  by 
the  M.  M.  Co.  in  the  presenoe  or  with  the  knowledge  of  W.  A  C.  or  their 
agent,  and  bad  been  marked  by  the  company  with  its  initiaU  and  with 
figures  showing  the  quantity  in  each  pile;  that  these  piles  were  subse- 
quently sold  by  the  company  to  the  plaintiff;  apd  that  the  company  had 
made  larg;e  advances  on  the  contract —  held,  insuflkient  to  show  tiUe  in 
the  plaintiff,  in  the  absence  of  any  evidence  that.  W,  4  €.  bad  assented 
to  such  marking  of  the  piles,  or  such  sale,  or  agreed  that  the  title  to 
such  piles  should  pass  to  the  company.  Ihid. 

School  District. 
See  State  SuPBRiNTBin>]siTT,  1. 

Sral. 
See  FoBECLoeuBS  of  Mobtoagb,  7.    Tax  Deed,  L 

Shbbotoan,  City  op. 
See  Counties,  2,  3. 

SLANDER. 

1.  In  slander,  in  determining  whether  words  are  aolioaabid  per  m,  ^y  are 

to  be  taken  in  the  sense  in  which  they  would  naturally  be  understood 
by  those  who  heard  them.    Campbell  v.  CampbeU^  90 

2.  The  words,  '^sheis  slow  poisoning  her  husband,**  are  capable  of  beinff 

understood  as  charging  the  giving  of  poiison  with  intent  to  kill;  and 
where  that  meaning  is  attributed  to  them  by  proper  innuendoes,  and 
there  is  sufficient  evidence  to  support  a  finding  that  they  were  so  in^ 
tended,  a  nonsuit  should  be  denied.  Ihid. 

d.  The  plaintiff  was  allowed  to  testify  that  she  understood  the  words  com- 
plained of  as  referring  to  her.  She  also  testified  to  facts  showing 
clearly  that  such  was  the  reference  of  the  words.  HM^  that  the  ad- 
mission of  the  evidence  was  not  ground  of  reversal.  Ibid. 

A.  The  court  charged  the  jury  to  consider  "all  the  evidence  on  both  sides 
touching  the  moral  character  of  the  plaintiff/*  but  did  not  definitely 
state  what  effect,  if  any,  such  character  should  have  in  determining  the 
amount  of  damages;  and  it  refused  to  charge  that  in  actions  for  slander 
'*  a  person  of  bad  character  is  not  entitled  to  the  same  measure  of  dam- 
ages as  one  of  good  character;  **  and  that  if  plaintiff*s  **^neral 
character  **  was  b^,  that  fact  must  be  considered  m  determinmg  the 
damages.    Ueld^  that  such  refusal  was  error.  Ibid. 

Special  Vebdict. 
See  Libel,  2.    Bailboads,  10.    Yebdiot,  1,  2,  i. 

STATE  SUPERINTENDENT. 
See  Cebtiobabi. 

1.  The  statutes  imposing  upon  the  state  superintendent  the  duty  of  deter- 
mining questions  of  the  division  of  school  districts,  on  appeal  from  the 
decisions  of  town  boards,  is  valid,  the  power  joonf erred  beings  only  quasi 
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jodicial.    [Bat  to  what  extent  the  jarisdiction  woald  be  upheld  in  ques- 
tions hiTolving  gra?e  property  and  personal  rk^hts,  it  was  not  necessary 
'     to  deeide  in  this  case.  J    State  ex  ret.  Mor eland  v,  Whitford,  150 

2»  The  superintendent  has  power  to  make  all  needful  rules  and  regulatiomi 
for  the  hearing  of  such  cases  by  him,  including  a  rule  requiring  the  evi- 
■  deorie-  to  be  submitted  in  the  form  of  allidavits,  and  the  arguments  of 
parties  or  their  couns^  in  writing,  without  a  personal  hearmg  or  oral 
examination  of  witnesses  before  him.  Ibid, 


STATUTES  CITED,  Exa 


CoHBTmrpioH  o»  Wisconsin. 
Art    I,  sees.  9;  re.       -       -       378 

"X, 161 

"     X,8ec.3,      -       -       -       162 
••  XII,    "  1.  -  .     .  318,  332-5,  341 

Session  Laws. 

1838.  No.  99,        -       -       .       166 

1850.  Ch.   44,  sec.  3.        -    503,  511 

1850.  "  229,    ••    2,    -        503, 511 

1857.  "      9,  .       -       -       -    677 

1859.  '*    22,  sees.  25,  50,  51,        68 

1859.  "  188,  .       .        .       -460 

1861.  P:  k  L.,  ch.  63,  see.  22, 

sabd.  2,      -       -       -  488 

1862.  Ch.    11,      .•       -       589 

1863.  "  220,  -       .       -       -   295 

1865.  "  538,  sec  26,  -  -       294 

1866.  "  114,  .       .  .       -    168 

1867.  "  75.  ^  .  291,292 
18te-  "  130,  sec.  7.  -       -   294 

1868.  P.  6  L.,  ch.  254,  subch.  XI, 

sec  17,        -       -       -   421 

1869.  Ch.  20,       .        -  503,  604,  517 

1871.  P.&L.,ch.45,       .       -    108 

1872.  P.  &  L.,  ch.  92,  -         114, 119 

1872.  Ch.  144,  .        -       -       -    667 

1873.  "  291,  sec  3.  -       -       138 

1874.  "  179,  -  .  487,  489-90 
1876.  "  117,  -  -  -  169 
1876.  "  117,  sec  5,  -       -   164 

213,  ••    1.  -       -       370 

399.  -'       -  .        -    667 
29,  sees.  10, 14,  415,420-1 

106,  .       -  452. 456-8 

334,  sec.  7,  -  678-80,582 

232,  .       -  -       -   260 

1880.    "  233,       -  -       -       248 

Rbvisbd  Statutes  of  1839. 
Page  184,      -       ...       455 

Rbyisbd  Statutes  of  1849. 

Ch.  18.  -'  '  .  .  -  -  167 
••  59,  sec  12,  -  -  603,511 
*"    62,    "18,         •       .       .  455 


Rbyisbd  Statutes  of  1858. 


1876. 
1876. 
1877. 
1877. 

1878. 


Ch. 


13,  sees.  29, 30,  31, 
21.    .       .       - 
34,  sec.  20,    - 
79,    -        -       - 

84,  sees.  7,  9, 

85,  sec.  60, 

86,  "  9,  - 
86,  "  10, 
86.  "  25. 
86.  "  31, 
89.  - 
89,  sec  17, 
89.  "  18, 
89.    "   19. 


-       120 

.    167 

649 

-  677 
473 

-  515 
469.  470 

460,  469,  470,  471 


-       .       458 
-       .       -   456 

452,455,456 
.  .  -  456 
99.  "  1.  subd.  6,  452,  456,  458 
125,  sees.  26.  27,  -  -  -  222 
154.         -       -         503,504,511 

Rbyisbd  Statutes  of  1878. 


Section 


378. 
879, 
381. 


Sections   412-18, 
Section     497.   - 
670. 

670.  subd.  11, 

671,  - 
"         673.   . 
•«       1113. 
"       1114.   - 
"       1176v 

1178.   . 
•«       1189, 
"       12106. 
"       1210rf, 
"       1210e,  - 

1210/. 
"        1227.  - 
Sections  1300-7, 
Section    1808. 
1316, 

"      i:m  - 

"       1499. 

"       1500,  subd.  4, 


-  170 
165,  170 

170 
159,  162 

155 

.    155 

114,  120 

-  120 
114,  120 

-  120 

-  420 
415,  420 


-       129 

-  581.  582 

-  115,  127-9 
115,  12S-9 

-  -        129 

-  86,  87 
531.  532 

528,  632,  533 
.       -       532 

-  528,  533 

-  .       648 

-  -   648 
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STATUTES  CITEE 

^  Etc- 

-  continued. 

Rbtibed  Statutes  of 

1878— con. 

Rkvisbd  Statutes  of  1878— oOn. 

Secium  1501,       -       - 

648 

Sectioo 

I  2982.        ...        589 

1612,  . 

645,64&-50 

** 

2983.    -        -     583,584.586 

"       1513,       .       - 

-       648 

(i 

3069,  subd.  2,    379,380.523 

"       1517,   -       - 

-   648,  650 

« 

3267,    -        -        -    504.517 

1518, 

650 

II 

3763,       ...       634 

Seddons  1771-91  (ch.  86) 

,  3ia-15.  317 
317,  667,  685 

li 

3767,    -       -544,548,636 

Section   1777,       -315,, 

II 

3769.        .        -        548,636 

•*       1816.    -       - 

-    257,260 

II 

4087.    ....  308 

"       2156.        -       - 

516,  517 

Sections  4091-2.     ...       308 

Sections  2218-19,      - 

-        -    471 

K 

4102.  4106,  -       -       -   521 

Section  2241, 

636,639 

Section  4112.       -       *        504, 521 

"       2242,    .       - 

-       -   639 

II 

4156,    ....    .69 

2262, 

69 

II 

4195,        .       -        -         62 

"       232:3,    - 

.       -   656 

14 

4203,   -        .       .    504.521 

"       2343,        .       - 

.        564 

II 

4216,        -       -        631,632 

"       2361.    -        . 

.    642.643 

II 

4221.    ....   578 

2609, 

201 

«l 

4253,       -        -         141,150 

Sections  2629- 80,       • 

-    214,215 

II 

4257,    ....   186 

Section  2647.  subd.  1,  - 

-        552 

II 

4269,        -  115, 130. 131.  539 

2651,    - 

-    578 

li 

4337,   ....     96 

*•       2656,  subd.  3,  - 

597 

II 

4374,        ...         96 

Sections  2656-7, 

-       »   200 

II 

4384,    ....     96 

Section  2674. 

865 

II 

4541,       -       -        368,369 

Sections  2677^, 

-   222 

II 

4971.  subd.  3,       -        -    647 

Section  2731, 

.       496 

t» 

4971,     "    19,  -       -       217 

2731,  subd.  5, 

.       .   588 

It 

4976,   -        -        -        -   578 

Sections  2745-6,    - 
Section  2767,    - 

496 
-    699,601 

Tatlob's  Statutes. 

"       2852,        -       - 

366 

Page  301,  §  62,  -       -       -  291,  292 

"       2932,    -       . 

.       .   888 

"  1114,       ....      470 

Statutes,  Constbuction  of. 

See  Towns.    University  of  Wisconsin. 

Statutes.  Repeal  of. 

See  Estates  of  Decedents,  5.    Licbnsb  LAwa 

Statute  of  Limitations. 
See  Limitation  of  Actions. 


STAY  OP  PROCEEDINGS. 

In  an  action  to  cancel  tax  certificates  en  sales  made  in  1879.  the  court  found 
that  the  tax  whose  validity  is  questioned  was  based  upon  an  assessment 
of  the  lands  of  the  town  not  made  by  the  assessor  from  actual  view  or 
the  best  practical  information  that  could  be  obtained  as  to  their  actual 
value,  nor  at  the  fair  cash  value  of  the  lands,  or  the  price  at  which  the 
owners  would  have  been  willing  to  sell  them  had  they  been  desirous  of 
so  doing,  and  that  the  assessor  intentionally  and  fraudulently  assessed 
said  lands  in  some  cases  at  one-balf.  in  others  at  one-third,  in  others  at 
one-fourth  their  cash  value,  proceeding  by  an  arbitrary  rule  regardless 
of  the  value.  Held^  that  it  was  thereupon  the  duty  of  the  court,  under 
sec.  12106,  R.  S..  to  stay  all  proceedings  in  the  action  until  a  proper 
reassessment  of  the  property  of  the  town  could  be  made;  and  it  was 
error  to  render  judgment  cancelling  the  certificates  without  waiting  for 
such  reSssessment.    Clarke  v,  Lincoln  Co.,  580 
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SUMMONa 

Under  our  statute  (R.  S.,  sees.  2629-30),  which  provides  that  the  summons 
in  a  civH  action  **  shall  be  subscribed  by  the  plaintiff  or  his  attorney/' 
it  is  not  necessary  that  the  name  erf  the  plaintiff  or  his  attorney  be  writ- 
ten in  his  own  hand  at  the  bottom  ci  the  summons,  but  it  may  be 
printed.    Mezchen  v.  More,  imp,,  214 

Supreme  Court. 
See  Appeal < A.).  Judgment  (E.),  (P.). 

SURBTTSniP. 

See  Guaranty. 

Survival  op  Action. 
See  Abatement  of  Action. 

Taxation. 
See  Counties,  2. 

Tax  Certificates. 
See  Limitation  of  Actions,  1,  2,  4. 

TAX  DEED. 

1.  Where  a  tax  deed  as  recorded  purports  to  tave  been  executed  by  the  county 

clerk  in  behalf  of  the  state  and  county,  and  duly  witnessed  and  acknowl- 
edged, and  recites  that  the  clerk  has  subscribed  his  name  officially  and 
affixed  the  seal  of  the  county  board,  it  is  admissible  in  evidence  of  title, 
altliough  the  only  representation  of  a  seal  thereon  is  a  scroll  near  the 
clerk's  name,  wifli  the  word  *'  seal "  written  within  it.  Putney  v.  Cutler 
et  al.,  65 

2.  A  tax  deed,  after  the  expiration  of  the  statutory  period  of  limitation,  is 

conclusive  of  the  regularity  of  the  proceedings  upon  which  it  is  based, 
only  in  eases  inhere  the  lands  were  taxable  by  the  town  or  other  taxing 
distript  whose  authorities  assumed  to  levy  the  tax.  In  other  cases,  m 
where  the  lands  were  outside  of  the  jurisdiction  of  such  town  or  other 
taxing  district,  the  sale  and  deed  are  mere  nullities,  and  do  not  set  th^ 
statutes  to  running.    Smith  v.  Sherry,  114 

3.  Section  1210e,  R.  S.,  was  designed  merely  to  limit  the  time  for  bringing 

the  equitable  action  therein  mentioned,  by  the  original  land-owner,  and 
does  not  prevent  the  running  in  his  favor  (when  he  is  in  possession  of  the 
land)  of  the  limitation  prescribed  by  sec.  I2i0d,  IhitL 

4.  To  stop  the  running  of  the  statute  of  limitations  on  tax  deeds,  against  t^e 

former  owner,  it  is  sufficient  that  he  be  in  actual  and  open  possession  for 
any  considerable  portion  of  the  statutory  period;  and  upon  the  iacta 
found  in  this  case  (recited  below),  defendant's  possession  is  held  to  have 
been  sufficient  for  that  purpose.  Ibid. 

[5.  It  is  an  open  question  in  this  court,  whether  a  tax-title  claimant  who  has 
never  acquired  the  actual  possession  of  the  land,  can  recover  ag^unst 
the  fopner  owner,  as  damages  (under  sec.  4269,  R.  S.X  for  timW  re- 
moved by  such  former  owner  while  the  land  was  in  his  possession,  its 
highest  market  value  between  such  removal  and  the  trial  j  Ibid^ 

Tax  Proceedings. 
See  Stat  of  Proceedinqs.    Tax  Deed,  2. 
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TAX  SALES. 

1.  Sec.  7,  ch.  334,  Laws  of  1878,  which  limited  the  right  of  action  to  set 

aside  tax  sales,  or  ctincel  tax  certificates,  to  a  period  of  nine  months 
from  the  date  of  the  sale  or  certificate,  etc.,  was  valid.  Clarke  v,  Lht- 
coin  Co.,  580 

2.  A  tax  deed,  after  the  expiration  of  the  statutory  period  of  limitation,  is 

conclusive  of  the  regularity  of  tbe  proceeding^  upon  which  it  is  based, 
only  in  cases  where  the  lands  were  taxable  by  the  town  or  other  taxing 
district  whose  authorities  assumed  to  levy  the  tax.  In  other  cases,  aa 
where  the  lands  were  outside  of  the  jurisdiction  of  such  town  or  other 
taxing  district,  the  sale  and  deed  are  mere  nullities  and  do  not  set  the 
statutes  Jo  running.    Smith  v.  Sherry,  114 

TENANTS  AT  WILL. 

Where,  after  the  expiration  of  his  term,  one  who  has  been  in  possession 
as  a  lessee,  is  permitted  by  a  subsequent  lessee  to  remain  in  possession 
until  the  latter  shall  notiQr  him  to  remove,  he  is  a  tenant  at  will,  and  is 
the  only  peison  who  can  bring  trespass  quare  dausum  for  an  unlawful 
entiy  on  the  premises  by  a  third  person.  Crunsolus  et  al.  v.  Lormer 
et  at,,  m) 

TENANTS  IN  COMMON. 

1.  One  tenant  in  common  of  personal  property  has  no  right  to  take  posses- 

sion of  the  property  by  force  from  his  cotenant;  but,  after  gettmg  the 
possession  peaceably,  he  may  maintain  it  by  force.     Tallman  v.  Barnes^ 

181 

2.  One  whose  pleading  shows  him  to  have  unlawfulljr  taken  from  the  oppo- 

site party  by  force  a  part  of  the  property  which  belongs  to  them  in 
common,  and  to  be  holding  the  same,  will  not  be  heard  in  equity  to  ask 
for  equitable  relief  as  to  the  common  property.  Ibid, 

[  t.  It  seems  that  where  one  of  two  tenants  in  conunon  of  personalty  has 
forcibly  taken  possession  of  the  property,  the  other  cannot  recover  the 
value  of  his  interest  therein  in  an  action  of  trespass,  unless  the  property 
has  been  destroyed.]  Ibid. 

4.  Where  a  contract  of  sale  of  a  part  interest  in  a  vessel  was  executed  so 
that  title  vested  in  the  vendee,  and  the  vessel  was  afterwards  run  bv 
the  other  owners,  and  while  so  run  was  totally  destroyed,  and  such 
other  owners  recovered  the  damages  for  her  destruction  from  the  person 
liable  therefor,  the  vendee  of  such  part  interest  was  entitled  to  an  account- 
ing by  the  other  owners,  of  his  share  in  the  net  proceeds  of  the  use  of 
the  vessel  and  of  the  net  amount  of  the  damages  recovered;  but  he 
could  not  recover  purchase  moneys  paid  by  him.    Kelly  v.  Bliss,      187 

TENDER. 

1.  Where  a  chattel  mortgagee  has  realized  money  from  the  use  of  the  prop- 
erty and  has  unlawfully  sold  part  of  it,  the  mortgagor  may  sue  in  equity 
to  diarge  him  with  the  moneys  thus  realized,  and  to  redeem  the  unsold 
part  on  payment  of  any  sum  which  may  be  found  due  on  the  mortgage 
debt  upon  an  accounting;  and  where  an  accounting  by  the  mortgagee 
is  necessary  to  determine  the  amount  so  due,  no  tender  of  the  amount 
is  necessary  before  bringing  the  action  to  redeem.  Boyd  v.  Beatidin 
etal.,  193 
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2.  The  want  of  a  tender  of  the  balance  dae,  before  the  oommenoement  oi 

an  action  to  redeem,  will  not  defeat  the  action,  bat  affects  only  the  coets. 

Ibid. 

3.  No  formal  tender  of  the  thinjgr  sold  is  necessary  when  the  vendor  refuses 

to  assent  to  a  rescission  oT  the  sale  and  repay  the  porchase  monev. 
Potter  V.  Taggart,  395 

Tolls. 
See  Naykiablb  Biyebs,  1-^ 

TOBKADO. 

See  Insubancb,  etc,  5. 

TOBTS. 

See  Dahaobs,  1-5.  Demand.  Etidbnob,  1-6.  Flowaob  of  Land. 
Highways.  Libbl.  Licbnbb.  Nboligbnob.  Plbadiho,  1-3,  8. 
Bailboads.    Slandbb.    Tbbspass. 

TOWNS. 

L  The  statutes  (sees.  670,  671,  B.  S.)  prescribing  the  form  in  which  ordem 
and  determinations  of  a  county  board  for  changing  the  boundaries  of 
towns  shall  be  made,  and  requiring  their  publication,  are  mat^datorif^ 
and  must  be  substantially  complied  with,  to  effect  such  a  change.  Smifh 
V,  Sherry,  114 

2.  Under  our  statute  (sec  1339,  B.  S.),  a  town  is  relieyed  fi^om  liability,  and 
the  county  is  liable,  for  damage  caused  by  the  defective  condition  of  a 
highway,  only  where  such  highway  has.  been  **  adopted  '*  as  part  of  a 
county  highway,  under  sec.  1808,  B.  S.,  and  not  in  cases  where  a  road 
has  been  merely  *'  laid  out "  by  the  county  board,  under  sees.  1300-1307. 
StilUng  v.  Town  of  Thorp,  523 

8.  Sec.  1512,  B.  S.,  must  be  so  construed  as  to  require  the  supervisors  of  a 
town,  in  the  first  instance,  to  provide  for  the  support,  etc.,  of  a  naui)er 
resident  in  such  town,  but  without  a  settlement  therein,  under  tne  cir- 
cumstances there  mentioned.    McCaffrey  v.  Town  of  Shielde,         645 

4.  Where  a  person  resident  in  a  town,  without  settlement  therein,  being 

mentally  or  physically  disabled  from  earning  a  livelihood,  and  having 
no  money  to  pay  for  the  necessaries  of  life,  goes  into  another  tovm  for  a 
transient  purpose  only,  the  fact  that  such  person  does  not  actually  re- 
quire food,  shelter  and  lodging  at  the  public  expense  until  he  has  passed 
into  such  other  town,  will  not  relieve  the  town  of  hie  residence  from  the 
duty  of  providing  for  him  as  required  by  said  sec  1512.  Ibid. 

5.  For  relief  furnished  by  a  private  person  to  one  known  to  be  a  pauper  and 

a  legal  charge  upon  a  town,  the  town  is  not  liable  unless  its  supervisors, 
or  at  least  two  of  them,  have  authorized  the  furnishing  of  such  relief. 
Mappes  V.  The  Supervisors,  47  Wis.,  31,  distinguished.  Ibid. 

TBESPASS. 
See  Landlobd  and  Tbnant,  1. 

1.  If  a  ralkoad  company  takes  possession  of  land  without  the  owner's  con- 
sent, and  without  having  ascertained,  under  the  process  given  by  the 
statute,  and  paid  the  due  compensation  therefor,  it  is  a  trapasser,  and 
liable  in  an  action  of  trespass.    Rusch  v.  Mil,,  L.  S.  dt  W.  RaiUaay  Co.^ 

136 
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2.  The  mere  hkXuxe  of  a  land-owner  to  order  a  railroad  company  off  his 

land,  or  to  brinsr  his  action  agninst  it  as  a  trespasser  until  near  the  end 
of  the  statutonr  period  of  limitation,  will  not  operate  as  a  consent  to  its 
occupation  and  use  of  the  land.  Ibid, 

3.  One  tenant  in  common  of  personal  property  has  no  right  to  take  posses- 

sion of  the  property  by  force  from  his  cotenant;  but,  after  firetting  the 
possession  peaceably,  he  may  maintain  it  by  force.    Talltnan  v,  Barnes^ 

[4.  It  ssema  that  where  one  of  two  tenants  in  common  of  personalty  has 
forcibly  taken  possession  of  the  property,  the  other  cannot  recover  the 
value  of  his  interest  therein  in  an  action  of  trespass,  unless  the  property 
has  been  destroyed.]  Ibid, 

5.  Only  the  person  in  the  actual  or  constructive  possession  of  real  propertv 
can  maintain  trespass  ^uare  clauaum  in  reference  thereto;  and  such 
constructive  possession  is  only  that  of  the  owner,  when  no  person  is  in 
the  actual  possession.    Ounaolus  et  al.  v,  Lormer  et  al,,  630 

TRIAL  DE  NOTO. 

On  appeal  from  justice's  court  in  a  case  where,  by  the  statute  (sec.  3767, 
R.  S.),  the  cause  is  required  to  be  *'  heard  on  the  original  papers  and 
the  return  of  the  justice  containing:  all  the  material  evidence,"  etc.,  the 
court  cannot  take  authority,  from  a  stipulation  of  the  parties  to  try  the 
cause  de  novo  as  if  originally  brought  in  that  court;  and  a  judgment 
rendered  upon  such  a  trial  is  held,  upon  appeal,  void  for  want  of  juris- 
diction,   dullard  V.  Kuhly  644 

TRUSTS. 

See  OoNTBAOTS,  4  (2). 

In  q'ectment  against  A.,  the  fact  that  B.  paid  for  the  land  when  the  deed 
was  made  to  A.,  without  proof  that  the  deed  was  so  taken  by  A.  with- 
out the  consent  or  knowledge  of  B.,  is  no  evidence  that  A.  holds  the 
land  in  trust  for  B.  or  his  heurs.    Knight  v,  Leary,  459 

UMPIRE. 

1.  A  contract  for  the  erection  of  a  dwelling  bv  T.  for  B.,  provides  that  T. 
shall  complete  it  in  all  its  parts  '*  in  a  good.,  substantial  and  workman- 
like manner,  to  the  acceptance  of  W.  D.,  architect;'*  that  if  a  dispute 
shall  arise  respecting  the  true  construction  of  the  drawings  or  specifica- 
tions, the  same  shall  be  finally  decided  by  the  architect,  but  if  any  dis- 
pute shall  arise  respecting  the  true  value  of  any  extra  work,  or  of  work 
omitted,  **  the  same  shall  be  valued  **  by  arbitrators,  whose  appointment 
is  provided  for;  and  that  the  work  is  to  be  executed  **  so  as  to  fully  carry 
out  the  design  for  said  building  as  set  forth  in  the  specifications  or  shown 
on  the  plans,  and  aocordihg  to  the  true  spirit,  meaning  and  intent 
thereof,  and  to  the  full  satisfaction  of  W.  D.,  architect,  .  «  .  and  to  the 
satisfaction  of  the  owner.''  Held,  that  the  last  provision  has  no  refer- 
ence to  the  quality  of  the  workmanship  or  materials,  and  as  to  these,  in 
the  absence  of  proof  of  fraud,  mistake  or  unfair  dealing^  on  the  part  of 
the  architect,  his  acceptance  of  the  work  as  '^tisfactory  bmds  the  owner. 
Tetz  V.  BuUerfield,  242 
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2.  In  an  action  hj  the  builder  upon  the  contract,  the  answer  alleffea  that  im- 
proper and  inferior  material  was  used  b^  the  plaintiff;  and  that  if  the 
architect  "has  expressed  satisfaction  with  said  work,  he  has  failed  to 
discharge  his  duty  as  an  architect,  and  has  done  so  in  fraud  of  the  rights 
of  defendant,  and  through  some  collusive  aiTangement,  as  defendant  is 
informed  and  believes,  between  himself  and  the  plaintiff/*  On  the  trkl. 
defendant  offered  evidence  to  show  that  one  of  the  floors  was  made  of 
rotten  flooring',  and  that  much  of  the  material  used  was  rotten,  etc.,  and 
that  before  plaintiff  quit  work,  defendant  notified  him  and  the  archi- 
tect that  he  (defendant)  was  not  satisfied  with  the  work  and  material. 
Held,  that  it  was  error  to  reject  this  evidence,  as  it  tended  to  show  b^ 
faith  on  the  part  of  the  architect  in  accepting  the  building,  and  such 
proof  was  admissible  under  the  contract  and  answer.  Ibid, 

UNIVERSITY  OF  WISCONSIN. 

1.  The  board  of  regents  of  the  state  universiiy,  as  a  corporate  body,  has  no 

powers  except  such  as  are  conferred  upon  it  by  statute,  either  by  express 
language  or  by  fair  implication.  State  ex  rel.  Priest  v.  The  Regents,  159 

2.  All  the  acts  of  the  legislature  relating^  to  the  university,  construed  together, 

conclusively  establish  a  legislative  mtent  that,  under  the  general  grant 
of  power  to  make  laws  for  the  government  of  the  university,  the  grant 
of  **all  the  powers  necessary  or  convenient  to  accomplish  the  objects  and 
I>erform  the  duties  prescribed  by  law,"  and  other  like  grants  in  succes- 
sive statutes  defining  the  functions  of  the  board,  it  should  take  the  power 
to  exact  fees  from  students,  for  admission,  instruction  and  the  incidental 
expenses  of  the  university,  except  as  such  power  was,  from  time  to  time, 
expressly  limited.  Ibid. 

8.  Sec  388,  R.  S.,  which  provides  that  no  student  who  has  been  a  resident 
of  the  state  for  one  year  next  preceding  his  admission  to  the  state  uni- 
versity, shall  be  required  to  pay  **any  fees  for  tuition  "  therein,  except 
in  the  law  department  and  for  extra  studies,  must  be  construed  as  pro- 
hibiting only  fees  for  instruction,  and  not  charges  made  to  meet  incioen- 
tal  expenses.  Ibid. 

4.  The  heating  and  lighting  of  public  lialls  and  rooms  of  the  university  are 
necessary  and  oonvenient  for  the  accomplishment  of  the  objects  of  the 
institution;  and  the  general  pK^wers  granted  to  the  board  of  regents  au- 
thorized it  to  enact  the  existing  by-law,  under  which  there  is  exacted 
from  each  student  in  attendance  a  fractional  share  of  the  expense  of 
such  heating  and  lighting,  as  a  part  of  the  incidenUd  expenses.      Ibid. 


VENDOR  AND  VENDEE. 

1.  If  personal  property  is  totally  destroyed  during  the  existence  of  an  execu- 

tory contract  for  the  sale  and  purchase  of  an  interest  therein,  this  is 
equivalent  to  an  unqualified  rescission  of  the  contract,  and  the  vendee 
may  recover  so  much  of  the  contract  price  as  has  been  paid.  Kelly  v. 
BlUs,  187 

2.  A  contract  (in  this  case  for  the  sale  of  personal  property)  may  be  modified 

and  perhaps  rescinded  without  any  new  consideration;  and  in  case  of  a 
rescission  the  release  of  each  party  from  the  obligations  of  the  contract 
is  a  sufficient  consideration.  Ibid. 
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VERDICT. 

1.  Qaestions  of  fact  not  oontroverted  bvthe  pleadin^fs  and  eridence  need  not 

be  submitted,  where  a  special  verdict  is  demanded.  AuU  v,  W.  dt  W, 
Manu/'g  Co.,  300 

2.  Where  there  is  a  special  verdict  covering  all  material  controverted  issues, 

the  takings  of  a  general  verdict  consistent  therewith  is  not  error.      Ibid. 

3.  A  verdict  in  an  action  of  trespass,  where  a  boundary  line  was  in  dispute, 

that  the  jury  find  *' for  the  defendant,  that  he  was  not  guilty  oi  the 
trespass  complained  of,"  adds  that  the^  **  establish  the  line  as  made  by 
A.,  B.  &  C,  and  that  each  party  pay  his  own  costs  of  suit.*'  Held,  that 
it  was  properly  treated  as  a  mere  general  verdict  for  the  defendant,  the 
remainder  being  disregarded.    Parkinson  v,  McQuaid-,  473 

4.  Each  question  submitted  to  a  jury  for  a  special  verdict  should  be  limited 

to  a  single,  direct  and  controverted  issue  of  fact,  and  should  be  so  stated 
that  the  answer  will  necessarily  be  positive,  direct  and  intelligible. 
Jewell  V.  C,  St.  P.  dt  M.  Railway  Co.,  610 

5.  A  judgment  upon  verdict  will  not  be  reversed  upon  the  weight  of  evi- 

dence, where  there  is  evidence  sufficient  to  support  the  verdict.  Powers 
V.  Dellinger,  389 

6.  A  judgment  upon  verdict  against  defendant  for  the  value  of  the  whole 

of  certain  chattels  is  reversed  for  want  of  any  evidence  of  defendant's 
liability  as  to  a  part  of  the  chattels.  Ibid. 

7.  Upon  the  admitted  facts  and  those  shown  by  undisputed  evidence  in  this 

case,  this  court  holds  that  the  court  below  erred  in  not  setting  aside 
special  findings  of  the  jury  to  the  effect  that  the  plaintiff  was  not  guilty 
of  contributory  negligence,  and  granting  a  new  trial,  though  there  was 
also  a  general  verdict  in  plaintiff's  favor.  Jewell  v.  C,  St.  P.  dk  M.  Rail- 
way  Co.,  QIO 

Ybripioation  of  Akswbb. 
See  Garnishment,  3. 

VIEW  OP  PREMISES,  Etc. 

1.  It  is  discretionary  with  the  trial  court  whether  it  will  permit  the  jury,  on 

motion  of  a  piM[ty,  to  view  premises  or  property ;  and  its  determination 
on  that  point  will  not  be  reviewed  on  appeal.  Jioardman  et  al.  v.  West- 
chester Fire  Ins.  Co.,  364 

2.  If  the  jury  are  ^ilty  of  any  misconduct  in  making  the  view,  or  the  court 

errs  in  instructmg  them  as  to  the  effect  they  may  prive  to  matters  which 
have  fallen  under  their  observation  while  making  it,  the  appellant  must 
cause  such  misconduct  or  such  erroneous  mstruction  to  appear  by  the  bill 
of  exceptions.  Tbid. 

3.  What  was  said  by  counsel  by  wa^  of  argument  to  induce  the  court  to 

order  a  view  to  be  taken  by  the  jury,  cannot  be  alleged  for  error.    Ibid. 

WAIVER. 

1.  In  an  action  for  a  conversion,  an  answer  alleging  title  in  defendant  would, 
if  standbg  alone,  operate  as  a  waiver  of  a  demand;  but  if  there  is  also 
a  general  denial,  perhaps,  on  failure  to  show  a  tortious  taking,  it  might 
be  necessary  for  plaintiff  to  show  a  demand  before  suit  brought  In 
this  case,  however,  a  demand  was  conclusively  proven.  AuU  v.  W.  dt 
W.  Uanuf.  Co.,  300 
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2.  Where  a  person  whom  a  garnishee's  answer  discloses  as  a  claimant  of  the 
fmid  m  dispute,  has  been  ordered  to  interplead  (R.  S.,  sec.  2767),  and 
has  answered  setting  up  his  claim,  and  the  plaintiffs  have  taken  issoe  on 
the  answer,  and  gone  to  trial  thereon,  they  cannot  afterwards  object 
that  the  answer  is  unverified  or  oat  of  time.  Kirby  et  al.  v,  Carmntu 
Oamisheet  et  al.,  589 

Wateb  CoxmuHL 
See  Flowaqb  of  LA3n>.    Nathabub  Riybbs. 

WILI5. 

See  Estates  of  Dbcedeitts. 

1.  By  articles  of  copartnership  between  N.  D.  and  T.  D.,  as  modified  soon 

after  hv  written  a^preement,  each  was  to  put,  and  each  did  in  fact  put, 
$20,000  as  capital  mto  the  partnership  biuiness.  By  those  articles,  ^so, 
each  was  entitled  to  draw  out  annually  his  share  of  the  annual  profits. 
None  of  the  "capital  "of  the  firm,  nor  any  of  the  **  accrued  but  undi- 
vided profits,**  were  to  be  used  by  the  parties  except  in  the  business;  and, 
at  the  dissolution  of  the  firm,  each  was  to  draw  out  the  amount  of  "cap- 
ital** originally  contributed  by  him,  less  his  share  of  the  losses,  if  any, 
and  the  remainder  of  the  assets  was  to  be  divided  between  them  in  the 
manner  prescribed  for  division  of  profits.  A  codicil  added  to  N.  D.*b 
will  just  before  his  death  provides  that  his  executors  shall  leave  in  said 
business,  for  two  years,  all  his  "present  capital**  therein,  and  that  at 
the  end  of  the  two  years  they  shall  receive  from  T.  D.  one-half  of  the 
net  value  of  his  (the  testator  s)  interest  in  the  business,  and  thereupon 
execute  to  T.  D.  the  necessary  assignments  and  conveyances  to  vest  in 
him  all  the  testator *s  right,  title  and  interest  in  said  bu^jiness;  the  inten- 
tion being  declared  to  be  to  vest  in  T.  D.  the  testator's  "  entire  interest 
in  said  business,  subiect  to  the  limitations  and  restrictions  aforesaid.*' 
*  At  the  time  of  N.  D.*s  death  his  assets  in  said  business  were  about 
$43,000,  of  which  about  $23,000  were  accumulated  and  undivided  profits^ 
in  tbe  form  of  real  property,  lumber,  notes,  etc.  Held^  that  the  fund 
which  the  executors  are  required  to  leave  in  said  business  for  two  years 
is  only  the  $20,000  first  above  named;  there  being,  in  the  judgment  of 
this  court,  no  sufficient  proof  that  the  remaining  $23,000  had  eyer  been 
capitalized  by  agreement  of  the  parties.  Dean  et  al..,  Ex'ra,  v.  Dean 
et  al.,  23 

2.  The  suit  being  bv  the  executors  for  a  construction  of  the  codicil,  and  the 

appeal  by  residuary  Icj^tees,  held^  that  there  was  no  error  in  directing 
the  costs  of  the  plainti%  and  of  the  defendant  T.  D.,  and  also  the  costs 
of  the  other  defendants  as  between  attorney  and  client,  to  be  paid  out 
of  the  estate  generally,  and  not  out  of  the  assets  of  the  estate  in  said 
partnership  business;  the  amount  of  the  residuary  fund  being  necessarily 
affected  by  the  result  of  the  suit.  Ibid, 
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